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Number  One. 


The  enforced  leisure  of  a  prolonged  trip  to  Enrope  led  the  writer 
to  make  some  notes  in  relation  to  the  }udiei%l  systems  of  England 
and  France  during  the  years  1863-4,  the  judges  and  lawyers,  tlie 
modes  of  legal  procedure,  and  the  causes  celelnres  of  the  period.  It 
may  be  that  some  of  these  notes  may  instruct  the  younger  members 
of  the  profession,  and  some  of  them  amuse  the  reader.  They  are  pre- 
sented as  they  were  made,  and  may,  in  some  respects,  appear  a  little 
antiquated,  in  view  of  recent  events.  To  recast  them,  however, 
would  be  to  destroy  their  verisimilitude^  aiid  take  away  what  little 
life  they  may  possess.  If  the  reader  eaa  fancy  Lord  Palmerston 
alive  and  wielding  the  destinies  of  England;  if  he  can  imagine  Na- 
poleon III  on  the  throne  of  France,  and  apparently  the  mightiest 
monarch  of  Europe;  if  he  can  picture  Bismarck  as  planning  the  ab- 
sorption of  Schlesweig-Holstein  and  the  conquest  of  the  German 
democrats;  if  he  can  think  of  the  venerable  Pontiff  of  Rome  as  con- 
templating the  enunciation  of  a  new  dogma  of  faith,  and  uttering  an 
orthodox  Bull  against  the  errors  and  evils  of  human  progress;  if  he 
can  call  up  the  "blood-boltered  ghost"  of  the  late  tremendous  un- 
pleasantness, he  will  appreciate  the  period  as  anything  but  a  com- 
mon one,  and  that  a  spectator  would  find  it  rather  dull  to  turn  from 
each  stirring  panoramas  to  the  ^'Hall  of  the  Lost  Footsteps"  of 
Paris,  and  the  narrow  precincts  of  Lincoln's  Inn,  or  the  dingy  courts 
of  Westminster.  The  force  of  habit  was  more  powerful  than  the 
ways  of  the  hour,  and  many  of  the  writer's  pleaMulest  days  were 
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spent  in  gathering  legal  lore  from  under  the  square  caps  of  the 
French  advocates,  and  the  ridiculous  wigs  of  the  English  judges  and 
lawyers.  The  caps,  the  wigs,  and  the  gowns,  were  soon  lost  sight  of 
in  the  brilliant  displays  of  forensic  debate,  and  the  luminous  exposi- 
tions of  legal  principles  from  the  Bench. 

A  careful  historic  survey  of  the  English  and  French  systems  of 
law,  in  their  parallelisms  and  their  divergencies  at  various  periods, 
would  be  curious  and  interesting.  There  can  be  no  doubt  that  they 
were  very  much  the  same  first  under  the  Roman  domination,  and 
again  under  the  Feudal  system.  We  have,  in  a  late  number  of  this 
Review,  traced  the  civil  law  through  its  various  stages  until  it  cul- 
minated in  the  Codes  of  Justinian.  No  doubt  the  benefits  of  the 
existing  system  were  carried  with  the  conquering  legions  to  the 
western  ocean,  to  be,  after  the  lapse  of  ages,  replaced  by  another 
better  adapted  for  the  time  to  the  rude  tribes  by  whom  the  old  Italian 
civilization  had  been  overwhelmed. 

The  courts  in  which  feudal  justice  was  administered  were  presided 
over  by  the  feudal  chiefs,  but  were  composed  of  their  vassals  who 
exercised  juri.^ictioi^with  their  Lords.  Each  barony  had  two  courts 
for  the  trial  of  civil  causes,  the  court-baron  at  which  the  freehold- 
ers attended,  and  the  copyhold  court  of  the  customary  tenants. 
There  was  a  third  court,  the  court-leet,  for  criminal  and  police  cases, 
which  was  attended  by  all  the  inhabitants.  The  proceedings  in  this 
court  were  in  the  nature  of  a  grand  inquisition,  the  people  not  only 
finding  presentments  against  offenders,  but  acquitting  or  convictiog 
the  persons  charged  upon  evidence  of  their  own  body.  In  process 
of  time,  the  general  attendance  of  all  the  inhabitants  became  irk- 
some or  impossible,  and  the  usage  was  adopted  of  calling  together 
only  a  select  number  from  the  body  of  the  country,  and  these  were 
the  jurors  who  first  acted  upon  their  own  knowledge,  afterwards 
«pon  other  evidence,  and  whose  powers  gradually  died  away,  except 
in  England.  Subsequently,  as  the  authority  of  the  Crown  increased, 
-courts  of  high  or  general  jurisdiction  were  established  by  the  Sover- 
eign for  the  supervision  of  the  baronial  courts,  an  appeal  lying  to  the 
King  in  Parliament.  These  Courts  were  at  first  temporary  and  am* 
l)ulatory,  appointed  for  special  purposes  and  particular  localities. 
The  proceedings  of  one  of  these  high  commissions  have  been  graphi- 
<jally  delineated  by  the  i)en  of  one  who  afterwards  became  dis- 
tinguished in  the  Catholic  church.  Les  Grands  Jours  D'Auvergne, 
•of  Flechier,  is  a  legal  curiosity,  and  gives  us  a  singular  insight  into 
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shows  us  how  necessary  such  commissions  were  for  the  repression  of 
abuses.  The  power  of  the  judicial  parliaments  continued  in  France 
until  tlie  revolution,  an  event  in  the  end  as  beneficial  in  the  legal  as 
in  the  political  world.  Before  the  revolution^  France  was  split  up 
into  provinces,  each  with  its  own  laws,  usages  and  customs,  which  de- 
fied the  wit  of  Montesquieu,  the  wisdom  of  D^Aguessean,  and  the 
erudition  of  Pothier  to  harmonize.  It  required  an  Imperial  innova- 
tor, a  modern  Justinian,  to  replace  them  by  a  Code. 

William  the  Conqueror  created  the  courts  of  Superior  Jurisdiction 
of  Westminster  upon  the  model,  no  doubt,  of  the  continental  usages; 
and  Henry  II,  a  hundred  years  after,  established  the  circuits  into 
which  England  is  still  divided,  the  judges  going  around  them  at  first 
occasionally,  in  later  ages  twice  a  year,  to  try  all  civil  and  crimi- 
nal causes.  In  theory.  Parliament  had  original  as  well  as  supervi- 
sory jurisdiction  over  all  suits,  except  in  matters  ecclesiastical,  which 
the  clergy  determined  with  appeal  to  Rome.  In  theory,  the  appel- 
late jurisdiction  was  supposed  to  reside  in  Parliament  as  a  body,  but 
it  has  been  gradually  confined,  in  practice,  to  one  House,  and  now 
to  only  the  law  Lords  of  that  House.  Justi^s  of  the  peace  are  said 
to  have  been  created  by  Edward  III,  in  132?; 

The  forms  of  procedure,  the  character  of  the  evidence,  and  the 
general  principles  of  law,  were,  in  the  beginning,  very  nearly  the 
same  in  England  and  France.  But  the  Roman  law  seems  to  have 
modified  the  French  usages  and  customs  at  an  earlier  period,  and  far 
more  extensively  than  the  local  law  of  England.  In  both  nations, 
however,  the  amelioration  was  wonderfully  slow,  and  some  of  the 
relics  of  barbarism  survived  even  to  the  present  century.  One  would 
imagine  that  the  interval  between  the  proof  by  hot  iron,  boiling  wa- 
ter, and  judicial  combat,  with  all  their  attendant  barbarisms,  and 
proof  by  witnesses,  no  longer  under  the  fear  of  being  called  upon  to 
sustain  their  evidence  by  walking  over  burning  plough-shares,  or 
combatting  a  hired  bravo  in  the  lists,  would  be  counted  by  several 
centuries.  Yet  we  know  that  one  branch  of  the  law  of  legal  duel 
was  suffered  to  linger  in  England  until  1819,  and  civilized  Europe 
was  threatened  at  that  date  with  the  spectacle  of  the  Court  of  King's 
Bench  presiding  over  a  literal  combat  of  litigants,  like  bottle-holders 
at  a  boxing  match.  Fortunately,  the  appellant  concluded  that  dis- 
cretion was  the  better  part  of  valor,  and  the  case  was  permitted  to 
pass  out  of  notice.  In  the  same  great  nation,  criminals  have  been 
allowed,  only  within  the  memory  of  the  living,  the  benefit  of  coun- 
ael,  and  the  right 4>fenfQrciag^  the  attendanoe  <^  witnesses  on^^heir 
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behalf,  and  of  having  their  evidence  under  oath.  And  in  France, 
up  to  near  the  close  of  the  last  century,  all  criminal  proceedings' were 
conducted  with  closed  doors,  and  might  be  accompanied  by  torture. 
Even  now,  as  will  be  shown  presently,  the  preliminary  investigatioDM 
and  examinations  of  the  prisoner,  upon  which  his  fate  in  a  great 
measure  depend,  are  conducted  with  profound  secresy,  the  prisoner 
being  often,  during  the  time,  debarred  from  all  intercourse  with  his 
friends,  and  all  assistance  of  counsel. 

The  remarks  of  Montesquieu  upon  the  strange  anomalies  of  feud- 
al jurisprudence  are  strikingly  applicable  to  anomalies  which  still 
exist,  and  enable  us  to  understand  how  the  former  were  borne  with 
80  long.  His  discussion  of  these  anomalies  is  one  of  the  most  curi- 
ous and  entertaining  parts  of  his  great  work,  which,  if  it  be  amen- 
able to  the  charge  of  Voltaire  that  it  is  not  always  truthful,  nor  every- 
where profound,  certainly  sparkles  all  over  with  wit  and  brilliant 
thought.  "Men,"  he  says,  "reasonable  at  bottom,  subject  even  their 
prejudices  to  fixed  rules.  Nothing  could  be  more  contrary  to  good 
sense  than  judicial  combat;  but  the  point  once  admitted,  a  certain 
prudence  controlled  its  execution,"  as  he  proceeds  to  point  out: 
Esprit  des  Lois,  L.  x^n^iii,  ch.  xxiii.  "As  there  are,"  he  adds,  "an 
infinity  of  wise  things  conducted  in  a  very  foolish  manner,  so  there 
are  foolish  affairs  conducted  in  a  wise  manner:"  Id.,  ch.  xxv.  "I 
say,  thrn,"  he  elsewhere  remarks,  "that  under  the  circumstances 
of  the  times,  when  proof  by  combat,  and  proof  by  hot  iron  and  boil- 
ing water  were  in  use,  there  was  such  an  accord  between  the  laws 
and  the  manners  that  the  laws  produced  less  injustice  than  they  were 
themselves  unjust;  that  the  consequences  were  more  innocent  than 
the  causes;  that  they  shocked  more  the  sense  of  justice  than  th«y 
violated  rights;  that  they  were  more  unreasonable  than  tyrannical:" 
Id.y  ch.  xvi. 

The  slower  progress  of  change  in  the  English  than  in  the  French 
law,  is  due  to  the  characteristic  difference  between  the  Anglo-Saxon 
and  Franco-Gallic  minds.  The  latter  is  fonder  of  novelty  and  inno- 
vation, and  is  apt  to  run  off  upon  an  idea,  and  to  insist  upon  carry- 
ing it  out  to  all  its  logical  sequences,  regardless  of  consequences. 
The  former  adopts  an  idea  slowly,  and  moulds  it  to  existing  circum- 
stances, regardless  of  apparent,  or  even  real  anomalies.  The  French 
mind  delights  in  theory,  without  much  reference  to  actual  facts,  a 
proclivity  noticed  by  Mr.  DeTocqueville  in  almost  the  only  passage 
in  his  profound  work  on  Democracy  in  America,  which  borders  upon 
humor.    "Every  morning  when  I  wake  up,"  is  the  substance  of  his 
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rcmarky  ''some  fricnrl  comes  running  to  me  with  a  new  theory  o( 
morals  or  of  government,  which  upsets  the  existing  state  of  affairs, 
and  remodels  them  on  a  new,  and,  in  the  opinion  of  my  friend,  per- 
fect basis,  which  must  at  once  meet  the  approval  of  all  men,  and  be 
the  starting  point  of  a  charming  millenium.  And  my  friend,^'  he 
adds,  "is  ready  to  adopt  any  measure,  however  extreme,  to  force  so 
beneficent  a  scheme  upon  a  reluctant  public.'^  "The  soul,''  says  Mon- 
tesquieu, in  reference  to  the  same  peculiarity  of  his  countrymen,  "feels 
such  delight  in  controlling  other  souls.  Those  who  love  the  right, 
love  it  so  strongly  that  there  is  no  person  who  is  not  so  unfortunate 
as  to  have  occasion  sometimes  to  mistrust  his  own  good  intentions; 
and  in  truth,  our  actions  depend  so  much  upon  circumstances  that  it 
is  a  thousand  times  easier  to  do  right  than  to  do  it  rightly/'  The 
true  English  intellect  shuns  extremes,  and  is  apt  to  err  by  excess  of 
caution. 

Ne  /ertheless,  great  and  beneficial  changes  have  of  late  years  been 
wrought  in  the  English  law,  and  in  the  cumbrous  machinery  of  the 
English  courts.  These  changes  have  been  directed  primarily  to 
bring  the  law  itself  up  to  the  level  of  modern  thought,  and  to  sim- 
plify its  administration.  The  jurisdictional  dlltinctions  between  tne 
superior  courts  of  law  have  been  nearly  obliterated,  and  the  pro- 
ceedings mnde  uniform.  Chancery  business  has  been  systematized, 
and  the  progress  of  litigation  greatly  facilitated.  The  Courts  of 
Queen's  Bench  and  Common  Pleas  consist  each  of  a  Chief  Justice 
and  four  puisne  judges;  the  Court  of  Exchequer  of  a  Chief  Baron, 
and  four  associate  barons.  There  are,  therefore,  fifteen  judges  of 
the  superior  courts  of  law.  They  have  equal  and  concurrent  juris- 
diction of  all  matters,  civil  and  criminal,  at  Nisi  Prius,  and  upon 
writ  of  error  in  banc,  the  Court  of  Queen's  Bench  being  still  the 
the  general  supervisor  of  inferior  tribunals.  The  judges  go  the 
circuit  twice  a  year,  arranging  among  themselves  the  particular  cir- 
cuit each  is  to  travel.  One  judge  of  each  court  is  also  generally  en- 
gaged in  trying  jury  cases  in  the  city  of  London,  and  another  is 
often  delegated  to  hear  motions  at  Chambers.  EHch  court  holds  four 
sessions  a  year,  of  about  three  weeks  each,  at  Westminster,  in  banc, 
for  the  disposition  of  writs  of  error,  motions  for  new  trial,  and  other 
applications  that  properly  come  before  them.  If  the  court  in  banc 
is  divided  in  opinion,  an  appeal  lies  to  the  Court  of  Exchequer 
Chamber,  composed  of  the  fifteen  judges,  or  a  majority  of  them:  and 
from  their  decision,  as  a  general  rule,  an  appeal  lies  to  the  House  r»f 
Loids*    If  the  Judges  in  bano  arc  unanimous  in  sustaining  the  rui- 
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ing  or  action  at  Nisi  Prius,  it  is  discretionary  with  them  to  allow,  or 
refuse  the  appeal  to  the  Exchequer  Chamber;  but  the  discretion  is 
rarely  exercised  against  the  right,  except  in  cases  where  the  amouut 
in  controversy  is  small. 

The  Lord  Chancellor  still  retains  in  theory,  all  the  jurisdiction 
which  has  been  handed  down  to  him,  but  in  practice  he  rarely  ever 
acts  except  in  cases  of  appeal,  and  even  this  appellate  jurisdiction  is 
now  divided  between  him  and  a  court  composed  of  himself  and  two 
Ijords  Justices  in  Chancery,  or  any  two  of  the  three.  Original 
equity  jurisdiction  is  usually  exercised  by  the  Master  of  the  Rolls 
and  two  Vice-Chancellors,  each  having  equal  and  concurrent  power. 
If  business  accumulates  in  one  of  these  courts,  the  Lord  Chancellor 
has  the  right  to  transfer  specified  cases  to  the  other  courts.  An  ap- 
peal lies  from  the  deci:*ions  of  the  Lord  Chancellor's,  or  the  Lord 
Justices'  Court,  to  the  House  of  Lords. 

A  new  court  has  recently  been  created,  and  a  Judge  appointed  to 
preside  over  it,  to  hear  and  dispose  of  divorce  cases.  An  appeal  lies 
from  thi§  court  to  a  court  composed,  if  my  recollection  serves  me,  of 
the  Lord  Chancellor,  the  Judge  of  the  Prerogative  Court,  and  one 
at  least  of  the  commoff  law  judges.  A  further  appeal,  probably,  also 
lies  in  proper  cases,  to  the  House  of  Lords. 

Tliere  are,  of  course,  as  of  yore,  courts  of  Admiralty  and  Probate, 
Commissioners  in  Bankruptcy,  and  municipal  courts  for  the  desj>at(4i 
of  criminal  business.  The  county  courts,  composed  of  local  magis- 
trates, hold  also  quarterly  sessions,  and  are  now  vested  with  power 
to  dispose  of  civil  cases  of  a  particular  character  and  limited  amount 

in  addition  to  the  common  law  jurisdiction  heretofore  exercised  by 
them. 

Tt)e  judiciary  system  of  France  is  very  complete,  and  admirably 
adapted  to  effect  the  ends  of  justice  among  a  people  with  the  charac- 
teristics of  the  French.  The  independence  of  the  judiciary  is  secured 
by  the  tenure  of  the  office  of  Judge  for  life,  except  upon  good  cause 
shown.  But  this  law  fixes  the  age  of  seventy-five  years  for  the 
Judges  of  the  Court  of  Cassation,  and  seventy  years  for  the  judges  of 
the  inferior  courts,  as  the  period  at  which  the  incumbent  may  be  re- 
quired to  retire  upon  a  salary.  The  French  law  aims  more  to  pre- 
vent crime,  and  even  to  prevent  litigation  between  individuals,  than 
the  English,  as  well  as  to  hasten  the  term  of  litigation  once  com- 
menced. The  civil  code  provides  that  no  suit  shall  be  instituted 
until  the  complaining  party  has  first  summoned  his  adversary  before 
a  magistrate,  whose  duty  it  is  to  effect  an  amicable  adjustment,  and 
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to  reduce  the  agreement  arrived  at  to  wnting,  and  to  see  tliat  it  \a 
formally  executed,  Tliis  rule  is  subject  to  tlie  exception  of  casta 
vhich  require,  in  the  opiuion  of  the  magistrate,  immt'diate  actiun, 
and  those  in  which  the  defendant  resides  out  of  the  cautini  where  the 
suit  is  legally  brought.  In  aildilioa  to  this  general  provision  of  the 
law,  the  Tribunals  of  Commerce,  and  of  Prud'honimoa,  to  be  spoken 
of  presently,  are  admirably  adapted  to  the  same  end.  Far  the  larger 
Dumber  of  cases  brought  before  these  domestic  tribunals  arc  ilispo^  (I 
of  by  conciliation,  or  in  the  way  of  arbitration,  and  never  come  be- 
fore the  regular  courts, 

Tlie  primary  magistrates,  Justices  of  the  Peace,  are  appointed  by 
the  Emperor,  and  have  original  jurisdiction,  without  ap]>eal,  of  all 
civil  actions  in  which  the  amount  in  controversy  does  not  exceed  one 
hundred  francs  (about  twenty  dollars);  and,  with  right  of  appeal,  of 
all  personal  actions,  to  the  amount  of  two  hundred  francii;  and  of 
actions  between  landlord  and  tenant,  or  touching  the  right  to  the 
poasession  of  realty;  and  between  hotel  k'^epers  and  travelers;  and  in 
the  matter  of  pawns  and  pledges,  to  the  extent  of  fiftt^en  hundred 
francs.  The  appeal,  when  allowed,  is  to  the  courts  of  First  In- 
stance. 

The  council  of  Prud'homraes  (prudent  or  substantial  men)  is  com- 
posed of  an  equal  number  of  masters  and  foremen  of  certain  trader, 
chcsen  by  their  fellows.  To  be  quatiiicd  to  vote  for  such  oflicers,  the 
■ars  of  age,  of  five  years  standing  in 
lence  within  the  jurisdiction  of  the 
igible  to  the  Council  itself,  must  be 
if  the  Council  is  renewed  every  second 
x>'Presidents  are  nominatid  for  three 
/  be  selected  from  persons  not  eligible 
are  called  upun  to  decide  difticultic* 
employees  of  particular  trades,  or  be- 
ween  the  employees  themselves.  The 
ly  come  before  them  relate  to  waget?, 
ildren  working  in  the  trades  or  facto- 
jrfeiting  of  trade-marks,  and  the  like, 
nee.  The  decisions  are  controlled  by 
ly  made,  and,  in  the  majority  of  cases, 
appeal  lies  to  the  Tribunals  of  Com- 
itroverey  exceeds  two  hundred  francs, 
are  composed  of  the  heads  of  mcrcan- 
rs,  in  an  assembly  of  the  leading  mer- 
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( huDts  of  the  District.  The  list  of  these  merchants  is  drawn  up  by 
the  Prefect  of  the  City  in  which  the  Tribunal  is  located,  and  ap- 
j)roved  by  the  Minister  of  the  Interior.  It  can  not  consist  of  less 
than  twenty-five  members  in  a  town  of  fifteen  thousand  inhabitants, 
and  one  member  lor  each  additional  thousand,  in  the  larger  cities. 
No  one  is  eligible  to  these  Tribunals  unless  he  has  attained  the  age 
of  thirty  years,  and  has  been  a  merchant  of  at  least  five  years  stand- 
ing. The  jurisdiction  of  these  Tribunals  extends  to  all  matters  re- 
lating to  the  engagements  and  transactions  between  traders,  merchants 
and  bankers;  to  all  differences  between  partners  growing  out  of  a 
commercial  partnership,  and  to  all  disputes  between  any  class  of  per- 
sons relating  to  acts  of  commerce.  And  the  Commercial  Code  (sec- 
tions 632,  63;j,)  defines  what  are  "acts  of  commerce"  almost  as 
broadly  as  Judge  Story  defined  "contracts"  over  which  courts  of  ad- 
miralty would  take  jurisdiction.  These  Tribunals  have  also  cogni- 
zance of  matters  of  bankruptcy.  Their  judgment  is  final  in  all  cases 
in  which  the  parties  agree  beforehand  that  there  shall  be  no  appeal, 
and  in  all  cases  in  which  the  amount  in  controversy  does  not  exceed 
fifteen  hundred  francs.  In  all  other  cases,  an  appeal  lies  to  the  Im- 
perial Courts,  next  above  those  of  First  Instance. 

The  Courts  of  First  Inj^tance  have  original  jurisdiction  of  all  civil 
causes,  the  original  jurisdiction  of  which  is  not  exclusively  assigned 
to  Justices  of  the  Peace,  the  Tribunals  of  Prud'hommes,  or  those  of 
Commerce.  They  have  appellate  jurisdiction  in  all  cases  of  appeal 
allowed  from  the  judgments  of  Justices  of  the  Peace.  There  is  a 
Court  of  First  Instance  for  every  Commune  in  France,  composed  of 
from  three  to  eight  Judges,  according  to  population.  The  decision 
of  these  coui*ts  is  final  when  the  amount  in  controversy  does  not  ex- 
ceed fifteen  hundred  francs,  and  in  real  actions  where  the  rent  of  the 
realty  is  not  more  than  sixty  francs  per  annum.  The  appeal,  when 
allowed,  is  to  the  Imperial  Courts. 

There  are  twenty-seven  Imperial  Courts  for  the  whole  Empire,  or, 
as  they  were  originally  and  are  now  sometimes  called.  Courts  of  Ap- 
l>eal.  They  have  jurisdiction  of  appeals  from  the  Tribunals  of  Com- 
merce and  Courts  of  First  Instance.  The  effect  of  such  appeals  is  to 
give  the  party  a  right  to  a  trial  de  novo^  like  our  own  appeal  from 
Justices  of  the  Peace.  The  courts  are  each  composed  of  from  twenty 
to  forty  Judges,  according  to  the  population  of  the  department  over 
which  it  presides.  No  judgment  can  be  rendered  by  less  than  seven 
Judges.  If  the  Judges,  as  must  often  happen  where  there  are  so 
many  heads,  are  divided  in  their  opinions  into  more  than  two  classes, 
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the  class  or  classes  composed  of  the  smallest  number  of  Judges  must 
yield  their  opinions  and  unite  with  one  of  the  two  opinions  arrived 
at  by  the  larger  number  of  Judges.  If  the  number  of  Judges  hap- 
pens to  be  even,  and  they  are  equally  divided,  other  Judges  must  be 
at  once  called  in,  and  the  cause  re-argued.  If  the  judgment  appealed 
from  is  affirmed,  its  execution  belongs  to  the  tribunal  from  which 
the  appeal  was  taken.  But  if  reversed,  the  execution  of  the  new 
judgment  appertains  to  the  Appellate  Court,  or  to  such  other  tribunal 
as  that  court  may  determine  in  the  judgment  itself.  When  the  ap- 
peal is  from  an  interlocutory  order  which  is  reversed,  the  court  may, 
if  the  cause  is  in  a  condition  to  be  finally  disposed  of,  decide  it  upon 
the  merits  without  remanding.  The  same  rule  applies  when  a  final 
judgment  of  the  inferior  court  is  reversed  for  a  substantial  defect  of 
form,  or  other  cause  not  reaching  the  merits.  An  interlocutory 
order  which  may  be  appealed  from,  is  where  the  inferior  tribunal, 
before  final  judgment,  orders  a  proof,  verification,  or  information 
which  prejudges  the  merits.  No  appeal  lies  from  a  mere  prepara- 
tory order — that  is,  an  order  ^^pour  Vinsirudion  de  la  cause,"  merely 
designed  to  prepare  the  cause  for  final  judgment. 

Besides  the  jurisdiction  of  the  Imperial  Courts  in  civil  causes,  they 
also  entertain  appeals  from  Police  Courts;   and  a  chamber  of  the 
court,  selected  by  the  Minister  of  Justice,  under  the  name  of  the 
Court  of  Assize,  has  cognizance  of  all  crimes  of  the  grade  of  felony, 
or  entailing  heavy  punishment.     In  these  criminal  cases  of  a  high 
grade,  and  these  only,  is  the  trial  by  jury  known  in  France.     There 
is  no  such  institution  as  our  Grand  Jury,  but  its  place  is  supplied  by 
the  court  itself.     Whenever  a  criminal  cause  is  referred  to  the  Im- 
perial Court,  one  of  its  chambers,  always  composed  of  several  Judges, 
hears  the  charge  in  private  session;  and  deliberates  upon  it.     If  the 
charge  seems  to  them  not  well  founded  they  dismiss  it,  otherwise 
they  direct  the  person  charged  to  be  "wwe  en  accrisaiion,''  which  is 
equivalent  to  the  finding  of  a  true  bill.     The  duty  of  the  Court  of 
Assize,  after  the  accused  is  ordered  to  be  prosecuted,  is  not  passive, 
as  ill  England  and  America,  but  active  to  discover  the  facts.     One 
of  the  Judges,  and  more  than  one  if  the  case  seems  to  require  it,  is, 
or  are,  deputed  to  investigate  the  facts,  to  take  the  examination  of  the 
witnesses,  and  to  interrogate  the  prisoner,  which  may  be  done  as 
often  as  the  Judge  pleases,  and  to  any  extent,  so  as  even  to  bring  out 
a  full  narrative  of  the  prisoner's  past  life.     The  Judge  goes  to  work 
like  a  detective  to  ferret  out  the  guilty  party,  and  almost  always  be- 
comes warmly  enlisted  against  the  accused.     He  is  required  to  keep 
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an  accurate  minute  of  his  proceedings,  and  to  reduce  the  evidence  of 
the  witnesses  and  the  examination  of  the  prisoner  to  writing,  and 
these  are  read  at  the  trial.  But  the  subject  of  criminal  trials  will  be 
considered  further  on. 

There  is  only  one  court  of  last  resort  for  the  correction  of  errors, 
called  the  Court  of  Cassation,  and  held  at  Paris.  It  is  composed  of 
a  President,  three  Vice-Presidents,  and  forty-five  Associate  Justices. 
These  Judges  are  divided  into  three  chambers:  a  Chamber  of  Re- 
quests, a  Chamber  of  Civil  Appeals,  and  a  Chamber  of  Criminal 
Appeals.  An  appeal  comes  first  before  the  Chamber  of  Requests, 
where  the  appellant  alone  is  heard.  If  that  chamber  thinks  the  er- 
rors assigned  are  sufficient  to  justify  the  appeal,  the  cause,  according 
as  it  may  be  of  a  civil  or  criminal  nature,  is  referred  to  one  of  the 
other  chambers  for  hearing.  The  only  errors  which  can  be  assigned 
are  errors  of  law  upon  the  facts  as  found  by  the  inferior  court,  or 
errors  in  the  forms  of  the  procedure.  The  Code  expressly  forbids 
the  court  to  go  into  the  merits  of  the  case.  If  the  judgment  below  is 
affirmed,  it  is  remitted  to  the  court  from  which  it  came  for  execution. 
If  reversed,  the  cause  is  sent,  not  to  the  court  from  which  the  appeal 
was  taken,  but  to  the  nearest  court  thereto  of  the  same  grade,  to  be 
taken  up  at  the  point  where  the  error  was  committed.  The  decision 
of  the  Appellate  Court  upon  a  question  of  law  is  not,  singularly 
enough,  conclusive  upon  the  court  to  which  it  is  remanded.  That 
court  may  disregard  the  ruling  of  the  Appellate  Court,  and  even  ad- 
here to  the  opinion  of  the  inferior  court  that  first  tried  the  cause.  In 
the  event  of  another  appeal  of  the  same  cause,  between  the  same 
parties,  and  upon  the  same  point  of  law,  the  hearing  takes  place  be- 
fore the  whole  Court  of  Cassation,  the  three  chambers  uniting  for  the 
purpose,  and  the  judgment  then  come  to  is  conclusive  upon  the  in- 
ferior court  in  that  particular  case,  but  not  in  any  other  case.  It  is 
just  here  that  one  of  the  marked  distinctions  between  the  English 
and  French  systems  is  found. 

The  law  of  binding  precedents  in  the  form  of  judicial  decisions  is 
not  only  not  recognized  in  France,  but  the  Code  expressly  prohibits 
the  Judges  from  pronouncing  judgment  ^'par  voie  de  dispositUyn  gen- 
erale  et  reglementairey"  (Code,  §  5,)  that  is,  by  laying  down  general 
principles  upon  which  other  cases,  where  the  facts  are  similar,  may 
be  disposed  of.  The  reason  given  for  this  prohibition  is,  that,  by  the 
Constitution,  the  law-making  and  the  law- construing  power — the 
Legislative  and  Judicial  Departments  of  Government — are  required 
to  be  kept  separate  and  distinct;  that  to  give  the  courts  the  power 
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of  deducing  gsneral  principles  from  particular  enactments  of  the 
Legislature,  is,  in  effect,  to  eiitnist  them  with  the  makiDg  of  the 
latFs.  This  is  a  logical  rlediiction,  which  the  English  and  American 
jurists,  who  live  under  a  system  of  judicial  legislalioti  of  the  most 
sweeping  character,  have  never  been  able  to  see,  whether  because  the 
logic  is  too  refined,  "unmeet  iiir  their  ruder  powers,"  as  Shakespeare's 
Trijan  hero  says  of  love's  "ini  iginary  relish,"  or  because  the  stern  logic 
of  facts,  growiDg  out  of  the  character  of  the  legislation  of  our  "lack- 
learning"  parliaments,  is  too  strong  for  the  logic  of  the  schools. 
Certain  it  is,  that  in  theory  the  two  systems  are  here  in  direct  an- 
tagonism, but  in  practice  the  chasm  is  not  so  great  as  might  he  sup- 
poseii,  as  will  be  seen  presently. 

The  theory  of  the  French  l;iw  in  question,  dates  from  the  Revolu- 
tion.    Under  the  ancient  reifime,  the  parliaments,  as  courts  of  last 
resort,  being  clothed  to  a  certain  extent  with  legislative  as  well  as 
judicial  authority,  exercised  the  power  of  laying  down  general  rules 
applicable  to  all  like  cases.     Under  an  Act  of  the  Legislative  Assem- 
bly of  1790,  this  power  was  forbidden  to  the  courts,  and  reserved  to 
that  body.     It  was  further,  by  the  act,  made  the  duty  of  the  Irfgis- 
iatare  to  construe  a  law,  after  ihe  same  point,  upon  the  same  state  of 
facts,  had  been  presented  the  third  time  to  the  Court  of  Cassation. 
In  1805,  under  the  Imjieriul  ngivif.  the  construing  powers  wa"  re- 
served to  the  Council  of  State,  upon  the  ground  that  tlie  body  which 
bitiated  a  law — the  right  of  initiating  all  laws  bein;;  then,  as  now, 
reserved  to  the  Council  of  Stale — was  the  best  expoundir  of  its  mean- 
ing.   Alter  the  Re.-toration,  it  was  strangely  enough  provided  by 
tlie  Act  (,f  1828,  that  aftt-r  a  case  had  been  twice  brought  before  the 
Court  of  Cassation  upon  the  same  point,  and  the  same  fiicts,  it  should 
be  finally  disposed  of  by  the  inferior  court  to  which  tin;  cause  was 
remitled,  without  reference  to  the  ruling  of  the  Court  of  Cassation. 
The  effect  of  this  statutory  provision  was  to  h'sive  the  ultimate  adju- 
f  law  not  to  the  highest  ciiurt  of  the 
bunat.     This  stranitc  state  of  the  law 
was  settled,  as  it  now  exists,  that  the 
of  Cassation,  by  all  the  Chambers, 
particular  case.     During  all  this  time, 
of  the  Imperial  rule,  the  Legislature 
iiioiw,  intervene,  and  by  a  construing 
.  as  future  cases  arising  tiuder  the  pti>- 
Since  then,  a  return  to  the  Impcri.^l 
of  all  iuwd  is  reserved  to  the  Couu«.il 
restoring  the  law  of  1800. 


12  English   and  French  Law. 

NotwithstandiDg  the  theory  of  the  French  law,  and  the  positive 
provision  of  the  Code  referred  to,  in  actual  practice  the  decisions  of 
the  Court  of  Cassation  are  cited  in  the  courts,  and  do  control  the 
subsequent  decisions.  If  that  court  adheres  with  reasonable  uniform- 
ity to  its  own  rulings  of  the  law,  as  it  does  in  reality,  the  inferior 
courts  are  inclined  to  follow  them  to  save  the  costs  of  an  appeal,  and 
the  parties  themselves  acquiesce.  The  conclusion  to  be  deduced  in 
this,  as  well  as  in  many  other  instances  of  apparent  antagonistical 
diversities,  is,  that,  whatever  may  be  our  abstract  theories,  the  practi- 
cal results  reached  are  very  much  the  same,  under  similar  circum- 
stances, under  all  systems.  Men  are  the  same  substantially,  all  the 
world  over;  and,  to  use  the  words  of  Montesquieu  already  quoted, 
'^reasonable  at  bottom,  subject  even  their  prejudices  to  fixed  rules." 

From  the  foregoing  summary  it  will  be  seen  that  a  large  class  of 
controversies  among  employers  and  workmen  is  entrusted,  in  the 
first  place,  to  Prud'hommes  selected  among,  and  by  themselves, 
from  whose  decision  an  appeal  lies,  in  all  cases  in  which  the 
amount  in  controversy  exceeds  a  certain  sum,  to  the  Tribunals 
of  Commerce;  that  these  latter  have,  in  addition,  a  large  ori- 
ginal jurisdiction  over  acts  of  commerce,  with  appeal,  where  the 
amount  justifies  it,  to  the  Imperial  Courts;  that  all  other  matters  of 
civil  litigation  are  left  primarily  to  Justices  of  the  Peace,  and  to  the 
Courts  of  First  Instance,  with  appeal,  in  all  cases  where  the  amount 
in  controversy  is  over  a  certain  sum  to  the  latter,  and  from  the  latter, 
with  like  qualification,  to  the  Imperial  Courts;  that  the  Imperial 
Courts,  in  addition  to  their  appellate  jurisdiction  in  civil  cases,  also 
have  cognizance  of  criminal  charges;  and  that  the  Court  of  Cassa- 
tion remains  in  last  resort,  for  the  correction  of  errors  of  form  in  the 
proceedings,  and  errors  of  law. 

In  every  civil  case  of  real  importance,  the  litigants  are  entitled,  it 
will  be  noticed,  to  have  the  matters  in  controversy  passed  upon  by  at 
least  two  tribunals,  upon  all  questions  of  fact,  and  by  three  tribunals 
upon  questions  of  law.  Moreover,  although  there  is  no  jury  in  civil 
actions,  the  constitution  of  the  courts  is  such  as  to  secure  all  the  ben- 
efits of  that  institution,  so  far  as  the  litigants  themselves  are  con- 
cerned. The  distinctive  advantages  of  a  jury,  considered  only  in 
relation  to  the  interests  of  the  litigants,  is  in  having  the  opinion  of 
twelve  of  their  fellow-citizens  upon  the  facts.  Now,  all  the  French 
courts  are  composed  of  a  number  of  judges;  and  the  Imperial  courts, 
upon  whom  devolves  the  final  decision  of  facts,  is  never  composed  of 
less  than  seven,  and  most  frequently  of  from  ten  to  fifteen  members. 
The  litigants,  tl^erefore,  have  a  jury  in  the  court. 
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In  order  to  insure  the  proper  number  of  judges  at  all  times,  a  list 
ol  "'suppleans,"  supplementary  judges,  is*  always  made  out  for  each 
jadirial  district,  from  which  the  necessary  judges  are  taken  in  the 
order  in  which  they  stand  on  the  Hat.  These  "suppleans"  are  always 
[)raeticing  advocates.  But  it  may  so  happen  that,  owing  tu  the  ab- 
seoce  of  some  of  these  advocates,  or  their  being  retained  in  the  par- 
ticolar  case,  or  being  otherwise  professionally  engaged,  the  list  may 
not  meet  the  exigency.  In  that  event  the  law  provides  that  any  ad- 
vocate of  the  court  may  be  called  to  act  as  judge  in  the  order  of 
fieniority;  and  in  the  absence  of  a  sufficient  number  of  such  advo- 
cates, any  attorney  of  the  court  in  like  order. 

The  law  sedulously  provides  for  the  prompt  dispat{.'h  of  legal  busi- 
apss.  The  appeal  up  to  the  Imperial  Courts  Las  tlie  eSect  of  carry- 
ing up  the  case  for  re-trial.  The  appeal  to  the  Court  of  Cassation  is 
ia  the  nature  of  a  writ  of  error.  But  in  both  classes  of  appeals  the 
appeal  must  be  taken  in  a  limited  and  brief  period,  not  from  the 
rendition  of  the  judgment,  but  from  the  notification  thereof  to  the 
opposite  party;  the  period  fixed  by  law  varying  from  three  days  to 
three  months,  according  to  the  nature  of  the  controverKy.  The  notifi- 
cation is,  however,  in  some  instances  where  minurs  are  concerned,  re- 
quired to  be  made  to  them  after  they  come  of  age.  An  appeal,  in 
most  instances,  docs  not  stay  execution  of  the  judgment  ap)>ealed 
from,  and  the  appellate  courts  are  expressly  forbidden  to  grant  a  su- 
persedeas. All  that  they  can  do  is  to  promptly  dispose  of  the  appeal, 
and  this  is  usually  done  where  the  error  is  obvious,  and  the  danger 
of  execution  imminent. 

The  practitioners  in  the  French  courts  are  divided  into  advocates 

and  attorneys,  but  the  line  of  distinction  is  by  no  means  as  rigid  as 

in  Encrinnd.     The  attnrnev  has.  in  scrae  cases,  the  right  of  appear- 

I'e  have  seen,  be  called  upon  to  act 

sides,  more  numerous  than  the  at- 

be  compt-lled  sometimes  to  act  as 

onaries  in  France.  They  draw  up 
6,  obligations,  marriage  settlements, 
lired  by  the  law  to  authenticate  the 
|)  registered  copies  of  such  of  them 
1  that  form. 

I  the  courts,  that  rach  higher  court 
jurisdiction  over  the  conduct  and 
».    The  court  of  Caseation,  more- 
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Notwithstanding  the  theory  of  the  French  law,  and  the  positive 
provision  of  the  Code  referred  to,  in  actual  practice  the  decisions  of 
the  Court  of  Cassation  are  cited  in  the  courts,  and  do  control  the 
subsequent  decisions.  If  that  court  adheres  with  reasonable  uniform- 
ity to  its  own  rulings  of  the  law,  as  it  does  in  reality,  the  inferior 
courts  are  inclined  to  follow  them  to  save  the  costs  of  an  appeal,  and 
the  parties  themselves  acquiesce.  The  conclusion  to  be  deduced  in 
this,  as  well  as  in  many  other  instances  of  apparent  antagonistical 
diversities,  is,  that,  whatever  may  be  our  abstract  theories,  the  practi- 
cal results  reached  are  very  much  the  same,  under  similar  circum- 
stances, under  all  systems.  Men  are  the  same  substantially,  all  the 
world  over;  and,  to  use  the  words  of  Montesquieu  already  quoted, 
'^reasonable  at  bottom,  subject  even  their  prejudices  to  fixed  rules." 

From  the  foregoing  summary  it  will  be  seen  that  a  large  class  of 
controversies  among  employers  and  workmen  is  entrusted,  in  the 
first  place,  to  Prud'hommes  selected  among,  and  by  themselves, 
from  whose  decision  an  appeal  lies,  in  all  cases  in  which  the 
amount  in  controversy  exceeds  a  certain  sum,  to  the  Tribunals 
of  Commerce;  that  these  latter  have,  in  addition,  a  large  ori- 
ginal jurisdiction  over  acts  of  commerce,  with  appeal,  where  the 
amount  justifies  it,  to  the  Imperial  Courts;  that  all  other  matters  of 
civil  litigation  are  left  primarily  to  Justices  of  the  Peace,  and  to  the 
Courts  of  First  Instance,  with  appeal,  in  all  cases  where  the  amount 
in  controversy  is  over  a  certain  sum  to  the  latter,  and  from  the  latter, 
with  like  qualification,  to  the  Imperial  Courts;  that  the  Imperial 
Courts,  in  addition  to  their  appellate  jurisdiction  in  civil  cases,  also 
have  cognizance  of  criminal  charges;  and  that  the  Court  of  Cassa- 
tion remains  in  last  resort,  for  the  correction  of  errors  of  form  in  the 
proceedings,  and  errors  of  law, 

In  every  civil  case  of  real  importance,  the  litigants  are  entitled,  it 
will  be  noticed,  to  have  the  matters  in  controversy  passed  upon  by  at 
least  two  tribunals,  upon  all  questions  of  fact,  and  by  three  tribunals 
upon  questions  of  law.  Moreover,  although  there  is  no  jury  in  civil 
actions,  the  constitution  of  the  courts  is  such  as  to  secure  all  the  ben- 
efits of  that  institution,  so  far  as  the  litigants  themselves  are  con- 
cerned. The  distinctive  advantages  of  a  jury,  considered  only  in 
relation  to  the  interests  of  the  litigants,  is  in  having  the  opinion  of 
twelve  of  their  fellow-citizens  upon  the  facts.  Now,  all  the  French 
courts  are  composed  of  a  number  of  judges;  and  the  Imperial  courts, 
upon  whom  devolves  the  final  decision  of  facts,  is  never  composed  of 
less  than  seven,  and  most  frequently  of  from  ten  to  fifteen  members. 
The  litigants,  therefore,  have  a  jury  in  the  court. 
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In  order  to  insnre  the  proper  nurabcr  of  judges  at  nil  times,  a  list 
of  "suppleans,"  supplementary  judges,  is'  always  made  nut  for  each 
JudiHal  district,  from  whiuh  the  necessary  judges  are  takcu  in  the 
order  in  which  they  stand  on  the  list.  These  "suppleans"  are  alivays 
[>ra<'tieing  advocates.  But  it  may  so  happen  tlial,  owing  to  the  ab- 
sence of  some  of  these  advocates,  or  their  being  retained  in  the  par- 
ticular case,  or  being  otherwise  professionally  iingage<1,  the  list  may 
not  meet  the  exigency.  In  that  event  the  law  provides  that  any  ad- 
vocate of  the  court  may  be  culle<l  to  act  as  judge  in  the  order  of 
seniority;  and  in  the  absence  of  a  sufficient  number  of  such  advo- 
cates, any  attorney  of  the  court  in  like  order. 

The  law  sedulously  provides  for  the  prompt  dispatch  of  legal  busi- 
ness. The  appeal  up  to  the  Imperial  Courts  has  the  effect  of  carry- 
ing up  the  case  for  re-trial.  The  appeal  to  the  Court  of  Cassation  is 
in  the  nature  of  a  writ  of  error.  But  in  both  classes  of  appeals  the 
appeal  must  be  taken  in  a  limited  aud  brief  period,  not  from  the 
rendition  of  the  judgment,  but  from  the  notification  thereof  to  the 
upiKtsite  party;  the  period  fixed  by  law  varying  from  three  days  to 
three  months,  according  to  the  nature  of  the  controversy.  The  notifi- 
cation is,  however,  in  some  instances  where  minors  are  concerned,  re- 
quired to  be  made  to  them  after  they  come  of  age.  An  appeal,  in 
most  instances,  docs  not  stay  execution  of  the  judgment  appealed 
from,  and  the  appellate  courts  are  expressly  forbidden  to  grant  a  su- 
persedeas. All  that  they  can  do  is  to  promptly  dispose  of  the  appeal, 
"le  error  is  obvious,  and  the  danger 

a  courts  are  divided  into  advocates 
itiuctioD  is  by  no  means  as  rigid  as 
In  seme  cases,  the  right  of  appear- 
re  have  seen,  be  called  upon  to  act 
'Sides,  more  numerous  than  the  al- 
be  compelled  sometimes  to  act  as 

onaries  in  France.  They  draw  up 
s,  obligations,  marriage  settlements, 
lired  by  the  law  to  authenticate  the 
p  registered  copies  of  such  of  them 
1  that  form. 

)  the  courts,  that  each  higher  court 
jurisdiction  over  the  conduct  and 
IS.     The  court  of  Cassation,  more- 
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Notwithstanding  the  theory  of  the  French  law,  and  the  positive 
provision  of  the  Code  referred  to,  in  actual  practice  the  decisions  of 
the  Court  of  Cassation  are  cited  in  the  courts,  and  do  control  the 
subsequent  decisions.  If  that  court  adheres  with  reasonable  uniform- 
ity to  its  own  rulings  of  the  law,  as  it  does  in  reality,  the  inferior 
courts  are  inclined  to  follow  them  to  save  the  costs  of  an  appeal,  and 
the  parties  themselves  acquiesce.  The  conclusion  to  be  deduced  in 
this,  as  well  as  in  many  other  instances  of  apparent  antagonistical 
diversities,  is,  that,  whatever  may  be  our  abstract  theories,  the  practi- 
cal results  reached  are  very  much  the  same,  un<ler  similar  circum- 
stances, under  all  systems.  Men  are  the  same  substantially,  all  the 
world  over;  and,  to  use  the  words  of  Montesquieu  already  quoted, 
^'reasonable  at  bottom,  subject  even  their  prejudices  to  fixed  rules." 

From  the  foregoing  summary  it  will  be  seen  that  a  large  class  of 
controversies  among  employers  and  workmen  is  entrusted,  in  the 
first  place,  to  Prud'hommes  selected  among,  and  by  themselves, 
from  whose  decision  an  appeal  lies,  in  all  cases  in  which  the 
amount  in  controversy  exceeds  a  certain  sura,  to  the  Tribunals 
of  Commerce;  that  these  latter  have,  in  addition,  a  large  ori- 
ginal jurisdiction  over  acts  of  c-oramerce,  with  appeal,  where  the 
amount  justifies  it,  to  the  Imperial  Courts;  that  all  other  matters  of 
civil  litigation  are  left  primarily  to  Justices  of  the  Peace,  and  to  the 
Courts  of  First  Instance,  with  appeal,  in  all  cases  where  the  amount 
in  controversy  is  over  a  certain  sum  to  the  latter,  and  from  the  latter, 
with  like  qualification,  to  the  Imperial  Courts;  that  the  Imperial 
Courts,  in  addition  to  their  appellate  jurisdiction  in  civil  cases,  also 
have  cognizance  of  criminal  charges;  and  that  the  Court  of  Cassa- 
tion remains  in  last  resort,  for  the  correction  of  errors  of  form  in  the 
proceedings,  and  errors  of  law, 

In  every  civil  case  of  real  importance,  the  litigants  are  entitled,  it 
will  be  noticed,  to  have  the  matters  in  controversy  passed  upon  by  at 
least  two  tribunals,  upon  all  questions  of  fact,  and  by  three  tribunals 
upon  questions  of  law.  Moreover,  although  there  is  no  jury  in  civil 
actions,  the  constitution  of  the  courts  is  such  as  to  secure  all  the  ben- 
efits of  that  institution,  so  far  as  the  litigants  themselves  are  con- 
cerned. The  distinctive  advantages  of  a  jury,  considered  only  in 
relation  to  the  interests  of  the  litigants,  is  in  having  the  opinion  of 
twelve  of  their  fellow-citizens  upon  the  facts.  Now,  all  the  French 
courts  are  composed  of  a  number  of  judges;  and  the  Imperial  courts, 
upon  whom  devolves  the  final  decision  of  facts,  is  never  composed  of 
less  than  seven,  and  most  frequently  of  from  ten  to  fifteen  members. 
The  litigants,  therefore,  have  a  jury  in  the  court. 
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In  ortlcr  to  insure  the  proper  Duraber  of  judges  at  all  times,  a  list 
of  ''supp leans,"  supplementary  judges,  is'  always  made  out  for  each 
judif'ial  district,  from  whiuh  the  necessary  judges  are  taken  in  the 
order  in  which  they  stand  on  the  list.  These  "auppleana"  are  always 
piraeticing  advoeates.  But  it  may  so  happen  that,  owing  to  the  ab- 
sence of  some  of  these  advocates,  or  their  being  retained  in  the  par- 
ticular ease,  or  being  otherwise  professionally  i.'ngagc<1,  the  list  may 
not  meet  the  exigency.  In  that  event  the  law  provides  that  any  ad- 
vocate of  the  court  may  be  ealled  to  act  as  judge  in  the  order  of 
seniority;  and  in  the  absence  of  a  sufficient  Duml>er  of  such  advo- 
cates, any  attorney  of  the  court  in  like  order. 

The  law  sedulously  provides  for  the  prompt  dispatch  of  legal  busi- 
ness. The  appeal  up  to  the  Imperial  Courts  has  the  effect  of  carry- 
ing up  the  case  for  re-trial.  Tiie  appeal  to  the  Court  of  Cassation  is 
in  the  nature  of  a  writ  of  error.  But  in  both  classes  of  appeals  the 
appeal  must  be  taken  in  a  limited  and  brief  period,  not  from  the 
rendition  of  the  judgment,  but  from  the  notification  thereof  to  the 
opposite  party;  the  period  fixed  by  law  varying  from  three  days  to 
three  months,  according  to  the  nature  of  the  controversy.  The  notifi- 
cation is,  however,  in  some  instances  where  minors  are  concerned,  re- 
quired to  be  made  to  them  after  thej'  come  of  age.  An  appeal,  iu 
most  instances,  docs  not  stay  execution  of  the  judgment  appealed 
from,  and  the  appellate  courts  are  expressly  forbidden  to  grant  a  su- 
persedeas. All  that  they  can  do  is  to  promptly  dispose  of  the  appeal, 
and  this  is  usually  done  where  the  error  is  obvious,  and  the  danger 

;i  courts  are  divided  into  advocates 
itinction  is  by  no  means  as  rigid  as 
in  seme  cases,  the  right  of  appear- 
re  have  seen,  be  called  upon  to  act 
'Sides,  more  numerous  than  the  at- 
be  compelled  sometimes  to  act  as 

unaries  in  France.  They  draw  up 
s,  obligations,  marriage  settlements, 
lired  by  the  law  to  authenticate  the 
p  registered  copies  of  such  of  them 
I  that  form, 

)  the  courts,  that  each  higher  court 
jurisdiction  over  the  conduct  and 
B.     The  court  of  Casaation,  more- 
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a  positive  pleasure  in  the  routine  of  business.     '*When  M.  Cottu, 
the  French  advocate,"  says  Lord  Campbell,  "went  the  Northern  CSr- 
ouit,  and  witnessed  the  ease  and  delight  with  which  Mr.  Justice 
Bay  ley  got  through  his  work,  ho  exclaimed  *//  s*  amuse  a  jugerP  and 
Judge  Buller  used  to  say,  somewhat  irreverently,  that  his  idea  of 
heaven  was  to  sit  at  nisi  iprius  all  day,  and  play  at  whist  all  night." 
This  is  somewhat  different  from  Gray's  idea  of  Paradise,  which  was 
to  lie  on  a  sofa  and  read  such  novels  as  Gil  Bias.     It  is  certain  that 
the  impression  made  upon  me  by  the  English  judges,  was  that  they 
felt  a  positive  pleasure  in  the  performance  of  their  duties.     The  labor 
itself  did  not  seem  at  all  irksome,  and  they  relished  it  as  Englishmen 
«eem  to  relish  exertion,  either  physical  or  mental.     The  French,  on 
the  contrary,  as  a  general  rule,  have  the  appearance  of  being  engaged 
in  rather  a  disagreeable  business,  to  be  gotten  over  as  soon  and  with 
as  little  trouble  as  poasible.     They  seem  often  to  be  thinking  of  any- 
thing rather  than  the  case  before  them,  and  still  oftener  continue,  all 
the  time  an  advocate  is  ^peaking,  deliberately  engaged  in  the  act  of 
writing.     They  rarely,  however,  interrupt  counsel  while  speaking, 
whereas  the  English  judge  takes  a  particular  pleasure  in  this  pastime 
for  them,  but  death  to  the  lawyer,  oftentimes  for  nothing  better  than 
a  play  upon  words,  or  a  passing  witticism. 

The  bench  and  bar  both  of  England  and  France,  without  being 
remarkable  for  a  very  high  order  of  talent,  are,  as  a  body,  noted  for 
integrity  and  professional  ability.  There  is  no  towering  genius  like 
Mansfield  or  D'Agnesseau,  but  the  average  of  judicial  ability  is  good. 
There  is  no  Erskine,  nor  even  a  Brougham  among  the  existing  ad- 
vocates, but  the  cause  of  this  dearth  is  owing,  perhaps,  more  to  the 
absence  of  great  causes  which  move  a  whole  people  and  stir  up  the 
slumbering  spirit  of  eloquence,  than  to  the  want  of  the  proper  mate- 
rial. Berryer,  the  great  advocate,  still  survives  in  France  (when 
these  notes  were  written),  the  shadow  of  his  former  self,  and  his  ser- 
vices are  called  into  requisition  in  all  cases  wherein  politics  can  be 
brought  to  play  a  part.  Tiie  long  quiescence  of  parties  both  in 
England  and  France,  and  the  want  of  motive  of  complaint  against 
the  tyranny  of  government,  are  wonderful  drawbacks  on  high  forensic 
display.  Both  nations  are  rich  and  prosjierous,  and  desire  to  keep 
on  good  terms  with  their  own  people,  and  the  rest  of  the  world. 
How  long  this  may  continue  no  one  can  foresee,  and  the  general 
feeling,  especially  on  the  continent  among  the  settled  classes,  is  of 
<1oubt  in  the  future,  but  for  the  present  all  is  peace  and  quiet.  Great 
orators  may  be  dispensed  with  for  the  blessings  which  both  people 
now  enjoy. 
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One  marked  distinction  of  the  adminidtration  of  justice  in  France 
from  that  of  England^  is  the  absence  of  jury  trial  except  in  criminal 
cases  of  a  high  grade.     In  these  cases,  the  formation  and  mode  of 
action  of  the  jury  are  peculiar.     An  annual  list  of  jurymen  for  the 
lissisfie  chamber  of  each  Imperial  court  is  made  out  by  a  double  selec- 
tion.    In  the  first  place,  a  commission  in  each  canton,  composed  of 
the  Justices  of  the  Peace,  the  Mayors  of  the  towns,  and  the  President 
of  the  Canton,  makes  out  the  lists  preliminary  to  the  annual  list. 
These  preparatory  lists  consist  of  thrice  the  number  of  names  form- 
ing the  jury  contingent  of  the  Canton.     From  these  lists,  another 
commission,  composed  of  the  Prefect,  President,  and  Justices  of  the 
Peace  of  the  Arrondissement,  select  the  number  of  jurymen  required. 
A  supplementary  list  is  also  made  out  to  supply  vacancies  which 
may  occur  in  the  regular  pannel.      These  revised  lists,  formally 
authenticated  by  the  Prefect,  are  sent  to  the  clerk  of  the  court  charged 
with  the  duty  of  holding  the  assizes.     A  juryman  must  be  at  least 
thirty  years  of  age,  and  in  the  enjoyment  of  all  his  political,  civil, 
and  family  rights.     Those  who  can  neither  read  nor  write,  and  do- 
mestic servants,  can  not  act  as  jurymen;  and  those  who  depend  for 
support  on  their  daily  manual   labor,  are  excused  from  service.     To 
these  exceptious  are  also  to  be  added  certain  officials  and  persons  en- 
gaged in  particular  avocations,  who  are  exempted  by  special   law. 
By  the  original  law  establishing  the  jury  in  criminal  cases,  the  ver- 
dict of  the  jury  was  by  a  majority.     If  equally  divided,  the  verdict 
was  held  to  be  in  favor  of  the  accused.     In  1832,  the  law  was 
changed  so  as  to  require  a  majority  of  seven  to  convict,  and  in  1848 
the  necessary  majority  was  raised  to  nine.     But  by  the  Act  of  1853, 
the  original  law  was  restored,  and  now  the  decision  of  the  jury,  either 
as  to  the  guilt  or  innocence  of  the  prisoner,  or  as  to  the  existence  of 
extenuating  circumstances,  is  by  a  simple  majority.     The  verdict  is 
rendered  by  a  declaration  of  the  result  without  disclosing  the  num- 
ber voting  the  one  way  or  the  other,  such  disclosures  being  express- 
ly prohibited.     The  jury  are  permitted  to  discuss  among  themselves 
the  questions  submitted  to  them,  but  the  verdict  is  ascertained  by  a 
secret  ballot,  the  votes  being  destroyed  as  soon  as  the  result  is  ascer- 
tained.    In  case  the  accused  is  found  guilty,  the  court,  if  satisfied 
that  the  jury — ^while  observing  all  the  forms  required — ^have  erred  in 
their  conclusions,  may  set  aside  the  verdict  and  order  a  new  trial  by 
another  jury  at  a  subsequent  session  of  the  assize.     But  this  must  be 
done  by  the  court  upon  its  own  motion,  immediately  after  the  rendi- 
tion of  the  verdict,  and  can  not  be  demanded  by  the  defendant  as  of 
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right-  After  the  verdict  of  a  second  jury  to  the  same  effect,  the 
court  can  not  grant  another  trial.  This  limitation,  however,  only 
applies  to  the  question  of  fact  found  by  the  jury-  Errors  of  law,  or 
other  grounds  of  nullity  of  the  proceedings,  stand  upon  a  different 
footings  and  may  be  insisted  upon  by  the  defendant  as  matter  of 
riglit. 

In  practice  the  verdicts  of  juries  are  favorable  to  the  accused  ex- 
cept in  very  clear  cases,  and,  even  then,  the  sympathies  of  the  jurors 
often  lead  them  to  find  etttenuating  circumstances,  which  mitigate 
the  punishment  from  death  to  imprisonment  for  life*  A  general 
feeling  which  pervades  all  classes  of  French  society  against  the  in- 
fliction of  the  punishment  of  death,  tends  largely  to  bring  about  this 
state  of  affairs.  Nearly  every  journal  in  Paris  has  been  advocating 
recently  the  abolishment  of  capital  punishment,  on  the  heels  of  two 
of  the  most  atrocious  cases  of  crime  which  even  the  annals  of  France 
can  produce.  One  of  these  cases  was  the  murder  of  a  mother  by  her 
son  in  broad-day-light,  by  deliberately  thrusting  her  head  into  a 
cess-pool  and  holding  it  there  until  she  was  suffocated,  the  sole  mo* 
tive  being  the  wish  to  obtain  the  sura  of  a  thousand  or  two  francs  of 
which  she  was  possessed.  Even  in  this  shocking  case  the  jury  found 
mitigating  circumstances,  and  the  prisoner  was  condemned  to  hard 
labor  for  life  instead  of  the  guillotine.  The  other  case  was  a  real 
^' cause  cdebre.^^  A  physician  of  good  family  and  good  standing,  who 
was  known  as  the  Count  de  la  Poramerais,  procured  insurances  on 
the  life  of  his  mistress,  a  widow  in  indigent  circumstances,  with  two 
or  three  children,  in  different  insurance  companies,  to  the  amount  of 
five  hundred  and  fifty  thousand  francs  (over  one  hundred  thousand 
dollars),  induced  her  to  assign  the  policies  to  him  and  to  make  a  will 
in  his  favor,  and  then  deliberately  brought  about  her  death  by  ad- 
ministering, for  a  slight  ailment,  digitalis,  an  active  poison,  which, 
the  medical  witnesses  testified,  leaves  no  trace  in  the  system.  The 
defendant  was  also  indicted  for  having  previously  murdered  his  wife's 
mother  in  the  same  way,  to  get  control  of  her  property.  The  jury 
acquitted  him  of  the  latter  charge,  rather  from  a  deficiency  of  evi- 
dence than  because  satisfied  of  his  innocence,  but  found  him  guilty 
cf  the  murder  of  his  mistress,  and  without  extenuating  circumstances. 
The  jury  were,  however,  afterwards  induced  to  sign  a  petition  to  the 
Em]>eror  to  remit  the  capital  punishment,  and  this  application  was 
seconded  by  the  press  of  Paris  without  exception  so  far  as  I  could 
see.  The  Emperor  did  not  yield  to  the  solicitations,  and  the  mur- 
derer was  guillotined  on  the  morning  of  the  10th  of  June,  1864. 
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The  objection  to  capital  punishment  eeems  to  be  one  of  sentiment 
rather  than  reason,  and  has  been  best  met  by  Alphonse  Karr  in  one 
of  those  papers,  under  the  title  of  "The  Wasps,"  with  which  he  used 
to  sting  his  contemporaries,  and  made  himself  at  one  time  famous. 
"Ma  foiy^  he  said,  ''I  am  very  willing  to  see  the  taking  of  life  put 
wjendto,  if  only  Messieurs,  the  assassins,  wijl  begin  first!" 

W.  F.  CoopBE. 
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Notice  of  Dishonor  of  Negotiable  Instruments—When  Notice 

Necessary,  and  How  Framed. 


§  1.  When  a  negotiable  bill  or  note  is  dishonored  by  non-accep- 
tance on  presentment  for  acceptance,  or  by  non-payment  at  its  ma- 
turity, it  is  the  duty  of  the  holder  to  give  immediate  notice  of  such 
dishonor  to  the  drawer,  if  it  be  a  bill,  and  to  the  indorser 
whether  it  be  a  bill  or  note.  The  party  primarily  liable  is  not  en- 
titled to  notice,  for  it  was  his  duty  to  have  provided  for  payment  of 
the  paper;  and  the  fact  that  he  is  maker  or  drawer  for  accommoda- 
tion does  not  change  the  rule.* 

Notice  is  not  due  to  any  party  to  a  bill  or  note  not  negotiable;  the 
rules  of  the  law  merchant  concerning  notice  and  protest  applying  to 
none  but  strictly  commercial  instruments.^ 

It  is  regarded  as  entering  as  a  condition  in  the  contract  of  the 
drawer  and  indorser  of  a  bill,  and  of  the  indcrser  of  a  note,  that  he 
shall  only  be -bound  in  the  event  that  acceptance  or  payment  is  only 
demanded ;  and  he  notified  if  it  is  not  made.  And  in  default  of  notice 
of  non-acceptance  or  non-payment,  the  party  entitled  to  notice  is  at 
once  discharged,  unless  some  excuse  exist  which  exonerates  the  holder. 

This,  then,  is  one  of  the  most  important  branches  of  the  law  of 
negotiable  paper. 

§  2.  As  to  the  form  of  the  notice,  no  particular  phrase  or  form  is 
necessary.  The  object  of  it  is  to  inform  the  party  to  whom  it  is  sent : 
1.  That  the  bill  or  note  has  been  presented.  2.  That  it  has  been 
dishonored  by  non-acceptance,  or  non-payment,  and;  3.  That  the 
holder  considers  him  liable,  and  looks  to  him  for  payment.'  And  in 
framing  the  notice  all  that  is  necessary  to  apprise  the  party  of  the 

'Hays  t».N.  W.  Bank,  9  Grat.  127.  ^Pitman  tw.  Breckenridge,  3  (Jrat.,  129. 

In  Early  ts.  Preston,  2  Pat.  &  Heath,  229,  the  following  notice  was  accepted  as 
good  in  form,  and  seems  in  every  respect  unobjectionable: 

BiCHMOND,  August  20, 1842. 

HiR :  Please  take  notice  that  a  draft  drawn  by  S.  H.  Davis  on  Samuel  S.  Saundem, 
dated  Lynchburg  the  18th  of  February,  1842,  for  two  thousand  dollars,  at  six 
montlis'  date,  and  indorsed  by  Joel  Early,  and  Pleasant  Preston,  and  A.  Tompkins, 
Casliier,  has  been  protested  for  non-payment  by  the  President  and  Directors  of  the 
Farmers'  Bank  of  Virginia,  payment  having  been  refused  at  the  counting  room  of 
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dishonor  of  the  instrument;  is   to  intimate  that  he  is  expected  to 
pay  it.* 

When  a  protest  is  necessary  in  order  to  charge  the  drawer  or  in- 
dorser,  the  notice  should  state  that  the  bill  was  protested^  in  order  to 
show  that  his  liability  was  fixed;  but  if,  in  point  of  fact,  the  bill  was 
noted  for  proted^  no  statement  as  to  protest  in  the  notice  is  necessary. 
And  in  one  case  it  has,  indeed,  where  the  notice  stated  expressly 
that  the  bill,  had  not  been  protested,  been  held  by  the  Court  that  it 
might  mean  no  more  than  that  the  protest  had  not  been  extended, 
and  it  might  still  be  understood  that  it  had  been  noted. ^  Where  the 
party  receiving  notice  is  abroad,  it  has  been  said  that  the  notice 
should  mention  the  protest,  since  he  could  not  readily  ascertain  as  to 
the  fact  by  inquiry;*  but  this  doctrine  docs  not  seem  to  have  become 
ingrafted  into  the  principles  of  the  law  merchant. 

It  is  now  settled — though  the  contrary  at  one  time  was  main- 
tained— that  it  is  not  necessary  that  a  copy  of  the  protest  of  a  foreign 
bill  should  accompany  notice  of  its  dishonor.*  But  information  of 
the  notice  should  be  sent'  if  the  party  to  whom  notice  is  transmitted 
resides  abroad.^ 

Notice  May  be  Verbal  ou  Written. 

§  3.  The  notice  need  not  be  in  writing — it  is  suflScient  if  it  be  given 
verbally,'  but  for  precision  and  safety  written  notice  is  preferable. 
Verbal  notice  must  be  necessarily  confined  to  those  cases  in  which 
notice  is  directly  given  to  the  party  in  person,  or  is  sent  by  a  mes- 
senger to  his  place  of  business  or  residence.  It  seems  that  a  verbal 
notice  is  less  strictly  construed  than  a  written  one,  especially  when 
its  suflSciency  is  impliedly  admitted  by  the  party's  response.^     Thus, 

8.  S.  Saunders  on  the  20th  inalant,  and  you  are  held  liable  as  iiidor^r  for  all  loss, 
damages,  principal,  inteirst,  cost  and  charges  sustained  or  to  be  sustained  by  reason 
of  the  non-paymciit  aforesaid.        Yours,  Archibald  Blaib,  Notary  Public. 

To  Pleasant  Pkeston. 

>Byle8  on  Biilx,  (Sharswood's  ed.,)  411,  412,  413. 

'Brown  vs.  Dunbar,  Thomson  on  Bills,  332. 

*Lord  Ellenborough  in  KuHns  i».  Gilson,  3  Camp.,  384,  1  M.  <&  S.,  2S8;  Thomson  on 
Bills,  334. 

Haoodman  w.  Harvey,  4  Ad.  &  El.,  870,  (31  K.  0.  L.  R.;)  Wallace  w.  Agry,  4 
Mason  336 ;  Story  on  Bills,  §  302. 

^Rogers  rs.  Stephens,  2  T.  R.,  713 ;  Byles  on  Bills,  (Sharswood's  ed.,)  418.  */(/. 

^Qlasoow  vs.  Pratte,  8  Misso.,  336 ;  First  National  Bank  m,  Ryersoii,  23  Iowa , 
508;  Cuyler  to.  Stevens,  4  Wend.,  506;  Thompson  i».  Williams,  14  California, 
160;  Gilbert  iw.  Dennis,  3  Met.,  495;  Byles  on  Bills,  (Sharawood's  ed.,)411;  Story 
on  Notes,  §341 ;  1  Parsons'  N.  &  B.,  477  ;  Thomson  on  Bills,  336  ;  Tindal  tw.  Brown, 
1  T.  R,  167. 

•Byles  on  Bills,  412 ;   PhiUips  w.  Gould,  8  C.  &  P.,  355,  (34  E.  C.  L.  R.) 
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where  the  holder's  clerk  told  the  drawer  that  the  bill  had  been  dalv 
presented,  and  that  the  accepter  could  not  pay  it,  and  the  drawer 
replied  that  he  would  see  the  holder  about  it,  this  was  held  to  be 
sufficient  evidence  to  warrant  the  jury  in  finding  that  the  fact  of  the 
dishonor  of  the  note  was  sufficiently  communicated  to  the  drawer.* 

Mere  knowledge  of  dishonor  does  not  constitute  notice.'  Notice 
signifies  more ;  but  when  the  fact  of  dishonor  is  communicated  by 
one  entitled  to  call  for  payment,  it  becomes  notice,  as  it  is  then  to  be 
inferred  that  the  intention  is  to  hold  him  responsible.^ 

Description  op  the  Bill  or  Note  Dishonored. 

§  4.  The  notice  should  describe  the  bill  or  note  in  unmistakable 
terms ;  should  state  where  the  note  is  that  the  party  notified  may  find 
it;  should  state  who  the  holder  is,  and  who  gives  the  notice,  or  at 
whose  request  it  is  given.  Such,  at  least  in  theory,  are  the  requisites 
of  a  proper  notice;  and  a  good  business  man  should  never  neglect 
to  comply  with  them.  But  the  courts  are  not  strict  in  requiring  this 
thorough  description  of  the  dishonored  instrument;  and  the  require- 
ments of  the  law  are  considered  as  satisfied  by  any  description  which, 
under  all  the  circumstances  of  the  case,  so  designates  the  bill  or  note 
as  to  leave  no  doubt  in  the  mind  of  the  party,  as  a  reasonable 
man,  what  bill  or  note  was  intended.* 

§5.  The  entire  omission  of  the  maker's  name  in  the  notice  of  dis- 
honor of  a  note  would  be  fatal  f  but  notice  to  the  acceptor  describing 
the  bill  as  "drawn  by  you,"  though  not  naming  the  drawer,  has  been 
held  sufficient,  there  being  no  proof  that  he  had  drawn  or  indorsed 
any  other  paper  with  which  it  could  be  confounded,  and  it  being 
otherwise  correctly  described.®  And  likewise,  notices  describing  a 
note  as  a  bill,^  a  bill  as  a  note,®  or  the  drawer  as  acceptor,®  have 
been  held  not  vitiated  thereby.*® 

^Metcalfe  w.  Richardson,  11  C.  B.,  1011,  (73  E.  C.  L.  R.) 

'Juniata  Bank  V8.  Hale 

HIJaunt  vs.  Thompson,  7  Com.  B.,  400;  Miere  tm.  Brown,  11  M.  <Sk  W.,  372  ;  Tin* 
dal  tw.  Brown,  1 T.  R.,  167. 

^Qilbert  vs.  Dennis,  3  iMtt.,  495;  Shelton  vs.  Braithwaite,  7  M.  <Sk  W.,  436 ;  1  Parsons 
N  &  B:,  472,  474. 

^Home  Insurance  Company  vs.  Green,  5  Smith,  (19  N.  Y.,)  518.  See,  also,  Stock* 
man  vs.  Parr,  11  Mees  &  W.,  809,  S.  C;  1  Car.  &  K.,  41. 

•Gill  vs.  Palmer,  29  Conn  ,  34. 

^Mewcnger  vs.  Southey,  1  Man.  A  G.,  76,  (39  E.  C.  L,  R.) 

"Sockman  t».  Par,  11  M.  &  W.,  809.  •Mellereh  vs.  Rippen,  7  Exch,,  578. 

'^TemUing  in  effect  Beauchamp  vs.  Gash,  1  Dow.  A  B.,  3. 
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The  notice  need  not  state  who  is  the  holder  of  the  bill  or  note;^ 
nor  at  whose  request  it  is  given  ;^  nor  where  the  demand  was  madef 
nor  at  what  hour  it  was  presented;^  nor  where  it  is  lyings  nor  on 
whose  behalf  payment  is  demanded;*  nor  that  the  party  present- 
ing had  the  paper  with  him  at  the  time  f  nor  at  what  time  it  fell 
due  f  nor  the  absence  of  the  maker  when  it  was  presented.^ 

But  it  should  be  signed,  or  indicate  from  whom  it  proceeds — 
otherwise  it  will  be  insufiScient.®  It  is  not  necessary  that  the  party 
should  know  the  fact  of  dishonor  if  the  notice  unequivocally  states 
it^* 

The  decisions  in  the  United  States  go  to  the  extent  of  holding  that 
a  notice  to  the  indorser  of  a  note,  simply  stating  the  name  of  the 
maker,  the  amount,  and  the  fact  that  it  was  indorsed  by  the  party  to 
whom  notice  was  sent,  is  sufficient."  But  if  there  are  any  circum- 
stances which  caused  this  meagre  description  to  mislead  the  party 
receiving  the  notice — as  for  instance,  if  he  were  the  indorser  of  two 
or  more  notes  to  which  the  terms  of  the  notice  might  equally  apply, 
then  the  notice  might  be  void  for  uncertainty  of  description.^^ 

A  notice  without  date,  stating  that  the  instrument  had  been  ^Hhis 
day  presented  for  payment,"  would  be  defective  in  not  fixing  the  date 

^Mills  vs.  Bank  United  States,  11  Wheat.,  431;  Bradley  vs.  Davis,  26  Maine,  45. 

%hed  vs.  Brett,  1  Pick.,  401. 

'Mills  vs.  Bank  United  States,  II  Wheat,  431.  In  this  case  the  Supreme  Court 
said :  "  The  last  objection  to  the  notice  is,  that  it  does  not  state  that  payment  was 
demanded  at  the  Bank  when  the  note  became  due.  It  is  certainly  not  necessary 
that  the  notice  should  contain  such  a  formal  allegation.  It  is  sufficient  that  it  states 
the  fact  of  non-payment  of  the  note,  and  that  the  holder  looks  to  the  indorser  for 
indemnity.  Whether  the  demand  was  duly  and  regularly  made,  is  a  matter  of  evi* 
dence  to  be  established  at  the  trial.  If  it  be  not  legally  made,  no  averment,  however 
accurate,  will  help  the  case;  and  a  statement  of  non-payment  and  notice  is,  by  neces* 
sary  implication,  an  assertion  of  right  by  the  holder,  founded  upon  his  having 
complied  with  the  requisitions  of  law  against  the  indorser.  In  point  of  fact,  in  com- 
mercial cities,  the  general,  if  not  univer&il,  practice  is  not  to  state  in  the  notice  the 
mode  or  plaoe  of  demand,  but  the  mere,  fiaked  fact  of  non-paymeni." 

♦Fleming  vs.  Fulton,  6  How.,  (Misso.,)  473. 

•Woodshop  vs.  Lawes,  2  M.  &  W.,  109 ;  Harrison  vs.  Ruscoe,  16  M.  A.  W.,  231. 

'Mainer  cs.  Spur  lock,  9  Bob.,  La.,  161.  'Denegre  vs.  Hiriart,  6  La.,  An.,  100. 

^nger  ts.  Stimpson,  8  Mass.,  260. 

'Klockenbaum  vs.  Pierson,  16  California,  375 ;  Walker  t«.  State  Bank,  8  Misso.,  704, 

>*JenningB  vs.  Roberts,  4  £.  B.,  615,  (82  R.  C.  L.  B.) 

"Housatonic  Bank  vs,  Laflin,  5  Cush.,  &46;  Youngs  vs,  Lee,  18  Barbour,  187;  Beals 
ts.  Peck,  12  Barb.,  245. 

"1  Parsons  N.  &  B.,  473;  Story  on  BiU^  J  301;  Oook  vs.  Litchfield,  5  Seld.,  279; 
Cayuga  Bank  vs.  Warden,  1  Comstock,  415. 
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of  dishonor  ;^  but  no  misdescription  of  the  date  of  the  instrumcut 
will  vitiate  the  instrument,  unless  it  misleads.^  Nor  will  such  a 
misdescription  of  the  amount;^  nor  of  the  names  of  the  parties;*  nor 
of  the  time  it  fell  due.* 


*  Wynn  w.  Alden,  Denio.,  163 ;  but  this  is  doubted ;  1  Parsons  N.  &  B.,  474. 

<MiIls  ts.  Bank  United  States,  11  Wheat^  431.  In  the  case  cited,  the  note  of  Wood 
&  Ebert,  for  $3,600,  was  dated  **  20/A  Juiy,  1819,"  and  was  payable  "  sixty  days  after 
date,  at  the  office  of  discount  and  deposit  of  the  Bank  of  the  United  States,  at  Chili- 
cothe,"  and  the  notice  was  as  follows : 

"Chtmcothe,  22d  September,  1819. 

Sib  :  You  will  hereby  take  notice  that  a  note,  drawn  by  Wood  &  Ebert,  dateil 

20^  day  of  September^  1819,  for  $3,600,  payable  to  you  or  order  in  sixty  dai^  at  the 

office  of  discount  and  deposit  of  the  Bank  of  the  United  States  at  Chilicothe,  and  on 

which  you  are  indorser,  has  been  protested  for  non-payment,  and  the  holders  thereof 

look  to  you.  Yours,  respectfully, 

Levi  Belt,  Mayor  of  Chilicothe. 
"Petee  Mili^,  Esq." 

The  notice  was  sustained,  the  Court  saying  that  the  error  of  substituting  Septem- 
ber for  July  was  apparent  on  tlie  face  of  the  notice,  and  immaterial,  as  the  mistake 
could  not  mislead.  Dennistonn  vs.  Stewart,  17  Howard,  006;  Tobey  vs.  Lennig,  14 
Penn.,  State,  483 ;  Eilgore  vs.  Buckley,  14  Conn.,  362 ;  Rosa  vs.  Planters'  Bank,  5 
Humph.,  335;  Cayuga  County  Bank  t».  Warden,  1  Comstock,  413;  By les  on  Bills, 
(Sharswood's  ed.,)  417. 

'Bank  of  Alexandria  vs.  Swann,  9  Peter«,  33.  In  which  case  the  Court  said :  "The 
misdescription  complained  of  in  this  case,  is  in  the  amount  of  the  note.  The  note  is 
for  $1,400,  and  the  notice  describes  it  as  for  the  sum  of  $1,457.  In  all  other  respects 
the  description  is  correct ;  and  in  the  margin  of  the  note  is  set  down  in  figures  1,457; 
and  the  question  is,  whether  this  was  such  a  variance  or  misdescription  as  might 
reasonably  mislead  the  indorser  as  to  the  note,  for  payment  of  which  he  was  held 
responsible.  If  the  defendant  had  been  an  indorser  of  a  number  of  notes  for  Ham- 
phrey  Peake,  there  might  be  some  plausible  grounds  for  contending  that  thiis  variance 
was  calculated  to  mislead  him.  But  the  special  verdict  finds  that  from  the  5th  of 
February,  1 828,  (the  date  of  a  note  for  which  the  one  now  in  question  was  a  renewal,) 
down  to  the  day  of  the  trial  of  this  cause,  there  was  no  other  note  of  the  said  Hum- 
phrey Peake  indorsed  by  the  defendant,  discounted  by  the  Bank,  or  placed  in  the 
Bank  for  collection,  or  otherwise.  There  was,  therefore,  no  room  for  any  mistake  by 
the  indorser  as  to  the  identity  of  the  note."  Bank  of  Rochester  vs.  Gould,  9  Wend., 
279;  Beedy  vs.  Seixas,  2  Johns.  Cas.,  337 ;  Rowan  vs.  Odenheimer,  5  Smedes  &  M., 
44;  Snowiv.  Perkins,  2  Mich.,  238. 

In  Cayuga  County  Bank  vs.  Warden,  1  Comstock,  413,  2  Selden,  19,  the  note  was 
for  $600,  and  the  notice  to  the  indorsers  described  it  as  for  $300.  It  being  the  <mb/ 
note  of  the  maker,  Warden,  indorsed  by  the  defendants,  and  "$600"  being  indorsed 
on  the  margin  of  the  notice,  it  was  held  sufficient.  Jewett,  Ch.  J.:  *'  Who  can  doubt 
but  that  this  notice  conveyed  to  the  minds  of  the  defendants  the  information  that  this 
identical  note  had  been  dishonored,  although  it  misdescribed  the  note  as  it  respects 
the  sum  ibr  which  it  was  made  in  the  body  of  it." 

^Dennistonn  vs.  Stewart,  17  Howard,  606;  Carter  vs.  Bradley,  19  Maine,  62 ;  Smith 
vs.  Whiting,  12  Mass.,  6.  •Smith  te.  Whiting,  12  Mass.,  6. 
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§  6.  As  to  the  statement  of  dishonor^  it  was  held  at  one  time  that 
the  presentment  and  dishonor  of  the  bill  or  note^  must  appear  on  the 
face  of  the  notioe  '*  in  express  terms  or  by  necessary  implication/'^ 
but  the  later  and  better  ruling  is  that  it  is  sufficient  if  this  appear  by 
"  reasonable  intendment/^  The  mere  statement  that  the  bill  or  note 
is  unpaid^  is  not  sufficient  to  intimate  by  "reasonable  intendment" 
that  the  bill  or  note  has  been  dishonored^  for  the  holder  may  not 
have  used  due  diligence  in  presenting  it;  and^  therefore^  something 
more  must  appear.'  But  it  may  be  when  the  pa{)er  is  payable  at  a 
Bank.^  Nor  will  it  be  sufficient  to  say  simply  that  payment  was 
demanded  unless  it  appear  also  that  it  was  presented.^  But  the  direct 
statement  that  the  instrument  has  been  "dishonored/'  is  sufficient^ 
that  word  including  the  presentment  and  demand  which  were  neces- 
sary/ and  there  are  other  words  which,  coupled  with  the  statement 
of  non-payment,  indicate  sufficiently  a  dishonor.  Thus:  "Your 
bill  is  unpaid,  noting  5s ;"^  or,  "is  this  day  returned  with  charges."* 
The  expression,  "returned  unpaid,"  was  held  insufficient  to  indi- 
cate dishonor  at  one  time/  but  subsequently,  the  opposite  view  pre- 
vailed.^^ 


'Solarte  vs.  Palmer,  7  Bing.,  530,  (20  E.  O.  L.  B.,);  6  Moo.  &  P.,  475;  1  Crump.  & 
J.,  417;  1  Tyrw.,  371;  Boneton  tw.  Welsh,  3  Bing.,  N.  C,  688 ;  Byles  on  Bills,  (Shara- 
wood's  ed.,)  413. 

»Hedgtr  t>s.  Stevenson,  2  M.  &  W.,  799 ;  Lewis  iw.  Gompertz,  6  M.  &  W.,  402; 
Bjles  on  Bills,  (Sharewood's  ed.,)  413,  n.  9,  and  416. 

•Phillips  tw.  Gould,  8  C.  &  P.,  355,  (34  £.  C.  L.  R.,);  Strange  t».  Price,  10  Ad.  & 
El.,  125,  (37  E.  C.  L.  R.,);  Furze  tw.  Sharwood,  2  Q.  B.,  338,  (42  E.  C.  L.  R.,);  Mes- 
senger vs.  Southey,  I  Man.  &  G.,  76,  (39  E.  C.  L.  R.,) ;  Boneton  ts.  Welsh,  3  Bing., 
N.  C;  688;  (32  E.  C.  L.  R.,);  Hartley  tw.  Case,  4  Barn.  &  0.,  339;  Gilbert  t».  Dennis, 
3  Met.,  495;  Townsend  i'«.  Lorain  Bank,  2  Ohio  State,  355 ;  Armstrong  tw.  Thruston, 
11  Md.,  148 ;  Graham  w.  Sangston,  1  Md.,  60 ;  Arnold  va,  Kinloch,  50  Barb.,  44; 
Ething  ut.  Schuylkill  Bank,  2  Barr,  356;  Sinclair  vs.  Lynch,  1  Spears,  244 ;  Clark  m. 
Eldridge,  13  Met.,  96 ;  Pinkham  m,  Macy,  9  Id.,  174 ;  Lockwood  tw.  Crawford,  18 
Conn.,  361.  In  Mills  r«.  Bank  United  States,  11  Wheat.,  431;  cited  in  a  previous 
note,  it  is  said  obiter  by  the  Supreme  Court  that  "  the  mere,  naked  fact  of  non-pay- 

^See  previous  note.  ^Mussen  iw.  Lake,  4  Howard,  262. 

•Stocken  rs.  Collin,  9  C.  P.,  653,  (38  E.  C.  L.  R.,) ;  7  M.  *&  W.,  515,  S.  C;  Wood- 
thorpe  t».  Lawes,  2  M.  &  W.,  109 ;  Shelton  tw.  Braithwaite,  7  M.  &  W.,  436;  Edmunds 
Ti.  Catcs,  2  Jurist,  183;  Lewis  tw.  Gompertz,  6  M.  &  W.,  400;  King  tw.  Bickley,  2  Q. 
B.,419;  Rowland  tw.  Springett,  14  M.  &  W.,  7,  (E.  C.  L.  R.) ;  Smith  va,  Boneton, 
1  Hurl.  A  W.,  3. 

'Armstrong  vs.  Christian!,  5  0.  B.,  687,  (57  E.  C.  L.  R.) ;  Hedger  t».  Stevenson,  2 
M.  &  W.,  7i  9  ;  5  Dowl.,  771. 

•Grugeon  iw.  Smith,  6  Ad.  &  EI.,  499,  (33  E.  a  L.  R.) ;  2  Nev.  &  P.,  303;  Everard 
a.  Watson,  1  Ellis  &  B.,  801.  "Boneton  tw.  Welsh,  3  Bing.,  N.  C,  688. 

^^'Robson  tw.  Curlewis,  Car.  <&  M.,  378 ;  S.  C,  2  Q.  B.,  421. 
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And  likewise  "protested"  in  the  case  of  promissory  notes  and  in- 
land bills/  as  well  as  of  foreign  bills.'* 

§  7.  There  is  conflict  of  authority  on  the  question  whether  or  not 
the  indorser  is  discharged  by  a  misstatement  in  the  notice  of  the  time 
of  presentment  or  protest,  when  in  fact  there  had  been  no  irregu- 
larity. Some  cases  hold  that,  if  he  were  not  misled,  the  notice  is 
valid;*  but  others  decide  it  to  be  invalid,  it,  in  fact,  communicates  to 
the  party  that  he  is  discharged  in  stating  presentment  or  protest  at 
an  improper  time.* 

Where  there  was  a  misstatement  in  the  notice  of  the  party  on  whose 
behalf  it  was  given,  it  was  held  that  the  notice  was  not  thereby 
wholly  avoided;  but  the  party  giving  it  was  placed  in  the  same  situ- 
ation as  to  the  party  to  whom  it  was  given,  as  if  the  representation 
had  been  true.     And,  therefore,  that  defendant  would  be  entitled  to 

ment  is  sufficient.''  This  dictum  is  explained  in  Gilbert  vs.  Dennis,  3  Metcalf,  495, 
is  reconcilable  with  the  text,  and  we  concur  fully  in  what  is  said  by  Shaw,  C.  J.,  in 
the  latter  case.  Says  he,  speaking  of  the  case  of  Mills  vs.  Bank  United  States :  *'  In 
the  case,  then  before  the  Court,  the  notice  contained  a  full  and  precise  statement  of 
the  presentment,  demand  and  non-payment  by  the  maker.  The  objection  with  which 
the  Court  were  dealing  was,  that  the  notice  did  not  specify  the  time  and  place  of 
demand.  The  answer  made  was,  that  such  particularity  was  unnecessary,  and  that  it 
is  sufficient  that  it  states  the  fact  of  non-payment.  Applied  to  the  facts  of  that  case 
it  may  be  construed  to  mean  non-payment  after  due  presentment.  So  when  the  learned 
Judge  speaks  of  the  practice  of  commercial  cities,  he  speaks  of  notice  of  the  mere 
naked  non-payment,  in  contradistinction  to  stating  in  the  notice,  the  mode  and  place 
of  demand.  That  such  is  the  meaning,  may  be  inferred  from  the  passage  before  cited} 
in  which  he  speaks  of  the  object  of  the  notice,  which  is  to  inform  the  indon«er  that 
payment  has  been  refused  by  the  maker.  Refusal  implies  non-payment  on  demand, 
or  under  such  circumstances  as  render  a  presentment  and  demand  unnecessary.  Indeed, 
in  many  cases,  simple  notice  of  non-payment  is  notice  of  dishonor;  as  where  the  note 
is  in  terms,  or  by  usage  or  special  agreement,  payable  at  a  Bank,  a  notice  stating  the 
date  and  terms  of  the  note,  showing  that  it  has  become  due,  and  averring  that  it  is  un- 
paid,  b  equivalent  to  an  averment  that  it  is  dishonored." 

»Pars.  N.  &  B.,  471;  Mills  tw.  Bank  United  States,  11  Wheat.,  431;  Bank  of  Alex- 
andria V8.  Swann,  9  Pet.,  33 ;  Brewster  vs.  Arnold,  1  Wise,  264 ;  Kilgore  vs.  Buckley, 
14  Conn.,  .S62;  Smith  vs.  Little,  10  N.  H.,  526;  Howe  vs.  Bradley,  19  Maine,  31; 
Cook  iw.  Litchfield,  6  Sandf.,  330;  5  Seld.,  279;  Youngs  vs.  Lee,  2  Kernan,  651; 
Housatonic  Bank  vs.  Laflin,  5  Gush.,  546;  Beals  vs.  Peck,  12  Barb.,  445 ;  Denegre  vs. 
Hiriart,  6  La.,  Ann.,  100;  Burgess  vs.  Vreeland,  4  N.  J.,  71 ;  Contra.  Piatt  vs.  Drake» 
1  Doug.,  Mich.,  296. 

*Crawford  vs.  Branch  Bank,  7  Ala.,  205;  Spies  w.  Newberry,  2  Doug.,  (Mich.,)  495. 

"Ontario  Bank  vs.  Petrie,  3  Wend.,  456;  Crocker  m.  Getchell,  23  Maine,  ,392;  Byles 
on  Bills,  Sharswood's  ed.,)  417  ;  note  1. 

^Bonth  vs.  Bobertson,  11  Bmedes  &  M.,  362;  Etting  vs.  Schuylkill  Bank,  2  Penn. 
State,  355;  Bansom  vs.  Mock,  2  Hill,  587 ;  Townsend  v&,  Lorain  Bank,  2  Ohio,  State» 
345 ;  1  Parsons'  N.  &  B.,  476. 
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every  defense  against  the  plaintiff  that  he  would  have  had  if  the 
notice  had  been  given  by  the  party  named/ 

§  8.  As  to  the  statement  that  the  holder  looks  to  the  party  to 
whom  notice  is  sent  for  payment^  the  express  statement  in  the  notice 
to  this  effect  was^  as  It  might  seem^  formerly  held  necessary;^  but  the 
prevailing  rule  at  the  present  time  is^  that  the  mere  fact  of  giving  no- 
tice to  the  party  implies  that  he  is  looked  to  for  payment.^ 

Who  May  give  Notice  of  Dishonor 

§  9.  The  notice  of  dishonor  should  emanate  from  the  holder  of 
the  instrument  at  the  time  of  its  dishonor  and  should  be  communi- 
cated to  all  the  parties  whom  he  means  to  hold  liable  for  its  payment. 
But  it  is  not  absolutely  necessary  that  It  should  come  from  him^  for 
the  holder  is  entitled  to  the  benefit  of  notice  given  in  due  time  by  any 
party  to  the  instrument  who  would  be  liable  to  him  if  he,  the  holder, 
had  himself  given  him  notice  of  dishonor.*  Thus  if  the  holder  duly 
notifies  the  sixth  indorser,  and  he  the  fifth,  and  he  the  fourth,  and  so 
on  to  the  first,  the  latter  will  be  liable  to  all  the  parties.**    The  liabil- 

^Harrison  vs.  Ruscoe,  15  M.  &  W.,  ItdL 

rrindal  w.  Brown,  1  T.  R.,  169;  Solarte  t».  Palmer,  7  Bing.,  630,  (20  E.  O.  L.  R.) 

'In  Bank  United  States  vs.  Cameal,  2  Peters,  543,  the  United  States  Supreme  Court 
said :  *'  A  suggestion  haa  been  made  at  the  bar,  that  a  lett«r  to  the  indorser,  stating 
the  demand  and  dishonor  of  the  note,  is  not  sufiBcient,  unless  the  party  sending  it 
aim  informs  the  indorser  that  he  is  looked  to  for  payment.  Bat  when  such  notice  is 
sent  by  the  holder,  or  by  his  order,  it  necessarily  implies  such  responsibility  over. 
For  what  other  purpose  could  it  be  sent  ?  We  know  of  no  rule  that  requires  any 
formal  declaration  to  be  made  to  this  effect.  It  is  sufficient,  if  it  may  be  reasonably 
inferred  from  the  nature  of  the  notice.''  Bank  of  Cape  Fear  «8.  Seawell,  2  Hawks., 
660;  Warren  tv.  Oilman,  5Shep.,  360;  Shrievevs.  Duck  ham,  1  Litt.,  194;  Cowles  vs. 
Harts,  3  Conn.,  617;  Townsend  vs.  Lorain  Bank,  2  Ohio  State,  346;  Burgess  ve.  Vree- 
land,  4  N.  J.,  71;  Barstow  vs.  Hiriart,  6  La.,  Ann.,  98;  Story  on  Promissory  Notes, 
1353;  Furae  w.  Sharwood,  2  Q.  B.,  388,  (42  E.  C.  L.  R.);  Chard  vs.  Fox,  14  Q.  B., 
200,  (68  E.  C.  L.  R.) ;  Metcalf  vs.  Richardson,  20  Eng.,  L.  &  Eq.,  301 ;  Miers  vs. 
Brown,  11  Mees.  &  W.,  372;  Caunt  vs.  Thompson,  7  C.  B.,  400,  (62  E.  C.  L.  R.,) ; 
King  vs.  Buckley,  2  Q.  B.,  419,  (42  E.  C.  L.  R.,) ;  Thompson  on  Bills. 

KThampman  vs.  Keene,  3  Ad.  &  El.,  193  ;  4  Nev.  &  M.,  607 ;  Lysaght  vs.  Bryant,  9 
C.  B.,  46;  S.  C,  2  Carr.  &  K.,  1016  ;  Jameson  w.  Swinton,  2  Camp.,  373  ;  Wilson  vs. 
Swabey,  1  Stark.,  34 ;  Stafford  vs.  Yates,  18  Johns-,  327 ;  Bachellor  vs.  Prest,  12 
Pick.;  406 ;  Stanton  vs.  Blossom,  14  Mass.,  116 ;  Bank  U.  S.  vs.  Ooddard,  6  Mason 
366;  Triplett  vs.  Hunt,  3  Dana,  126 ;  Renshaw  vs.  Triplett,  23  Misso.,  213 ;  Whitman 
vs.  Farmers'  Bank,  8  Porter,  (Ala.,)  258 ;  Wilson  vs.  Mitchell,  4  Howard,  (Miss.,) 
272;  Marr  vs.  Johnson,  9  Yerger,  1;  A  bat  vs.  Rien,  9  Mart.,  La.,  465;  Story  on 
Prom.  Not€8,  ?  301 ;  Stor>'  on  Bills,  §  304 ;  1  Parsons,  N.  B.,  503-4 ;  Tindal  vs. 
Bronn,  1  T.  B.,  167,  and  E-xparte  Barclay,  7  Vesey,  697,  are  overruled. 

^Hilton  IS.  Shepherd,  6  East,  14. 
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ity  of  the  party  must  be  fixed  before  he  is  himself  competent  to  give 
notice,  and  that  it  may  enure  to  the  holder's  benefit.* 

§  10.  It  is  certain  that  notice  from  a  mere  stranger  is  insufficient;* 
and  it  is  equally  well  established  that  a  party  to  the  bill,  who  has  been 
discharged  by  laches,  and  who  could  not  in  any  event  sue,  can  not 
give  notice  for  his  own  or  another's  benefit,  he  being  then  a  mere 
stranger  to  the  paper.^  A  creditor  holding  the  paper  as  collateral 
security,*  or  a  Bank  or  other  agent  for  collection,*  is  a  holder  for  the 
purposes  of  notice;  and  so  also,  is  he  who  accepts  or  pays  supra  proted.^ 

The  broad  doctrine  is  laid  down  by  some  of  the  authorities  that 
any  party  to  the  instrument  may  give  notice  f  but  as  we  have  already 
seen  this  rule  is  certainly  not  without  exception,  for  if  the  party  be  dis- 
charged he  can  no  longer  interfere  with  the  rights  of  others.  And 
the  proper  limitation  to  the  rule  seems  to  be  that  he  must  be  a  party 
whose  liability  is  fixed,  and  who  on  the  paper  being  returned  to  him 
when  he  pays  it,  will  be  entitled  to  reimbursement  from  some  prior 
party.® 

§  11.  It  was  held  in  some  early  cases  that  the  acceptor  of  a  bill 
who  refuses  to  pay  might  give  notice;^  but  the  text-writers  explain 
that  they  must  have  been  cases  in  which  the  holder  constituted  the 

^Lysaght  t».  Bryant,  9  C.  B.,  46;  Harrison  t».  Ruscoe,  15  M.  &  W.,  231 ;  Thomp- 
son on  Bills,  357,  (WUson'sed.,  1865) ;  Bayley  on  Bills,  254. 

•Stanton  vb.  Blossom,  14  Mass.,  116 ;  Chanoine  t».  Fowler,  3  Wend.,  173;  Juniata 
Bank  vs.  Hale,  16  Sergt.  &  R.,  157 ;  Brailsford  vs.  Williams,  15  Md.,  150 ;  Stewart «. 
Kennett,  2  Camp.,  177;  Byles  on  Bills,  (Sharswood's  ed.,)  430. 

'Harrison  t».  Rascoe,  15  L.  J.,  Exch.  110,  15  M.  <&  W.,  231 .  Turner  vs.  Leech,  4 
B.  &  Aid.,  451 ;  Rowe  vs.  Tipper,  13  C.  B.,  249. 

♦Peacock  iw.  Pursell,  14  C.  B.,  (N.  S.,)  728,  (108  E.  C.  L.  R) 

*Butler  vs.  Duval,  4  Yerger,  265. 

•Konig  vs.  Bayard,  1  Peters,  262 ;  Martin  t».  Ingersoll,  8  Pick.,  1. 

'See  1  Parsons,  N.  &  B.,  503 ;  Wilson  vs.  Swabey,  1  Stark.,  34 ;  In  Chitty  on  Bills, 
c.  10  p.,  524,  527,  it  is  said:  "  It  suffices  if  it  be  given  after  the  bill  was  dishonored, 
by  any  person,  who  is  a  party  to  the  bill,  or  who  would  on  the  same  being  returned 
to  him,  and  after  paying  it,  be  entitled  to  require  reimbursement."  And  Story 
on  Bilb,  i  304,  adopts  the  principle  in  almost  the  identical  language  of  Chitty. 
But  the  substitution  of  "and"  for  the  disjunctive  "or"  would  seem  to  be  the  cor- 
rect statement  of  the  law  on  the  question — that  the  notice  should  come  from  one 
"  who  is  a  party  to  the  bill  or  note,  and  who  would  on  the  same  being  returned  to 
him,  and  after  paying  it  be  entitled  to  require  reimbursement."  The  authorities  cited 
in  the  next  note  are  to  this  effect. 

*In  Bayley  on  Bills,  it  is  said  (p.  254,  256) :  "  The  notice  must  come  from  the 
holder  or  from  some  party  enlUled  to  caU  for  payment  or  reimbursement."  See  also, 
Clianoine  vs.  Fowler,  3  Wend.,  173. 

*Shaw  vs.  Craft,  Chitty  on  Bills,  333 ;  Rosher  «§.  Kieran,  4  Camp.,  87. 
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acceptor  his  agent  for  that  purpose,  and  we  cannot  perceive  how  they 
can  be  sustained  on  any  other  ground.^  There  are  also  cases  which 
hold  that  the  maker  of  a  note  may  give  notice;^  but  he  like  the  ac- 
ceptor is  the  principal  debtor,  and  it  is  a  departure  from  the  whole 
theory  of  notice  for  the  debtor  to  undertake  to  state  to  whom  his 
creditor  will  look  for  payment.  These  cases  have  probably  been 
founded  on  the  too  general  language  of  the  text-writers  already  re- 
ferred to  in  the  notes. 

§  12.  Notice  given  by  an  agent  is  the  same  as  if  by  the  holder  him- 
self;  and  it  may  be  either  in  the  agent^s  name'  or  in  the  name  of  an- 
other party.*  The  notary  to  whom  the  bill  or  note  has  been  given 
for  presentment  may,  as  the  agent  of  the  holder,  give  notice  f  but  it 
is  no  part  of  his  official  duty;^  and  a  bank  holding  a  bill  or  note  for  col- 
lection, or  its  officers  or  agents,  should  as  a  matter  of  duty,  give  the 
notice  necessary.^  Any  person,  indeed,  in  whose  hands  the  bill  law- 
fully is,  may  give  the  notice  as  holder  or  agent,  as  the  case  may  be ; 
and,  if  as  agent,  a  verbal  authority  from  the  holder  is  sufficient.® 

§  13.  A  banker  with  whom  a  bill  or  note  is  deposited  to  pre- 
sent for  acceptance  or  payment,  or  any  agent  to  whom  it  is  in- 
dorsed for  collection,  is  to  be  regarded  as  a  distinct  holder  for  the 
purposes  of  notice,  and  has  the  same  time  to  notify  his  principal  and 
the  principal  the  prior  parties  as  if  such  banker,  or  agent,  were  the 
real  owner.*    The  same  rule  applies  to  the  several  branch  banks  of  the 

"Bjfles  on  Bills,  (Sharewood's  ed.,)  431-32;  Bayley  on  Billa,  254,  (6th  ed.;) 
Thompflon  on  Billn,  359,  (Wilson's  ed.,  1865;)  1  Parsons'  N.  &  B.,  505. 

^First  National  Bank  vs.  Byerson,  23  Iowa,  508;  Glasgow  vs.  Pratte,  8  Misso.,  336. 

"Woodthorpe  tw.  Lawe?,  2  M.  &  W.,  109. 

^Rogerson  n.  Hare,  1  Jur.,  71 ;  Harrison  vs.  Koscoe,  15  M.  &  W.,  231 ;  Byles  on 
Bills,  (Sharswood's  ed.,)  432. 

^medes  vs,  Utica  Bank,  20  Johns.,  372;  S.  C,  3  Cowen,  662  ;  Bank  of  Utica  t». 
Smith,  18  Johns.,  230;  SafFord  tw.  Wyckoff)  1  Hill,  (N.  Y.)  11;  Cowpertliwaite 
m.  Sheffield,  1  Sandf.,  416;  Crawford  vs.  Branch  Bank,  7  Alabama,  205;  Shed  vs.  Brett, 
1  Pick,  401 ;  Fulton  vs.  MacL'racken,  18  Md.,  528;  Benick  vs.  Bobbins,  28  Misso.,  339. 

*Burke  vs.  McKay,  2  Howard,  66 ;  Harris  vs.  Bobinson,  4  Howard,  336. 

^Ogden  vs.  Dobbin,  2  Hall,  112 ;  Freemans  Bank  vs.  Perkins,  7  Shepley,  292 ;  Bank 
of  State  of  Missouri  vs.  Yaughan,  36  Misso.,  90. 

■Story  on  Bills,  g  303 ;  Byles  on  Bills,  (Sharswood's  ed.,)  432;  Cowperthwaite  vs. 
Sheffield,  1  Sandf.,  416. 

•Friend  vs.  Wilkinson,  9  Grat.,  31 ;  Neal  i».  Wyatt,  3  Humph.,  125 ;  Gindrat  vs. 
Mechanics'  Bank,  7  Ala,  324;  Hill  vs.  Planters'  Bank,  3  Humph.,  670;  Crocker  t». 
Getchell,  23  Maine,  392 ;  Sussex  Bank  vs.  Baldwin,  2  Harrison,  487 ;  Bank  United 
States  vs.  Goddard,  5  Mason.,  366;  Church  vs.  Barlow,  9  Pick.,  547  ;  Colt  i».  Noble,  5 
MasB.,  167 ;  Ogden  vs.  Dobbin,  2  Hall,  112 ;   Howard  t».  Ives,  1  HUl,  (N.  Y.,)  263 ; 
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same  establishment^  Upon  the  same  principle  where  the  holder  of  a 
bill  employed  an  attorney  to  give  notice  to  an  indofser,  and  the  attorney 
wrote  to  another  professional  man  requesting  him  to  ascertain  thein- 
doraers'  residence,  and  received  an  answer  with  information  on  the  16th 
of  the  month,  which  information  he  communicated  to  his  principal 
on  the  17th,  and  on  the  18th  forwarded  the  letter  containing  notice 
of  dishonor,  it  was  held  sufficient.* 

The  factor,  or  other  agent  or  attorney,  may  not  know  which  of  the 
prior  parties  his  principal  may  desire  to  hold  bound  to  him ;  or  he 
may  not  know  where  notice  would  find  them,  as  he  has  no  interest  in 
the  bill  or  note,  or  priority  with  the  parties,  and  the  rule  placing  such 
agents  on  the  footing  of  a  distinct  holder;  is  essential  to  the  con- 
venient collection  and  management  of  negotiable  paper. 

§  14.  If  the  holder  be  dead  his  personal  representative  should  give 
notice,  if  there  be  one;  but  if  none  be  appointed  at  the  time  of  ma- 
turity the  indorser  will  not  be  discharged  if  notice  be  sent  him  in  a 
reasonable  time  after  an  appointment  is  made.' 

To  Whom  Notice  of  Dishonor  Should  be  Given. 

§  15.  Each  indorser  of  a  bill,  or  note,  is  entitled  to  notice ;  and  so 
also,  is  the  drawer  of  a  bill  payable  to  a  third  party,  as  bills  general- 
ly are.     The  acceptor  of  a  bill  and  the  maker  of  a  note  are  not  en- 
titled to  notice,  they  being  the  primary  debtors. 

The  rule  requiring  notice  to  the  indorsers  of  bills  and  notes,  ex- 
tends to  all  indorsers  whether  they  are  indorsers  for  value,  or  mere 
agents  for  collection.  A  Banking  House,*  or  other  agent,'  merely 
passing  title  to  the  bill,  or  note,  by  indorsement  for  purposes  of  col- 
lection, stands  on  the  same  footing  as  any  other  indorser  in  respect  to 
notice. 

Mead  vs.  Engs,  5  Coynren,  303 ;  Sheldon  tis.  Benham,  4  Hill,  (N.  Y.,)  120 ;  Eagle  Bank 
m.  Hathaway,  5  Mete,  213 ;  Lawson  vs.  Farmers'  Bank,  1  Ohio  State,  206 ;  Langdale 
M.  Trimmer,  15  East,  291  ;  Daly  vs.  Slater,  4  Car.  &  P.,  200 ;  Robaon  w.  Bennett,  2 
Taunt.,  388 ;  Haynes  vs.  Birka,  2  Bos.  &  P.,  699  ;  Scott  vs.  Lifford,  9  East.,  347 ;  Bylee 
on  Bills,  (Sharswood's  ed.,)  428 ;  Story  on  Bills,  (Bennett's  ed.,)  292. 

>Clode  vs.  Bayley,  12  M.  &  W.,  51. 

*Firth  t».  Thrash,  8  B.  &  C,  387  (15  E.  C.  L.  R.);  2  Man.  &  Ry.,  259.  Lord  Ten- 
terden  said  :  *^  A  banker  who  holds  a  bill  for  a  customer  is  not  bound  to  give  notice 
of  dishonor  on  the  day  on  which  the  bill  is  dishonored.  He  has  another  day;  and 
upon  the  same  principle,  I  think  the  attorney  in  this  case  was  entitled  by  law,  to  be 
allowed  a  day  to  consult  his  client.'' 

•White  t».  Stoddard,  11  Gray;  1  Pars.  N.  &  B.,  444,  559. 

*McNeal  vs.  Wyatt,  3  Humph.,  125.    See  post. 

*Butler  vs.  Duval,  4  Yerger,  265. 
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Although  a  bill^  or  note,  is  payable  on  demand,  or  has  been  in- 
dorsed long  after  it  was  due^  there  must  still  be  a  demand,  and  notice 
of  default,  in  order  to  charge  the  indorser,  because  a  bill  or  note, 
though  overdue,  continues  to  be  negotiable,  and  is  in  the  nature  of  a 
new  bill  payable  on  demand.^  This  principle  seems  clearly  correct, 
though  it  has  been  said  that  in  such  cases  the  party  has  a  reasonable 
time  within  which  to  give  notice^  and  even  that  no  notice  at  all  is 
necessary.* 

The  transferrer  of  a  negotiable  instrument,  who  does  not  make 
himself  a  party,  is  not  entitled  to  notice.* 

§  16.  Notice  to  the  agent  of  the  party  for  the  general  conduct  of 
his  business  is  the  same  as  if  given  to  the  principal  in  person.*  But 
notice  to  the  party's  attorney,  or  solicitor,  unless  he  is  specially  au- 
thori^d  to  receive  it,  is  insufficient.*  If  an  agent  draw  a  bill  in  his 
own  name  notice  should  be  given  to  him,  and  if  given  to  bis  principal 
it  will  be  insufficient,  he  being  ho  party  to  the  paper.'  If  the  paper 
be  signed  by  a  duly  authorized  agent  in  the  principal's  name,  notice 
should  be  given  to  the  principal,  who  is  the  party  liable.*  Whether 
or  not  the  agent  would  be  regarded  as  authorized  to  receive  it,  is  ques- 
tioned ;  and  it  has  been  decided  that  authority  to  indorse  is  not  au- 
thority of  itself  to  receive  notice.* 

§  17,  In  cases  of  Partnership  notice  must  be  given  to  the  firm- 
but  notice  to  any  one  partner  is  notice  to  the  firm.'**  If  an  indorser 
be  a  member  of  the  firm  the  notice  to  the  firm  is  sufficient.**    If  there 

■Beebe  vs.  Brwks,  12  Calif.,  308;  Colt  m.  Barnard,  18  Pick.,  260;  Bishop  «8.  Dex- 
ter, 2  Conn.,  419 ;  Berty  vs.  Bobinson,  9  Johns.,  121 ;  Dwight  t«.  Emerson,  2  N.  H., 
159 ;  Greeley  vs.  Hunt,  21  Maine,  455 ;  Kirkpatrick  m.  McCuIlough,  3  Humph.,  171 ; 
Adanifl  t».  Torbert,  6  Ala.;  865 ;  Lockwood  vs.  Crawford,  18  Conn.,  361 ;  Attwood  vs. 
Hazledon,  3  Bailey,  (8.  C.,)  457 ;  McKinney  vs.  Crawford,  8  Ser^^t.  &  R.,  351;  Course 
n.  Shackelford,  2  Nott  &  McC.,  283 ;  Branch  Bank  vs.  Gaffrey,  9  Ala.,  153  ;  1  Pars. 
N.  St  B.,  520. 

*Van  Hoesen  vs.  Van  Alstyne,  3  Wend.,  75. 

HJray  vs.  Bell,  3  Rich.,  71 :  O'Neall,  J.;  1  Parsons  N.  <&  B.,  519 ;  note  v. 

<Vaii  Wart  vs.  Wooley,  3  B.  &  C,  439. 

'Crosse  vs.  Smith,  1  M.  A  Sel.,  545;  Wilkins  vs.  Commercial  Bank,  6  Howard, 
Miss.,  217. 

'Louisiana  State  Bankm.  Clleiy,  16  Mart.,  (La.,)  87;  Crosse  vs.  Smith,  1  M.  &  Sel, 
545 ;  Byles  on  Bills,  (Sharswood's  ed.,)  498. 

'GroBTenor  vs.  Stone,  8  Pick.,  79.  'Clay  vs.  Oakley,  17  Mart.,  (La.,)  137. 

•Valk  vs.  Gaillard,  4  Strob.,  99 ;  Wilcox  vs.  Rentb,  9  Smedes  &  M.,  476. 
••Bayley,  285;   Stoiy  on  Bills,  ??299,  305;  Story  on  Notes,  §308;  Chitty,  355; 
Gowan  vs.  Jackson,  20  Johns,  176 ;  Peoples  Bank  vs.  Keech,  26  Md.,  521. 

^Bhett  vs,  Poe,  2  Howard,  457. 
VOL.  IL — NO.   I.— 3. 
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are  joint  indorsers,  not  partners,  notice  must  be  given  to  each  of  them, 
and  notice  to  one  only  would  not  bind  even  him.^  "  If  the  drawer 
of  a  bill,"  said  the  Supreme  Court  in  Rhett  vs.  Poe,  2  How,,  473, 
"be  in  truth  the  partner  of  the  acceptor,  either  generally,  or  in  the 
single  adventure  in  which  the  bill  made  a  part,  in  that  event  notice 
of  dishonor  of  the  bill  by  the  holder  to  the  drawer,  need  not  be  given. 
The  knowledge  of  one  partner  is  the  knowledge  of  the  other,  and 
notice  to  the  one  notice  to  the  other." 

§  18.  If  the  party  entitled  to  notice  be  dead  at  the  time  the  bill 
or  note  becomes  payable,  and  this  is  known  to  the  holder,  notice 
should  be  sent  to  his  Executor,  or  Administrator,  if  there  be  any, 
and  it  can  be  ascertained  by  reasonable  inquiry  who  or  where  he  is; 
and  under  such  circumstances  notice  addressed  to  the  deceased  by 
name  would  be  insufficient.^  Notice  addressed  to  the  "legal  repre- 
sentative" in  such  case,  would  suffice;^  but  it  has  been  held  that  if 
addressed  to  "  the  estate  "  it  would  not,  that  term  applying  as  well 
to  the  heir  at  law,  as  to  the  Executor  or  Administrator.*  Notice  to 
one  of  several  executors  or  administrators  is  sufficient."* 

It  is  said  however,  that  in  all  these  cases  reception  by  the  personal 

'  Peoples  Bank  m.  Keech,  26  Md.,  S21 ;  Willis  vs.  Green,  5  Hill,  2S2;  Shepard 
w.  Hawley,  1  Conn.,  368;  Boyd  vs.  Orton,  16  Wise.,  495;  Dabney  r«,  Stidger,  4 
8mede»  &  31.,  749 ;  State  Bank  vs.  Slaughter,  7  Blackford  133;  Union  Bank  vs.  AVil- 
lis,  8  Mete,  512  ;  Bank  of  Chenango  vs.  Root,  4  Cowen,  126 ;  Miser  vs.  Trooinger,  7 
Ohio  St.  R.,  288;  Beals  m.  Peck,  12  Barb.,  245;  Sayretw  Frick,  7  Watts  &  S.,  383;  Story 
on  Bills,  1199  ;  Wood  vs.  Wood,  1  Harriwn,  429;  Contra  Dodge  vs.  Bank  of  Ky.,  2 
A,  K.  Marsh,  510 ;  Higgins  vs.  Morrison,  4  Dana,  100. 

'Oriental  Bank  tw.  Blake,  22  Pick.,  206;  Barnea  vs.  Reynolds,  4  How.,  (Misft.) 
114;  Cayuga  Co.  Bank  vs.  Bennett,  5  Hill,  236;   1  Parsons,  N.  &  B.,  501-2. 

'In  Boyd's  Adm'r  w.  City  Savings  Bank,  15  Grat.,  501,  it  appeared  that  Boyd,  the 
indorser  of  the  note,  wa;  dead  when  it  became  due,  and  was  protested,  and  had  no 
personal  representative.  He  resided  in  Lynchburg  at  the  time  of  his  death,  and  hiq 
family  continued  to  reside  there  until  after  the  protest  of  the  note.  Notice  of  dis- 
honor was  on  the  day  of  protest  deposited  by  the  Notary  in  the  post  office  at  Lynch- 
burg, directed  to  "The  Legal  Representative  of  James  M.  Boyd,  deceased, Lynch- 
burg;" and  this  was  all  the  notice  given.  The  Court  of  Appeals  held  that  the  no- 
tice was  sufficient,  saying  that  the  legal  representative  (upon  his  qualification)  waaas 
likely  to  receive  notice  through  this  channel  as  if  it  had  been  left  at  the  late  resi- 
dence of  the  deceased  indorser;  and  that  the  former  was  preferable  inasmuch  as  "the 
family  of  the  deceased  at  the  time  of  the  protest,  might  be  in  a  state  of  deep  affllctioB 
(occasioned  by  his  recent  death)  when  it  would  be  painful  both  to  them  and  the  No- 
tary for  him  to  have  to  visit  them  on  a  matter  of  business."  PDlow  vs,  Hardeman, 
8  Humph.,  538 ;  Planters  Bank  vs.  White,  2  Humph.,  112. 

*Cayuga  County  Bank  vs:  Bennett,  5  Hill,  236 ;  Massachusetts  Bank  vs.  Oliver,  10 
Cuah.,  557.  *Beal8  vs.  Peck,  12  Barb.,  245 ;  Lewis  vs.  Bakewell,  6  La.,  Ann.,  359. 
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representative  in  a  reasonable  time  will  be  sufficient, — curing  all  de- 
fects in  the  sendiDg.' 

If  tliere  be  no  personal  representative,  notice  sent  to  the  family 
residence  of  the  decease^!  will  be  sufficient;'  and  it  is  likewise  suSi- 
dent  if  notice  be  addressed  to  the  deceased  when,  without  negligence,- 
ihe  holder  is  not  aware  of  bis  death.'  If  notice  is  left  at  the  family 
residence,  no  personal  representative  having  been  appointed,  it  will 
not  be  necessary  when  one  is  appointed  to  give  him  notice,  the  rights 
of  the  holder  being  fixed  by  his  doing  what  the  circumstances  re- 
qotred  when  the  paper  fell  due.* 

§  19.  If  the  party  be  bankrupt  it  is  best  to  give  notice  to  him, 
Mid  to  his  assignees  also.  If  there  be  as  yet  no  assignees  appointed, 
notice  to  him  is  suiG<rient;'  and  perhaps  it  might  he  sufficient  even  if 
they  bad  been  appointed.*  If  given  to  the  assignees  alone,  it  would 
probably  be  sufficient. 

If  the  bankrupt  has  absconded,  notice  should  be  given  his  assignees, 
if  any  there  be  f  and  if  there  be  none,  to  any  one  repret^enting  his 
estate.' 

Time  at  which  Notice  should  be  Given. 
§  20.  The  language  of  the  earlier  authorities  was  that  notice  of 
dtsboBor  should  be  given  within  a  reasonable  time,  and  the  like  ex- 
pression is  still  sometimes  met  with;"  but  the  period  allowed  the 
Wder  is  now  so  definitely  limited  and  fixrd  that  this  phrase  is  en- 
tirely too  loose  and  general  to  convey  a  correct  idea  of  the  requir«- 
ments  of  the  law." 

i  Hill,  236  [  1  Pareons,  N.  &  B.,  502. 
IB,  25 ;  Stewart  w.  Eden,  2  Cain.,  121. 

114.     'yerchants  Bank  t».  Birch,  17JoLnB.,25. 

'1  Paranna,  N.  &  B.,  500. 
6Dovf.  AR.,  eiO.  'Ibid. 

N.  &  B.,  507 ;  Chiltj  on  BIJIb,  ch.  8,  p.  366, 
nia  which  allowed  eighteen  months  oa  a  reaeon- 

of  protest  of  a  bill  of  eidiange.  It  wna  coii- 
1.;  335  [1704],  in  which  case  the  bill  was  pro- 
given  in  June,  1788,  and  the  Court,  bj  ila  Pres- 
Tacle  being  staled  to  lake  this  case  out  of  the  gen- 
i«hed  hf  the  net  of  Asseniblf ,  wa  are  of  opin- 

nd  ts  quoted  a8.ftcariotu  relic  Both  in  Eng- 
no  lixcd  lime  vl  hin  wbiriy  it  iras  neceasarj  to 
08  a  oUtute.    Sec  Thomflon  on  ItiDs,  346. 
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It  is  certain  that  notice  need  not  be  given  on  the  very  day  of  dw* 
honor^  though  the  holder  has  the  option  to  do  so  if  he  pleases;'  and 
in  point  of  fact  it  is  usual  for  the  holder  or  notary  to  prepare  and 
send  notice  forthwith  after  dishonor.  It  is  difficult  to  express  a  pre- 
cise rule  which  will  apply  to  all  cases^  and  to  fix  definitely  wiihin 
what  time  after  the  day  of  dishonor  the  notice  must  be  sent, — and  it 
]fl  to  be  determined  by  reference  to  the  residence  of  the  parties,  the 
means  and  frequency  of  communication,  and  the  time  of  departure  of 
the  mails  or  other  conveyance  by  which  notice  may  be  transmitted. 

§  21.  But  where  they  reside  in  the  same  place  the  settled  rule  is 
that  the  holder  has  until  the  expiration  of  the  following  day  to  give 
notice;  and  he  is  not  confined  within  the  business  hours  of  the  day 
to  give  the  notice  at  the  party's  dwelling.^  He  may  give  it  there  at 
any  time  before  the  hours  of  rest;  but  if  he  gives  it  at  the  place  of 
business  it  must  be  done  during  the  hours  of  business.^ 

§  22.  When  the  parties  reside  in  different  places,  and  there  is  mail 
communication  between  them,  the  rule  laid  down  by  the  U.  8.  Su- 
preme Court  is,  that  the  notice  should  be  deposited  in  the  post  in  time 
to  be  sent  by  the  mail  of  the  day  after  dishonor,  provided  such  mail 
is  not  closed  before  early  and  convenient  business  hours  of  that  day; 
in  which  case  it  must  be  sent  by  the  next  mail  thereafter.* 

In  other  words,  the  notice  must  be  sent  by  the  first  mail  which 
leaves  after  the  day  of  dishonor  is  past,  and  does  not  close  before 
early  and  convenient  business  hours  of  the  day  succeeding  the  day  of 
dishonor;  the  design  of  the  law  being  to  afford  the  holder  an  oppor- 
tunity to  mail  the  notice  on  the  day  succeeding  that  of  dishonor. 

This  rule  is  sanctioned  by  numerous  and  eminent  authorities,  and 

»Hine  cs,  Allely,  4;  B.  &  Ad.,  624  (24  E.  C.  L.  R.);  Hume  t».  Peploe,  8  East,  169; 
Ex  parte  Moline,  19  Vesey,  216;  Colemaii  vs.  Carpenter,  9  Barr,  178;  Price  tw.  Yuung, 
J  McCord,  339;  Story  on  Bills,  g290;  Chitty  on  Billa,  chap.  10,  p.  510;  Byles  on  Billa, 
{Shargwood'fted.,)  428;  Bank  of  Alexandria  i».  Swann,  9  Peters,  33;  Lenox  w.  Rob' 
^rte,  2  Wheat.,  373. 

'Jameson  vs.  Swinton,  2  Taunt.,  224;  Bayley  on  Billa,  176. 

•Adams  t».  Wright,  14  Wisconsin,  408;  Cayuga  Co.  Bank  vs.  Hunt,  2  Hill  (N.  Y.,) 
63c;  Crosse  vs.  Smith,  1  Maule  &  S.,  545;  Gamett  vs.  Woodcock,  6  Maule  &  S.,  44j 
Parker  vs.  Gordon,  7  East,  386;  Allen  vs.  Edmundson,  2  Carr.  ^  K.,  647;  Story  on 
Bills,  8290. 

•FuUerton  vs.  Bank  U.  S.,  1  Peters,  605;  Bank  of  Alexandria  vs.  Swann,  9  Peters, 
33;  Lenox  w.  Roberts,  2  Wheat.,  373;  U.  8.  vs.  Barker,  12  Wheat.,  669,  4  Wash.,  465. 
These  cases  do  not  slate  the  rule  as  broadly  as  laid  down  in  the  text,  but  they  are  not 
inconsistent  with  it  as  explained  in  the  case  of  Lawscn  vs.  Farmer's  Bank,  1  Ohit 
fitite,  206 — a  most  learned  and  instructive  case  on  the  sulject  of  notice. 
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it  seems  to  us  adopts  the  only  principle  which  may  be  safely  followed 
in  all  cases*^ 

Chancellor  Kent  has  expressed  the  opinion  that  it  would  be  suffi- 
^ent  to  mail  the  notice  at  any  time  on  the  day  after  dishonor/  but 
this  is  a  greater  relaxation  than  the  leading  cases  recognize,  and  is 
:going  further  than  necessary  to  extend  a  liberal  time  to  the  holder.' 
In  many  cases  it  is  said  that  notice  must  be  sent  by  the  mail  of  the 
next  day  after  dishonor;  but  most  of  these  cases,  as  observed  by  Pro- 
fessor Parsons,  were  cases  which  held  that  notice  so  sent  is  suiUcient, 
which  is  undoubtedly  true.*  "  By  the  next  practicable  mail,"  after 
the  day  of  dishonor,  is  the  language  adopted  by  a  number  of  author- 
ities;*  but  they  are  not  altogether  concurrent  in  the  definition  of  the 
phrase,  and  the  rule  of  the  text  seems  less  susceptible  than  any  other 
of  misinterpretation,  or  of  working  injustice  to  any  of  the  parties. 

So  that  the  notice  goes  by  some  mail  of  the  day  after  dishonor,  it 
is  not  material  by  which  mail  of  that  day,  and  that  a  mail  left  earlier 
than  that  by  which  notice  was  conveyed,  makes  no  difference/  Cer- 
tainly, it  must  go  by  the  mail  of  the  next  day  (if  it  leave  not  too 
early  as  we  have  said);  or  if  there  be  no  mail  next  day,  it  must  go 
by  the  next  mail  thereafter.^ 

§  23,  What  hour  of  the  next  day  after  dishonor  may  be  consider- 
ed as  reasonably  early  and  convenient  within  the  meaning  of  this  rule 
must  depend  upon  the  habits  of  the  business  community  in  each 
place;  and  no  precise  hour  can  be  arbitrarily  named.  If  the  mail 
closes  before  early  business  hours  of  the  day  after  dishonor,  whether 

'Farmer's  Bank  vs.  Diivall,  7  Gill  &  J..  78;  Lawmen  ra.  Farmer'A  Bjnk,  1  Ohio 
State,  206;  Garter  tug.  Burley,  9  N.  H.,  558;  Sussex  Bank  vs.  Baldwin,  2  HarriBon,  487; 
Wemple  t».  Dangerfield,  2  Smedea  &  M.,  445;  Downs  t».  PlanterB  Bank,  1  Smede  & 
M.,  261;  Mitchell  vs.  CrosB,  2  R.  I.,  437;  Burgess  vs.  Vreeland,  4  N.  J.,  71;  Howard, 
98,  Ives,  1  Hill,  (N.  Y.,)  263;  Hailford  Bank  vs.  Stedman,  3  Gonn.,  489;  Chick  t». 
Pil'sbary,  24  Maine,  458;  Eagle  Bank  «8.  Gbapin,  3  Pick,  180;  Manchester  Bank  vs. 
Fellows,  8  Foster,  302;  1  Parsons,  N.  &  B.,  511;  Redfie^d  &  Bigelow's  Leading  Goses 
,393;  1  American  Lead.  Gases,  390;  Story  on  Bills,  ^288;  Darlisbrie  tw.  Parker,  6  East, 
3;  Hajnes  vs.  Birks,  3  Bos.  &  Pull.,  599. 

^  Kent  Gom.,  106,  note  e.  *1  Parsons  N.  &  B.,  508-9. 

*1  Parsons  N.  &  B.,  510,  511. 

'IIa«kell  V9.  Boardman,  8  Allen,  40,  in  which  case  Bigelow  G.  J.,  said :  '*  The  rule  is  that 
notice  should  go  by  the  next  practicable  post  after  the  holder  received  notice  of  dis- 
honor of  the  note.'^ 

'Whitewell  w.  Johnsf)n,  17  Mass.,  449;  Lawson  to.  Farmer's  Bank,  1  Ohio  State, 
206;  Howard  t»«.  Ives,  1  Hill,  N.  Y.,  263;  Housatonic  Bank  w.  Laflin,  5  Cush.,  546; 
Goodman  is.  Norton,  17  Maine,  381.  ^Knott  vs.  Yenable,  42  Ala.,  186. 
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it  be  during  the  night  before/  or  at  three,^  four,*  five*  or  six*  o^elock 
A.  M.,  thereof,  the  notice  need  not,  under  the  rule,  be  sent  thereby. 
Seven  o'clock  seems  debatable,*  at  least  the  hour  is  not  clearly 
within  early  business  hours,  unless  at  some  particular  localities;  and 
sun-rise  is  certainly  too  soonJ 

Of  course  three  P.  M.  would  be  too  late;^  and  li  has  been  held  that 
where  the  mail  closes  at  half  past  ten  A.  M.,  notice  should  have  been 
sent  by  it;*  so  where  it  closed  at  ten  A.  M.,^^  and  likewise  where  it 
closed  at  ten  minutes  past  nine  A.  M."  But  in  another  locality  half 
past  nine  A.  M.,  was  thought  unreasonably  early;**  while  in  another 
still  it  has  been  held  that  proof  that  the  notice  was  deposited  in  the 
post  at  nine  A.  M.,  was  insufficient.** 

§  24.  Christmas  day,  Sunday,"  the  Fourth  of  July**  or  any  day  of 
public  thanksgiving,**  or  of  religious  festival,*^  (upon  which  a  man  is 
forbidden  by  his  religion  to  transact  secular  affairs)  is  counted  out  of 
the  computation  of  time  within  which  notice  must  be  given.  But 
notice  is  not  invalid  because  given  on  the  Fourth  of  July  or  other 
holiday;**  and  although  notice  need  not  be  forwarded  until  the  day 
after  dishonor  w  of  its  reception,  still  it  is  not  irregular,  or  impro- 
per to  do  so  if  the  party  chooses,  the  time  being  allowed  for  his  con^ 

*See  Ante  t;  Ceill  v«.  Jeremy,  Moody  &  M.,  61.  'Mitchell  t».  Cross,  2  R.  I. 

•Wemple  t».  Dangerfield,  2  Smedes  &  M.,  445. 

♦West  V9,  Brown,  6  Ohio  State,542. 

•Chick  t».  Pillsbury,  24  Maine,  458;  Davis  m.  Hanly,  7  Eng.,  (Ark.,)  645. 

•In  Stephenson  t».  Dickaon,  24  Penn.  St.,  7  o'clock  was  held  not  an  unreasonably 
early  hour;  but  in  Commercial  Bank  t«.  King,  3  Rob.,  (La.,)  it  was  held  certainly 
sufficient  to  show  that  notice  was  deposited  on  the  porst  at  seven  o'clock. 

'Deminds  wt.  Kirkman,  1  Smedes  &  M.,  644.  , 

•Seventh  Ward  Bank  tw.  Hanrick,  2  Story,  416. 

.     'U.  S.  ta.  Barker,  4  Wash.  C.  C,  404;  12  Wheat.,  559. 
"Haskell  ra.  Boardman,  8  Allen,  38. 
"Lawson  tw.  Farmers'  Bank,  1  Ohio  State,  206. 

f    "BursfCfts  v».  Vreeland,  4  New  Jersey,  71;  so  in  England  half  past  nine  was  held  too 
cmrly;  Hawkcs  t«.  Salter,  4  Bing.,  715|  (13  E.  C.  L.  R;)  Byleson  Bills.  426. 

"Downs  vs.  Planters  Bank,  1  Smedes  &  M.,  261. 

"Byles  on  Bills,  (Sharswood^s  ed.,)  429;  Chitty  on  Bills,  (13th  Am.  ed.,)  551, 552;  1 
l^w.,  N.  &  B.,  515. 

"Cuyler  tw.  Stevens,  4  Wend.,  566.  ^^Byles  on  Bills,  (Sharswood's  ed.,)  429.  ' 

,  ''Linds  t».  Unsworth,  2  Camp.,  602;  Martin  tw.  Ingersoll,  8  Pick.,  1. 

.    ''Deblieux  tw.  Bullard,  1  Rob.,  (La.,)  66;  in  this  case  it  was  said  it  might  be  gives 
on  Sunday.  j 
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venience/  If  notice  is  received  on  Sunday  it  need  not  be  forwarded 
until  the  Tuesday  following  as  he  is  not  bound  to  open  the  letter  con- 
taining it,  or  to  recognize  it  until  Monday;*  and  if  received  on  Satur- 
day it  need  not  be  forwarded  until  Monday.* 

Each  Holder  has  a  Day. 

§  25.  The  party  receiving  the  notice  may  desire  to  comraunicate 
it  to  parties  antecedent  to  him,  and  others  before  him  likewise  to 
transmit  it  to  those  antecedent  to  them.  In  such  cases,  the  general 
rule,  also,  is  that  each  successive  pany  who  receives  notice  of  dis- 
honor is  entitled  to  a  full  day  to  transmit  it  to  any  antecedent  party 
who  is  chargeable  over  to  him  upon  payment  of  the  bill  or  note.* 
So  that,  if  a  party  receives  notice  on  one  day  he  is  not  bound  to 
forward  it  to  a  prior  indorser  until  the  next  day,  and  not  then  if  the 
mail  leaves  before  early  business  hours. 

Upon  receiving  notice  of  dishonor  the  indorser  should — if  there  he 
prior  parties  whom  he  wishes  to  hold  liable — immediately  notify,  not 
only  the  one  immediately  antecedent  to  him,  but  all  of  them;  for 
otherwise  by  the  ne2:ligence  of  his  previous  indorser,  or  of  some  one 
of  the  successive  indorsers,  he  may  lose  recourse  against  some  or  all 
of  them  but  the  one  notified  by  him. 

§  26.  The  over- diligence  of  one  party  to  a  bill  or  note  in  giving 
notice  can  not  supply  the  lack  of  diligence  in  another;  and  though 
the  drawer  or  indorser  sought  to  be  charged,  received,  the  notice  as 
early  as  he  would  have  been  entitled  to  it  had  it  passed  in  due  course 
through  the  intermediate  parties;  yet  the  holder  in  order  to  bind  him 
roust  show  due  diligence  in  each  and  every  one  of  such  intermedi- 


^Buspard  vtt.  Levering,  6  Wheaton,  102;  Lindenbefger  w.  Beall,  6  Wheaton,  104; 
Carry  vs.  Bank  of  Mobile,  8  Porter,  (Ala.,)  360;  McClane  vs.  Fitch,  4  B.  Monroe,  699; 
Cbleman  w.  Carpenter,  9  Penn.  State,  178;  Haslett  tw.  Ehrick,  1  Nott  &  McC.,  116; 
Corp  es.  M'Comb,  1  Johns.  Cas.,  328;  Smith  t».  lAttle,  10  N.  H.,  526;  Lawson  vs. 
Farmers'  Bank,  1  Ohio  State,  206. 

*Ba?ley  on  Bills,  172;  Bray  w.  Hadwen,  5  Maule,  68;  1  Parsons,  N.  &  B.,  515; 
Wright  V8.  ShawcroBS,  2  Bam.  &  Aid.,  501,  note;  Haynes  t8.  Birks,  3  B.  <&  P.,  599; 
Cbitty  on  Bills,  (13  Am.  ed.,)  551. 

^Howard  vs.  Ives,  1  Hil',  263;  Friend  i».  Wilkinson,  9  Grat.,  31. 

*JaraeM)n  t».  Swinton,  2  Taunt.,  224;  Geill  vs.  Jeremy,  1  Mood.  &  Mnlk.,  61;  Howe, 
w.  Tipper,  13  0.  B.,  249;  Lawson  vs.  Farmers'  Bank,  1  Ohio  Suite,  206;  See  I  Para., 
N.  &  B.,  513,  and  cases  cited;  Story  on  Bills,  i  291;  Byles  on  Bills,  (Sharswood'a  ed.,) 
430;  Smith  vs.  Mercantile  Law,  149;  Simpson  vs.  Turney,  5  Humph.,  419. 
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ate  parties.^  "If/'  said  Tucker,  P.,  in  Brown  vs,  Fergvsona,  4  Leigh., 
37,  "there  be  a  defect  in  any  link  of  the  chain  of  notices  it  is  fatal 
to  the  holders  demand.  We  can  not  eke  out  the  under-diligence  of 
one  party  by  the  over-diligence  of  another  *  *;  for  as  the  recourse 
of  any  immediate  indorser  against  those  who  lie  behind  him  arises 
from  his  own  liability  to  pay  the  bill  to  him  to  whom  he  passed  it, 
the  laches  which  takes  away  his  liability  takes  away  theirs  also." 
Nor  can  any  party  by  waiving  his  own  discharge  and  paying  the 
the  bill  or  note,  waive  the  discharge  of  antecedent  parties.* 

§  27.  In  the  case  of  a  foreign  bill  protested  in  one  of  the  United 
States,  and  the  party  entitled  to  notice  resides  in  some  other  national- 
ity, it  is  sufficient  to  send  notice  by  the  first  regular  ship;  and  it  is 
no  objection  that  if  sent  by  a  chance  ship  it  would  reach  him  sooner.* 
It  should  be  sent  by  the  ship  going  to  the  port  at  which  the  party 
resides,  or  to  some  neighboring  or  convenient  port  according  to  the 
usual  course  of  transportation  of  letters  of  business,  if  a  reasonable 
time  before  its  departure  is  left  for  writing  and  forwarding  the 
notice.* 

If  the  party  delay  sending  notice  until  after  a  regular  ship  to  the 
place  where  notice  is  addressed  has  departed  sending  it  by  the  next 
ship  will  be  too  lat^  unless  the  delay  be  excused  by  circumstances.* 

^Brown  w.  Fergusons,  4  Leigh,  37;  Simpson  vs.  Tumey,  5  Humph.,  419;  Smith  «• 
Roach,  7  B.  Monroe,  17;  Whitman  tw.  Farmers'  Bank,  8  Porter,  (Ala.,)  258;  Etiing 
V8.  Schuylkill  Bank,  2  Barr.,  355;  Fitchburg  Bank  m.  Perley,  2  Allen;  433;  Ameri- 
can Life  Ins.  Co.  vs.  Emerson,  4  Smedes  &  M.,  177;  Carter  vs.  Burley,  9  N.  II.,  558; 
Manchester  Bank  t».  Fellows,  8  Foster,  302;  Kennedy  vs.  Geddes,  8  Porter,  (Ala.,) 
263;  Howe  iw.  Tipper,  13  C.  B.,  249,  (76  E.  C.  L.  R.;)  1  Pare.,  N.  &  B.,  514;  Story  on 
Bills,  i  294. 

"Turner  v&.  Leach,  4  B.  &  Aid.,  451,  (6  E  C.  L.  R.) 

*Muilman  vs.  IVEquino,  2  H.  Black,  565;  Darbishire  vs.  Parker,  6  Ea«t.,  3.  In 
Stainback  vs.  Bank  of  Virginia,  11  Grat.,  260;  a  bill  drawn  by  a  house  in  Petersburg, 
Va.,  on  a  house  in  London  was  protested  for  non-acceptance  on  5th  April,  1843. 
The  next  Cunard  steamer  sailed  from  Liverpool  for  the  United  Stales  on  the  I9th  and 
notice  of  dishonor  was  sent  by  it.  At  that  time  ihe  Cunard  line  carried  the  mail  be- 
tween the  two  countries  under  a  contract  with  the  British  Government,  and  it  was 
the  usual  mode  of  transmitting  letters.  There  were,  however,  regular  lines  of  sail- 
ing packets  between  London  and  Liverpool  and  the  United  States,  for  which  letter  bags 
were  made  up  at  the  London  P.  O.,  and  such  packets  sailed  from  London,  or  Liver- 
pool on  the  7th,  10th  and  17th  of  April,  1843.  But  it  was  probable  that  the  steamer 
of  the  19th  would  arrive  before  any  of  them.  The  notice  was  held  duly  transmitted, 
Samuels  J.  saying  that  any  other  course  would  have  sacnHced  the  object  of  the  law. 
Byleson  Bilb,  (Sharswood^s  ed.,)  421;  Bay  ley  on  Bills,  179. 

<Slory  on  Bills,  ?  286;  1  Pars.,  N.  &  B.,  485,  note. 

^Leiox  vs.  Leverett,  10  Mass.,  1. 
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How  Given  "When  Pasties  Reside  in  Same  Place. 

§  28.  When  the  parties  reside  in  the  same  city  or  town,  the  party 
is  aa  a  general  rule,  entitled  to  personal  notice  verbal  or  written,  or  & 
written  notice  must  be  left  at  his  dwelling-house  or  place  of  business. 
Aad  notice  by  mail  in  such  a  caae,  will  be  insufficient;'  unless  its  re- 
ception ill  due  time  be  proved,*  but  if  the  instrument  was  protested 
by  a  notary  at  a  place  diBerent  from  that  of  the  parties'  residence  the 
mail  may  then  be  used.^  And  the  notice  may  be  deposited  in  the  post- 
office  at  the  place  of  protest,  or  at  the  place  of  the  indorser's  residence, 
if  in  due  season.' 

This  at  least  is  the  rule  ia  America,  and  may  be  regarded  as  the 
law  in  all  of  the  States,  except  where  it  has  been  changed  by  statute, 
or  some  modification  has  been  made  by  the  courts  in  consequence  of 
tbe  growth  of  large  cities.  In  London,  and  in  England  indeed,  the 
iu«  of  the  post-office  is  recognized  as  the  proper  means  of  transmis- 
sioD  to  a  party  residing  in  the  same  place,  the  rule  growing  out  of 
the  speedy  delivery  of  communications  by  mail  and  by  the  conven- 
ient arrangements  of  the  postal  service.*  In  our  large  commercial 
dties  the  English  rule  is  equally  applicable,  and  in  New  York  it  has 
been  adopted  by  statute.  The  requirement  that  notice  should  be 
sent  otherwise  than  by  post  "has  lost  its  reasonable  force  aud  exists 
only  by  anthiirity;"*  and  the  courts  are  indisposed  to  extend  it.  In 
Scotland  the  post  is  used  in  Edinburgh  for  this  purpo<ie.' 

iHE  Penny  Post. 

to  the  exception  in  the  United  States 
1  penny-post,  or  a  free  post  established 
d  to  secure  the  prompt  delivery  of  the 

24S;  WillkmB  va.  Bank  U.  5.,  2  Peters  SQ;  Bus- 
I'tiTillc  BLink  va.  BennetE,  1  Yeri^r,  166;  Boyd 
.;  Fierce  in.  Pendar,  5  Mclcalf,  .io'i;  Slicllbiirne 
n  Maoa.,  177;  Slory  on  Bills,  J  312;  1  Pus.,  N.  A 

fd.,)  422. 

m.,  48fh,  Manc1i«fiter  Bank  tt.  FellowB,  8  Foxter, 
60;  Qreene  in.  Farlej,  20  Ala.,  322;  Eagle  Bonk 

'6;  TimaiB  w.  Delisle,  5  Blackt.,  447;  Contra 
[art.,  (La.,)  158;  Patrick  n.  Beusley,  6  llowanl 
B.,  461. 

.nw>n(i  N.  &  B.,  484;  Brdfi«1d  &  Bigel.w  Lead, 
5  Met.,  212.  *ThoiUBon  cm  ffitle,  33»- 
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mails;  and  especially  if  it  be  a  local  custom  to  send  notices  by  that 
meau9)  it  will  be  sufficient  to  use  it  for  that  purpose.^  And  where 
there  are  several  distinct  villages,  or  post-offices  in  a  town,  between 
which  there  is  a  regnlar  intercourse  by  mail,  it  may  he  employed  for 
the  conveyance  of  notice,  notwithstanding  the  fact  that  the  parties 
reside  in  the  same  general  municipality.^ 

And  where  the  indorser  resided  in  the  same  city,  but  ten  miles 
from  the  place  of  protest,  it  has  been  held  allowable  to  use  the  post, 
there  being  at  his  place  of  residence  an  office  at  which  it  was  not 
shown  that  he  did  not  receive  his  mail.^ 

Where  the  parties  reside  in  the  same  town  or  city,  and  the  penny- 
post  is  employed  for  the  communication  of  notice,  it  is  necessary,  ac- 
cording to  the  English  cases,  that  notice  should  be  deposited  in  the 
post  in  such  season  that  it  will  be  received  in  due  course  of  delivery 
on  some  part  of  the  next  day/ 

To  What  Place  the  Notice  Should  be  Sent. 

§  30.  If  the  notice  is  not  to  be  given  to  a  party  to  whom  it  is 
necessary  or  allowable  to  transmit  it  by  mail,  it  should  be  sent  to  or 
given  at  his  place  ofdomicil,  or  place  of  business;  and  delivery  of 
notice  at  either  will  be  sufficient;*  even  when  they  are  in  different 
towns.^  When*  the  party  keeps  a  counting  room  or  other  business, 
and  has  a  private  residence  also,  it  is  usual  to  send  notice  to  the  place 
of  business  rather  than  to  the  dwelling;  and  if  notice  is  so  sent  to  his 
place  of  business  during  hours  when  he  or  some  of  his  people  might 
be  reasonably  expected  there,  it  is  suflicient;  it  is  not  necessary  to 

^Shoemaker  t».  Mechanics*  Bank,  59  Penn.  State,  79;  Walters  vs.  Brown,  15  Md.,  285; 
Pierce  vs.  Pendar,  5  Met.,  352;  Ransom  tw.  Mack,  2  Hill,  587;  Story  on  Bi  Is,  U  289^ 
291,  382;  3  Kent,  Com.,  107;  Bank  of  Columbia  t».  Lawrence,  1  Peters,  578;  see  opin- 
ion of  Thompson,  J.,  infra, 

'Shaylor  vs.  Mix,  4  Allen.  351;  Farmers*  Bank  w.  Butler,  3  Littell,  498;  Curtis  vs. 
State  Bank,  6  Black.,  312;  Brindley  tw.  Barr,  3  Harring,  (Del.)  419;  Gist  w.  Lybrand, 
3  Ohio;  307  Louisiana  State  Bank  vs.  Rowel,  18  Mart.,  (La.)  506;  Bell  t».  Hagenstown 
Bank,  7  Gill,  216. 

*Paton  t8.  Lent,  4  Duer,  231;  Bendurant  vs.  Everett,  1  Metcalf,  618;  Barret  vs,  Evans, 
28  Missouri,  331 . 

♦Smith  vs.  Mullett,  2  Camp.,  208;  Dobree  t».  Eastwood,  3  Car.  &  P.,  250 

*Story  on  Bills,  g  297;  3  Kent,  Com.,  106;  1  Parsons  N.  &  B.,  488,  489;  Ireland  vs. 
Kip,  10  Johns.,  491;  Vetchten  tw.  Prnyn,  3  Keman,  549;  Bank  of  Columbia  t».  Law- 
rence, 1  Peters,  57S;  Williams  vs.  Bank  U.  S.,  2  Peter«,  96;  Sanderson  vs.  Reinstadler, 
31  Missouri,  483;  Kevins  vs.  Bank,  10  Michigan,  547;  Grinroan  tw.  Walker,  9  Iowa,  426. 

*Bank  of  Geneva  vs.  Howlett,  4  Wend.,  328;  Donner  vs.  Remer,  21  Wend.,  10.  . 
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leave  a  written  notice,  or  to  send  to  the  house  where  he  lives.'  This 
has  been  doubted,  and  while  the  law  is  to  this  efiect,  in  our  judgment, 
it  might  be  safer  to  send  the  notice  to  the  resideoce  when  no  one  is 
foand  at  the  place  of  business.* 

When  the  party  baa  two  or  more  places  of  business  in  the  same 
town,  the  holder  may  seod  notice  to  either.* 

§  31.  Notice  lefl  with  &  clerk  at  the  party's  place  of  business  ia 
his  absence,*  or  at  his  place  of  business  without  proof  as  to  the  per- 
son with  whom  it  was  left,*  is  sufficient:  and  proof  that  such  pcrsoa 
waa  not  the  party's  agent  has  been  held  irrelevant,  notice  being  left 
at  the  right  place/ 

If  the  party  be  not  found  at  bis  dwelling,  it  is  sufficient  to  leave 

Dolice  with  his  wife,''  or  with  any  other  person  on  bis  premises,* 

A  verbal  message  left  at  tbe  party's  house  with  bis  wife  bos   been 

held  sufficient;*  and  the  certifieatc  of  tbe  Notary,  "left  at  his  bouse  at 

,"  would  answer  the  requirements  of  the  law.'" 

§  32.  A  room  where  a  party  is  accustomed  to  resort,  but  where  he 
carries  on  no  trade  or  employment,  is  not  his  place  of  business;"  and 
it  has  been  held  that  tbe  fact  that  the  indorser  occupied  a  room  in 
mother's  house  for  settling  up  his  former  business,  and  there  kept 
hi«  books  of  account,  and  received  his  correspondence,  did  not  con- 
stitute it  his  place  of  business."  It  will  not  be  sufficient  merely  to 
leave  notice  in  the  building  in  which  the  party  transacts  business — it 
must  be  at  his  very  place  of  business;"  nor  to  leave  it  at  the  store  of 

'BaTltynn  Bill',  p  176;  Grouse  w.  Smith,  1  Mniile  &  9.,  545;  GoMHiiiith  i«.  Biane, 
"loll,  476;  Allen  ra.  Edmundnon,  Car.  &  K., 
Shamwood'H  ed.)  423;  Lord  m.  Appleton,  15 
irt.,  La.,  226.  '1  Parsons  N.  &  E.,  488. 

i^mmcrcial  Bank  ra.  Stronft,  28  Vl.,  316. 
cial  Bank  -n.  Ootc,  15  La.,  113. 
'a.,  1 15;  Mechanic!)  Banking  Associalion  is. 
1,  2  La.,  Ann..  964. 

w.  Evann,  5  Bimify  542. 
nn^o  ia.  Crosne,  2  M.  &  W.,  348. 
1  which  BLiilani,  B.,  xaid:     "A  penion  not 

undertaken  to  liave  Mtme  one  at  hu  houM 
de  teopectln^  it  when  itbecotnen  due." 

was  held  in  this  cata  (hat  proof  Ihnt  notice 
hat  he  waa  tbe  indoraer'a  aon,  and  who  went 

L,  155. 
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the  SOD  of  the  indorser — ^the  latter  residing  in  the  same  baildmg^  but 
having  a  usual  place  of  business  elsewhere.* 

§  33.  If  the  party  lodge  at  a  private  boarding  house,  it  is  to  all 
intents  and  purposes  his  dwelling;  and  if  notice  be  delivered  there  to 
the  proprietor,  or  to  a  servant  of  the  house,  or  to  a  fellow-boarder 
in  the  absence  of  the  party  himself,  it  is  sufficient.*  If  the  party  lodge 
at  a  public  house,  and  the  notary,  after  inquiry,  learns  that  he  is  not 
in,  it  will  suffice  to  leave  notice  at  his  room  or  at  the  door  of  hi3 
room;'  and  it  seems  that  it  will  suffice  to  leave  notice  for  a  guest  at 
a  hotel  with  the  bar-keeper  or  other  attendant.*  But  in  all  cases  the 
guest  should  be  inquired  for  first.  If  it  do  not  appear  that  he  was 
really  at  the  hotel,  or  that  the  notary  inquired  for  him,  or  left  notice 
with  some  competent  person  for  him,  the  defect  would  be  fatal.*  It 
would  not  suffice  to  leave  notice  with  another  guest  at  a  hotel.^ 

Notice. 

§  34.  According  to  one  class  of  cases  all  persons  are  to  be  regarded 
as  of  the  same  place  who  receive  their  mails  through  the  same  post- 
office;  and  although  the  party  entitled  to  notice  may  in  fact  have  his 
residence  several  miles  distant  in  the  country,  do  not  admit  the  post- 
office  in  the  city  or  town  where  he  gets  his  mail  matter,  and  where 
the  holder  is,  to  be  used  as  a  means  of  communicating  notice.  They 
base  the  decision  upon  the  doctrine  that  the  mail  is  to  be  used  as  a 
means  of  transmission  only,  and  not  as  a  place  of  deposit.* 

'Bank  of  U.  8.  tw.  Corcoran,  2  Peters  121.  In  which  case  the  Court  said:"  The 
store  of  the  son  was  as  distinct  and  separate  from  the  father  as  if  they  had  been  under 
different  roofs.  The  former  was  entered  from  the  street,  the  latter  from  an  alley  or 
passage;  and  it  docs  not  appear  that  there  was  any  inside  communication  between  the 
two.  *  *  The  service  of  the  notice  was  no  more  a  compliance  with  the  requisition 
of  law  than  if  it  had  been  delivered  to  the  son  in  the  street  or  elsewhere,  or  left  tt 
his  dwelling  house." 

*Bank  U.  S.  iw.  Hatch,  6  Peters,  260.  In  which  case  the  Court  said :  **This  is  not 
like  the  case  of  a  public  inn;  and  a  delivery  to  a  mere  stranger  who  happens  to  be 
there  in  transitu,  and  can  not  be  presumed  to  have  any  knowledge  or  intercc»urse  with 
the  party.  Boarders  at  the  same  house  may  be  presumed  to  meet  daily,  and  to  feel 
some  interest  in  the  concerns  of  each  other,  and  to  perform  punctually  such  common 
duties  of  life  as  this."  See  also  Stedman  i».  Gooch,  1  R'^p.  R.,  4;  McMurtrie  «•.  Jones, 
8  Wash.  C.  C,  206;  Miles  vs.  Ilall,  12  Smedes  &  M.,  332. 

'Howe  t«.  Bradley,  19  Maine,  31. 

^Bradley  vs.  Davis,  26  Maine,  45;  Dana  vs.  Kemble,  19  Pick.,  112;  Graham  w.Sang- 
Mon,  1  Md.,  59. 

^Ash'ey  V8.  Gunton,  15  Ark.,  415.  ^Bank  U.  S.  t».  Hatch,  6  Peters,  250. 

•In  Shellnone  Falls  National  Bjink  v$.  Townsley,  102  Mass.,  177,  it  is  said;  "The 
post  office  is  not  a  place  of  deposit  for  notice  to  indorsers  except  where  the  notice  iB 
to  be  transmitted  by  mail  to  another  office."  Farmer's  Bank  vs.  Battle,  4  Hainpb., 
86.    See  also  Eagle  Bank  r«.  Hathaway,  5  Met.,  212^  Ransom  ts.  Mack,  2  Hill,  587. 
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Thus,  10  Tennessee,  ifc  was  held  that  where  notice  of  protest  in 
Nashville,  where  the  note  was  payable,  was  mailed  there  to  the  in- 
dorser,  who  resided  seven  and  a  half  miles  distant,  was  not  sufficient, 
although  he  transacted  his  business  at  Nashville  and  received  his 
mails  there.^ 

But  where  the  party  has  no  regular  place  of  business  in  the  city  or 
town  where  the  holder  resides  or  the  instrument  is  payable,  and  re- 
sides some  distance  in  the  country,  but  receives  his  mails  there;  the 
mere  fact  that  he  would  get  the  letter  out  of  the  same  office  it  was 
pat  in,  instead  of  a  distant  one,  should  not  vitiate  the  method  of  com- 
munication, every  reason  of  convenience  and  certainty  which  apply 
in  one  case  applying  with  equal  force  in  the  other.  The  Supreme 
Court  of  the  United  States  has  adopted  this  view  in  preference  to  the 
more  exacting  view  of  the  authorities  referred  to;  and  has  held  that 
where  the  plaintiff^s  bank  at  which  the  note  was  payable  was  located 
in  Georgetown,  and  the  indorser,  when  the  note  fell  due,  resided  two 
or  three  miles  distant  in  the  country,  having  removed  after  it  was 
made  from  Washington  City,  but  received  his  letters  through  the 
Georgetown  P.  O.,  notice  deposited  in  the  Georgetown  P,  O.,  ad- 
dressed to  him  at  that  place,  was  sufficient.' 

^Barker  vs.  Hall,  Mar.  &  Yerger,  18a 

'In  the  case  of  Bank  of  Columbia  i«.  Lawrence,  1  Petera,  578,  the  Court,  Thomp- 
ion,  J.,  said :  *'  The  indorser  who  had  removed  to  the  country  from  Washington,  as 
Stated  in  the  text,  continued  the  owner  of  the  house  in  Washington  in  which  he  had 
Ibrmerlj  lived,  and  which  was  in  the  occupation  of  his  sister-in-law.  He  was  ac- 
•castomed  to  go  there  two  or  three  times  a  week;  and  it  appeared  that  he  was  em- 
ployed in  winding  up  his  business  there,  and  settling  accounts;  that  his  books  were 
kept  there;  and  his  bank  notices  were  sometimes  left  there;  and  also  that  his  news- 
papers and  foreign  letters  were  sent  there  for  him.  His  coming  to  Washington  and 
employing  himself  as  stated,  was  generally  known  to  those  having  business  with  him. 
It  was  contended  that  notice  should  have  been  sent  to  Washington  by  the  Plain- 
tiff's Bank  located  at  Georgetown;  but  the  C^urt  thought  the  method  adopted  the 
proper  one;  and  Thompson,  J.,  said :  «  *  ♦  •  ♦  if  it  should  be  admitted 
bat  the  defendant  had  what  is  usually  called  a  place  of  business  in  the  city  of  Wash- 
ngton,  and  that  notice  served  there  would  have  been  good,  it  by  no  means  follows 
that  service  at  his  place  of  residence  in  a  different  place,  would  not  be  equally  good, 
X'arties  may  be  and  freqnently  are  so  situateil  that  notice  may  well  be  given  at  either 
of  Kveral  places.  But  the  evidence  does  not  nhow  that  the  defendant  hud  a  place  of 
bonness  in  the  city  of  Washington  according  to  the  usual  commercial  understanding 
of  a  place  of  business.  There  was  no  public  notoriety  of  any  description  given  to  it 
as  such.  No  open  or  public  business  carried  on,  but  merely  occasional  employment 
there  two  or  three  times  a  week  in  a  house  occupied  by  another  person;  and  the  de- 
fendant only  engaged  in  settling  up  his  old  business.  In  this  view  of  the  case,  the 
inquiry  is  narrowed  down  to  the  single  point,  whether  notice  through  the  post-office 
at  Georgetown  was  good;  the  defendant  residing  in  the  country  two  or  three  milei 
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How  Notice  Transmitted,   when  Parties  Reside  in  Dif- 
ferent Places. 

§  35.  When  the  parties  reside  in  different  places  it  will  be  suffi- 
cient for  the  holder  to  put  notice  of  dishonor  in  the  post-office  ad- 
dressed to  the  party  entitled  thereto,  within  the  proper  time.     This 

I ■ — ■ • — ■ -         -     I  II  — • 

dintant  from  that  place,  in  the  county  of  Alexandria.  The  general  rule  is,  that  the 
party  who^e  duty  it  is  to  give  notice  in  such  cases  is  hound  to  use  due  diligence  in 
communicating  such  notice.  But  it  is  not  required  of  him  to  see  that  the  notice  ia 
brought  home  to  the  party.  Re  may  employ  the  usual  and  ordinary  mode  of  con- 
veyance; and,  whether  the  notice  reaches  the  party  or  not,  the  holder  has  done  all 
that  the  law  requires  of  him.  It  seems  at  this  day  to  be  well  settled,  that  when  the 
facts  are  ascertained  and  undisputed^  what  shall  constitute  due  diligence  is  a  question 
of  law.  Thin  is  certainly  best  calculated  to  have  fixed  or  uniform  rules  on  the  sub- 
ject, and  is  highly  important  for  the  safety  of  holders  of  commercial  paper.  And 
these  rules  ought  to  be  reasonable  and  founded  in  general  convenience,  and  with  t 
view  to  clog  as  little  as  possible,  consistently  with  the  safety  of  parties,  the  circulation 
of  paper  of  this  description ;  and  the  rules  which  have  been  settled  on  this  suLject 
have  had  in  view  these  objects.  Thus,  when  a  party  entitled  to  notice,  has  in  the 
same  city  or  town  a  dwelling-house  and  counting-house  or  place  of  business  within 
the  compact  part  of  such  city  or  town,  a  notice  delivered  at  either  place  is  sufficient; 
and  if  his  dwelling  and  place  of  business  be  within  the  district  of  a  letter^^rrier,  t 
letter  containing  such  notice,  addressed  to  the  party  and  left  at  the  post-office  would 
also  be  sufficient.  All  these  are  usual  and  ordinary  modes  of  communication,  and 
'such  as  afford  reasonable  ground  for  presuming  that  the  notice  will  be  brouglit  home 
to  the  party  without  unreasonable  delay.  So  when  the  holder  and  indorser  five  in 
different  post-towns,  notice  gent  by  the  mail  is  sufficient,  whether  it  reaches  the  in- 
dorser or  not.  And  this  for  the  same  reason,  that  the  mail  being  the  usual  channel 
of  communication,  notice  sent  by  it  is  evidence  of  due  diligence.  And  for  the  sake 
of  general  convenience  it  has  beenibund  necessary  to  enlarge  this  rule.  And  it  is  ac- 
cordingly held,  that  when  the  party  to  be  affected  by  the  notice  resides  in  a  different 
place  from  the  holder,  the  notice  may  be  sent  by  the  mail  to  the  post-office  nearest  to 
party  entitled  to' such  notice.  It  has  not  been  thought  advisable,  nor  is  it  believtd 
that  it  would  comport  with  practical  convenience,  to  fix  any  precise  distance  from  the 
post-office  within  which  the  party  must  reside,  in  order  to  make  this  a  good  service 
of  the  notice.  Nor  would  we  be  understood  as  laying  it  down  as  a  universal  rule, 
that  the  notice  must  be  sent  to  the  post-office  nearest  to  the  residence  of  the  party  to 
whom  it  is  addressed.  If  he  was  in  the  habit  of  receiving  his  letters  throngh  a  more 
distant  post-office,  and  that  circumstance  was  known  to  the  holder  or  party  giving  the 
notice,  that  might  be  the  more  proper  channel  of  communication,  because  he  would 
be  most  likely  to  receive  it  in  that  way;  and  it  would  be  the  ordinary  mode  of  com- 
municating information  to  him,  and  therefore  evidence  of  due  diligence.  In  cases  of 
this  description,  where  notice  is  sent  by  mail  to  a  party  living  in  the  country,  it  i« 
distance  alone,  or  the  usual  course  of  receiving  letters,  which  must  determine  suffi- 
ciency of  the  notice.  The  residence  of  the  defendant,  therefore,  being  in  the  county 
of  Alexandria,  can  not  affect  the  question.  It  was  in  proof  that  the  post-office  in 
Greorgetown  was  the  one  nearest  his  residence,  and  only  two  or  tliree  miles  distant, 
and  through  which  he  usually  received  his  letters.  The  letter  containing  the  notice, 
(t  ia  true,  was  directed  to  him  at  Qeorgetown.    But  there  is  nothingahowing  that  thif 
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done  his  duty  is  discharged,  and  it  is  not  necessary  that  the  notice 
should  be  received, — the  holder  not  being  responsible  for  any  mis- 
carriage of  the  mail.^ 

When  Special  Messengeb  may  be  Employed. 

§  36.  The  holder  is  not  bound  to  send  notice  by  mail ;  and  he  may 
if  he  pleases  in  all  cases  send  it  by  a  special  messenger.*  In  such 
cases  it  will  be  sufficient  if  the  notice  reaches  the  party  entitled 
thereto  on  the  same  day  that  it  would  have  reached  him  in  due  course 

occasioned  any  mistake  or  misapprehension  with  respect  to  the  person  intended,  or 
tnr  delay  in  receiving  the  notice.    And  as  the  letter  was  there  to  be  delivered  to  the 
defendant,  and  not  to  be  forwarded  to  any  other  post-office,  the  addres.^  was  unim- 
portant,  and  could  mislead  no  one.    No  cases  have  fallen  under  the  notice  of  the 
Court  which  have  suggested  any  limits  to  the  distance  from  the  past-office  within 
which  a  party  muf^t  reside  in  order  to  make  the  service  of  the  notice  in  this  manner 
good.    Cases,  however,  have  occurred,  where  the  distance  was  much  greater  than  in 
the  one  now  before  the  Court,  and  the  notice  held  sufficient :  16  Johns.,  218.    In  • 
cases  where  the  party  entitled  to  notice  resides  in  the  country,  unless  notice  sent  by 
mail  is  sufficient,  a  special  messenger  must  be  employed  for  the  purpose  of  serving  it* 
And  we  think  that  the  present  case  is  clearly  one  which  does  not  impose  upon  the 
plaintiffs  such  duty.    We  do  not  mean  to  say  no  such  cases  can  arise,  but  they  will 
leldom  if  ever  occur;  and,  at  all  events,  such  a  course  ought  not  to  be  required  of  a 
holder,  except  under  very  special  circumstances.    Some  countenance  has  lately  been 
given  to  thi^  practice  in  England  in  extraordinary  cases,  by  allowing  the  holder  to 
recover  of  the  indorser  tlie  expense  of  serving  notice  by  a  special  messenger.    The 
case  of  Pearson  vs.  Cnillan,  2  Smith,  404;  Chitty,  222,  n.,  is  one  of  this  description. 
But  in  that  case,  the  Court  did  not  say  that  it  was  necessary  to  send  a  special  messen- 
ger; and  it  was  left  to  the  jury  to  decide  whether  it  was  done  wantonly  or  not.     The 
holder  is  not  bound  to  use  the  mail  for  the  purpose  of  sending  notice.    He  may  em- 
ploy a  special  messenger  if  he  pleases,  but  no  case  has  been  found  where  the  English 
courts  have  directly  decided  that  he  must.    To  compel  the  holder  to  incur  such  ex- 
pense would  be  unreasonable,  and  the  policy  of  adopting  a  rule  that  will  throw  such 
an  increased  charge  upon  commercial  paper  on  the  party  bound  to  pay,  is  at  least 
very  questionable.     We  are  accordingly  of  opinion  that  the  notice  of  non-payment 
was  duly  served  upon  the  defendant,  and  that  the  Court  erred  in  refusing  so  to  in- 
itraci  the  jury.    Judgment  reversed,  and  venire  faciaa  de  novo  awarded.'' 

^Bossard  w.  Levering,  6  Wheat.;  Lendenberger  t».  Beale,  6  Wheat.,  104 ;  Munn  w. 
Baldwin,  6  Ma^s.,  316;  Cabat  Bank  vs.  Warner,  10  Allen,  524;  Shelburne  National 
Falls  Bank  w.  To  wnsley,  102Maas.,177;  MilIerwf.Hackley,6  John8.,375;  Ellisw.  Com- 
mercial Bank,  7  How.,  Miss.,  294;  Friend  tw.  Wilkinson,  9  Grat.,  31;  Sanderson  vs. 
Judge,  2  H.,' B.  C,  509;  Woodcock  vs.  Houldsworth,  16  M.  &  W.,  126;  Chitty  on 
Bills,  658;  Story  Prom.  Notes,  §328;  Story  on  Bills,  23CO;  1  Parsons  N.  &  B.,  478; 
Byles  on  Bills,  (Sharswood's  ed.,)  418. 

%nk  of  Columbia  vs.  Lawrence,  1  Peters,  578;  Fearsen  t».  Crallan,  2  J.  P.  Smith, 
40^  Doobree  w.  Eastwood,  3  C:.  &  P.,  250,  (14  E.  C.  L.  B.) 
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of  mail,  althoQgh  later,  if  within  biisinesa  hours;*  but  if  it  arrives 
the  day  after,  and  the  delay  is  not  explained  and  excused,  it  will  be 
fatal.'  And  the  holder  is  responsible  if  his  messenger  do  not  deliver 
the  notice  within  the  necessary  time,  and  the  party  is  discharged,*— un- 
less there  were  no  public  means  of  communication  and  the  holder  ex- 
ercised reasonable  care  in  selecting  his  messenger/ 

It  has  been  held  in  some  cases  that  where  the  party  entitled  to  no- 
tice resides  at  a  point  remote  from  any  post-office  the  holder  must 
send  notice  by  a  special  messenger.*     But  it  seems  to  us  that  it  could 
not  be  reasonably  expected  of  the  holder  to  send  notice  to  a  party 
exiled  from  communication  with  the  world;— or  reasonable  to  pre- 
sume that  the  party  did  not  at  convenient  periods  inquire  at  the  near- 
est post-office — ^and  that  sending  the  notice  to  such  post-office  b  all 
that  should  be  required.*     When  the  messenger  was  necessary,  or 
most  convenient,  his  reasonable  expenses  are  chargeable  to  the  party 
receiving  noticed 

§  37.  If  the  party  addressed  receives  the  notice,  or  it  can  be  prop- 
erly inferred  by  the  jury  from  the  facts  of  the  case  that  it  was  re- 
ceived, the  mere  manner  of  its  transmission  is  wholly  immaterial.^  A 
personal  service  of  notice  is  good  wherever  it  may  be  made.  If  left 
at  an  improper  place  it  is  sufficient  if  it  reaches  the  party  for  whom 
it  was  intended  in  due  season;^  and  so  likewise  if  it  be  sent  by  mail 
where  the  parties  reside  in  the  same  place  it  is  good  if  it  duly  reaches 
the  party  addressed.^** 

The  distinction  between  the  different  modes  of  giving  notice  is 
this:  that  where  the  holder  and  indorser  reside  in  different  places, 
the  former,  if  he  deposits  the  notice  in  the  post  office  in  due  season, 
has  no  further  burden  on  him  as  to  the  actual  receipt  of  it  by  the 
latter;  but  where  both  parties  live  in  the  same  town  the  sender  of 
the  notice  is  bound  to  show  that  it  was  actually  received  by  the  in- 

'Bancroft  w.  Hale,  Holt,  476. 

'Jarvis  vs.  St.  Croix  Man.  Co.;  23  Maine,  287;  Darbishire  vs,  Parker,  6  East,  3; 
Byles  on  Bills,  (Sharswood's  ed.,)  421. 

•Van  Vetchen  w.  Pruyn,  3  Keman,  549.  ♦!  Parsonn  N.  &  B.,  479. 

^FiBh  t».  Jackson,  1  Appleton,  467;  Farmer's  Bank  t»,  Butler,  3  Littele,  498;  Bed- 
ford w.  Hickman,  1  Yerger,  166. 

•State  Bank  vs.  Ayres,  2  Halsted,  130;  1  Parsons  N.  &  B.,  480. 

^Pearsen  t».  Crallan,  2  J.  P.  Smith,  404.  •Hyslop  vs.  Jones,  3  McLean,  69. 

•Bank  of  United  States  vs.  Corcoran,  2  Peters,  121;  Foster  vs.  McDonald,  5  Ala., 
376;  Manchester  Bank  vs.  Fellows,  8  Foster,  (N.  H.,)  302;  Whiteford  vs.  Burckmeyer. 
1  Gill,  127;  Bradley  of.  Davis,  26  Maine,  45;  Cabat  Bank  vs.  Warner,  10  Allen,  524, 
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dorscr  in  due  season.^  The  telegraph,  as  yet  unemployed  in  trans- 
mitting notice  of  dif^honor  of  commercial  paper,  might  be  made  avail- 
able, and  useful  for  that  purpose;^  but  the  proof  of  its  due  reception 
would  be  necessary,  as  communication  by  that  channel  does  not  stand 
on  the  same  footing  as  that  by  mail. 

To  What  Post-office  Notice  Should  be  Directed  When 

Sent   by  Mail. 

§  38.  The  notice  should  be  directed  to  the  post-oflGce  at,  or  near- 
est to,  the  party's  place  of  residence,  unless  he  is  accustomed  to  re- 
ceive his  letters  at  another  post-ofiSce,  in  which  case  it  should  be  di- 
rected thereto.'  If  he  live  at  one  place  and  has  his  place  of  business 
at  another,  notice  may  be  sent  to  either;*  and  the  place  where  the 
party  actually  resorts  to  for  his  letters  is  always  the  appropriate  one, 
when  known,  for  notice  to  be  addressed  to,  whether  or  not  the  party 
live  there  or  has  his  place  of  business.*  If  the  place  be  that  of  his 
actual  residence  at  the  time  it  need  not  be  his  domicil.' 

§  3!l.  The  indorser  has  a  right  to  direct  to  what  postal  address,  or 
to  what  place,  notice  shall  be  sent,  and  it  will  always  suffice  to  pursue 
it  although  he  may  have  a  place  of  residence  or  business  elsewhere.^ 
Sometimes  the  place  to  which  be  desires  notice  to  be  sent  is  designated 
by  memorandum  on  the  instrument,  as,  for  example,  by  writing  the 
words  *'214  E.  18th  street,'^®  or  by  adding  his  address  to  his  signa- 
ture, OS  for  instance,  "  Memphis,  Tenn,'"  and  he  thereby  impliedly 
directs  notice  to  be  sent  to  the  place  designated.^** 

§  40.  It  is  not  suificient  to  direct  notice  generally  to  a  parish, 

^Cabat  Bank  m.  Warner,  10  Allen,  522.  n  Parsons  N.  &  B ,  487. 

*Bank  of  Columbia  vs.  Lawrence,  I  Peters,  582;  Bank  of  Geneva  vs.  Howlett,  4 
Wend.,  328;  Mercer  vs.  Lancaster,  5  Barr.,  160;  Jones  vs.  Lewis,  8  Watts  <&  Sergt.,  14. 

*Bank  U.  S.  vs.  Cameal,  2  Peters,  549;  Williams  vs.  Rmk  U.  S.,  2  Peters,  90;  Cuy- 
ler  w.  Xelli«,  4  Wend.,  398;  Reid  vs.  Payne,  16  Johns.,  218;  Montgomery  Co.  Bank 
«.  Manh,  3  Selden,  481. 

^See  Ante  note  1;  1  Pars.,  N.  &  B.,  498,  and  cases  cited. 

•Young  vs.  Durgin,  15  Gray,  264. 

^Eastern  Bank  vs.  Brown,  17  Maine,  356;  Crowley  tw.  Barry,  4  Gill,  194;  Bell  vs. 
Hagerstown  Bank,  7  Gill,  216;  Bank  of  Columbia  vs.  Magruder,  6  Harris  &  J.,  172; 
Carter  ta.  Union  Bank,  7  Humph.,  548;  Tyson  tw.  Oliver,  43  Ala.,  455. 

'BarUett  vs.  Robinson,  39>N.  Y.,  187;  see  alao  Davis  vs.  Bank  of  Tennessee,  4 
Sneed,  390.  'Carter  vs.  Union  Bank,  7  Humph.,  548. 

'"See  also  Baker  vs.  Morris,  25  Barbour,  138;  Davis  vs.  Bank  of  Tennessee,  4  Sneed, 
S90;  Farmers'  Bank  vs.  Balth,  4  Humph.,  86. 

VOL.  IL — NO.  I.- 
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county,  or  township  within  which  there  are  a  number  of  post-officesr 
but  it  has  been  held  that  it  was  sufficient  to  direct  notice  to  the  party 
at  the  shiretown  of  the  county  although  there  was  a  post-office  nearer 
to  him  which  he  was  in  the  habit  of  using.*  Where  therjB  are  two 
post-offices  in  the  town  where  the  party  resides  notice  may  be  direct- 
ed to  the  town  generally,  unless  the  holder  knows^  or  should  know, 
that  he  receives  his  letters  at  one  of  them,  in  which  case  notice  should 
be  directed  there.* 

§  41.  If  the  party  live  in  one  place  and  have  his  place  of  business 
at  another  the  holder  should  send  notice  to  the  place  at  which  he 
usually  receives  his  letters;*  but  if  the  holder  does  not  know  that 
he  usually  receives  at  the  place  where  he  is  engaged  in  business  it  will 
be  sufficient  to  send  it  to  the  place  where  he  lives.* 

When  the  party  has  his  residence  part  of  the  year  at  one  place  and 
part  at  another  notice  may  be  sent  to  either,'  at  least  when  the  holder 
does  not  know,  or  is  not  to  be  charged  with  knowledge  that  he  is  ac- 
<*ustomed  to  receive  his  letters  at  one  of  them.'  But  in  ihd  case  of  a 
temporary  sojourn,  as  for  the  summer,  at  a  watering  place,  country 
place,  or  village,  the  notice  should  be  sent  to  the  place  of  the  party's 
permanent  residence.® 

§  42.  When  a  party  about  to  be  absent  directs  notice  to  be  sent  to 
him  at  a  place  distant  from  his  residence,  so  that  its  trausniission 
thither  and  thence  to  the  prior  parties  will  occupy  more  time  than  if 
the  notice  had  passed  through  the  ordinary  place  of  residence,  a  notice 
to  him  at  the  substituted  and  more  distant  place  will  not  only  be  a 
good  notice  against  him  but  as  well  against  all  prior  parties.^ 

But  when  the  party  goes  to  a  place  distant  from  his  residence  for  the 
purpose  of  a  business  negotiation  which  will  occupy  a  few  weeks,  it 

^Becnel  tw.  Tourbillon,  6  Rob.,  (La.,)  500. 

«Weakly  vs.  BelJ,  9  Watt^,  273;  Story  on  Bills,  §  297;  1  Para.,  N.  &  B.,  497.  In 
Bank  XT.  S^  xs.  Lane,  3  Hawks.,  453,  the  notice  was  sent  to  the  Shiretown  to  the  in- 
dorser,  >vho  was  the  high  sherifT  then  in  attendance  at  court;  and  it  was  held  sufficieiit, 
although  neither  his  residence  nor  post-office  was  at  that  place. 

'Morton  vs.  Westcott,  8  Cush.,  425;  Cabot  Bank  vs,  Russell,  4  Gray,  167;  Bank  of 
Manchester  vn,  Slason.,  13  Vt.,  334;  Downer  vs.  Remer,21  Wend.,  10. 
*Montgomery  tk).  Bank  vs.  Marsh,  3  Selden,  481 , 
^Seneca  Co.  Bjink  vs.  Neass,  3  Comstock,  442;  5  Denio.,  329. 

•Exchange,  &c.,  vs.  Boyce,  3  R>b.,  (La.,)  307. 

'The  notice  should  \>e  sent  where  it  is  moE(t  likely  to  reach  the  party  as  said  in 
Couteau  vs.  Webster,  6  Mete,  1. 
"Runyon  vs,  Monntfort,  Busbee,  371;  Stewart  vs.  Eden,  2  Gaines,  121. 
*8heltoD  vs,  Brathwaite,  8  M.  <&  W.,  252;  Byles  on  Billi,  <(8lianiwood'8  ed^)  422. 
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would  be  insufficient  to  send  notice  there  without  instructions  to 

do  so.* 

§  43,  In  the  case  of  parties  residing  temporarily  in  a  certain  place 
—-members  of  Congress  or  of  the  Legislature  residing  at  their  re- 
spective capitals,  while  the  bodies  to  which  they  belong  are  in  ses- 
sion, tor  instance — it  is  sufficient  and  proper  that  notice  should  besent 
to  them  at  such  place  or  left  there  at  their  place  of  residence;*  but 
after  the  adjournment  of  the  session  the  rule  would  no  longer  apply, 
and  notice  should  be  sent  to  the  party's  permanent  place  of  resi- 
dence.' And  while  Congress  is  in  session  it  will  not  be  sufficient  to 
deposit  notice  for  the  member  in  the  post-office  of  the  Senate  or  House 
of  Representatives.* 

It  has  been  held  that  even  when  the  indorser  who  was  a  member 


>Waiker  w.  Stetson,  14  Ohio  State,  89. 

'Chouteau  n.  Welwter,  6  Mete.,  1;  Graham  vs.  SangRton,  I  Md.,  59;  Marr  os.  John- 
i>on,  9  Yerger,  1;  Contra  Walker  tw.  Tunstall,  3  Howard,  (MIfs.,)  259,  2  SmedcH  <& 
M.,  638. 

'Bayley's  Adm'r  os.  Chubb,  16  Qrat,  284.  In  this  case  it  was  held  that  where 
notioe  was  left  at  the  dwelling  house  of  a  member  of  Congrem  in  Wasliington,  after 
the  adjournment  of  Congress,  and  after  he  had  left  the  city,  and  it  appeared  that  he 
kepi  up  his  domicil  in  the  District  he  repre^nted,  and  it  was  his  habit  to  leave 
Washington  directly  after  Congrefn  adjourned,  it  was  insiiflicient.  Daniel  J.,  who  de> 
liTered  the  opinion  of  the  Court  distinguibhed  this  case  from  that  of  P.  Chouteau  vs. 
Daniel  AVebster,  6  Mete.  R.,  1,  in  which  a  notice  sent  to  Mr.  Webnter  while  he  was  a 
Senator,  and  tke Senate  wa$in  aessiony  was  held  sufficient;  po  he  said  ''in  the  case  of  Gra- 
ham vs.  Sangston,  1  Md.  R.,  59,  the  indorser  at  the  time  of  the  maturity  of  the  bill  was  a 
member  of  the  general  assembly  of  Maryland,  then  in  session,  and  boarded  at  a  hotel 
ia  Annapolis,  and  the  notary  gave  notice  by  leaving  the  notice  at  the  room  of  the  in- 
dorser in  the  hotel;  but  whether  the  indorser  was  in  Annapolis  on  the  day  that  the 
notice  was  given  did  not  appear;  nor  was  there  any  proof  in  respect  to  the  general 
domicil  of  the  indorser.    The  notice  was  held  sufficient.^' 

The  Judge  referred  also  to  Walker  w.  Tunstall  reported  in  3  Howard,  Mis.  R.,  259, 
and  in  2  Smedes  A  3Iarsh.  R.,  638,  as  opposed  to  Chouteau  os.  Webster,  and  the  result 
of  which  decision  is  that  ''notice  sent  to  a  member  of  Congress  who  has  no  known 
place  of  residence,  is  good  if  directed  to  Washington  whilst  Conj^ress  is  in  session, 
and  he  is  there  engaged  in  the  discharge  of  his  official  duties;  but  that  Huch  notice  is 
not  sufficient  if  he  has  a  known  place  of  residence,  except  upon  a  failure  of  the  notary 
to  ascertain  the  residence  after  having  used  due  diligence  to  ascertain  it." 

"And,"  he  added,  "It  seems  to  me  that  the  rule  declared  in  Chouteau  w.  Webster 
is  the  more  reasonable  one;  bnt  I  do  not  feel  disposed  to  extend  it  still  farther  than 
any  case  has  gone  yet,  and  make  it  embrace  a  notice  sent  to  a  member  of  Congress 
at  WsKhington  after  the  adjournment  of  Congress,  and  after  the  member  had  in  fact 
left  the  dty.  The  presumptions  which  uphold  the  notice  during  the  session  of  Con- 
gress seem  to  me  to  have  nothing  to  sustain  or  justify  them  after  that  body  has  ad- 
jouraed.  The  presumption  is  then  the  other  way." 
«Hm  «.  NorveU,  3  McLean  583. 
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of  Congress  was  known  to  be  in  Washington  notice  sent  to  his  resi- 
dence was  sufficient.^ 

§  44.  Where  there  are  two,'  or  three'  post-offices  at  which  the  in- 
dorser  is  in  the  habit  of  receiving  his  letters  notice  may  be  sent  to 
either;  and  where  he  lives  at  equi-distanee  from  two  post-offices  notice 
addressed  to  one  will  suffice  although  he  was  accustomed  to  receive 
his  letters  at  the  other;^  where  the  party  lives  in  the  United  States  it 
is  especially  important  in  sending  notices  by  mail  to  put  the  full  ad- 
dress, town  and  state,  as  there  are  many  cases  in  which  the  same  name 
is  applicable  to  towns  and  cities  in  different  states.  An  omission  to 
name  the  state  where  there  is  more  than  one  place  bearing  the  name 
of  the  town  would  be  fatal  if  the  notice  were  not  duly  received  at 
the  right  place.* 

§  45.  It  is  not  in  general  sufficient  to  address  the  notice  to  a  person 
at  a  large, town,  as  for  instance  to  "W.  Haynes,  Bristol,''*  without 
specifying  in  what  part  of  it  he  resides;  but  if  the  party  has  so  stated 
his  address  or  diref»tion  on  the  bill  or  note,  as  for  instance,  '*W, 
Moors,  Manchester,''^  or  T.  M.  Barron,  London,"  it  would  be  suffi* 
cient  to  follow  it.     At  least  a  jury  might  infer  due  notice.^ 

If  the  party  hold  himself  out  as  resident  in  a  certain  place  ho  is 
estopped  from  afterwards  denying  it,  and  notice*  sent  there  is  suffi- 
cient;^ but  if  a  party  about  to  absent  himself  informs  the  holder 
where  he  is  going  notice  should  be  sent  to  the  place  mentioned.^" 

If  no  one  be  foimd  at  the  party's  place  of  residence  a  notice  put  in 
the  key-hole  is  sufficient.'* 

§  46.  The  place  of  date  of  a  bill  is  not  conclusive  evidence  that 
the  drawer  resides  there,  and  is  therefore  an  unsafe  guide  to  the  party 
sending  notice;  much  less  can  it  be  relied  upon  as  indicating  the  place 
of  residence  of  an  indorser.  But  it  is  prima  facie  evidence  that  the 
drawer  resides  there,  and  unless  met  with  proof  to  the  contrary  notice 
sent  to  the  drawer  at  the  place  of  date  of  the  bill  would  be  sufficient. 
In  England  it  has  been  held  that  sending  notice  to  the  drawer  ad- 


'Marr  iw.  Johnston,  9  Yerger,  1. 

'Shelburne  Falls  National  Bank  iw.  Townsley,  102  Ma«.,  177;  Bank  of  LonUiana 
m.  Tournillon,  9  La.  Ann.,  132.  'Bank  U.  S.  t».  Carneal,  2  Petere,  543. 

♦Rand  w.  Reynolds,  2  Grat.,  171;  Follain  t».  Dupre,  11  Rob.,  (La.,)  454. 

ftBsckwith  ra.  Smith,  22  Maine,  125. 

•Walter  w.  Huynes,  Ryan  &  M.,  149.  'Mann  t».  Moon,  Ryan  &  M.,  249. 

^B  jrmeFter  vs.  Barron,  17  Q.  B.,  828;  see  also  Clarke  t«.  Sharpe,  3  M.  &  W.,  166. 
''L'iwislon  Falls  Bank  w.  Leonard,  43  Maine,  144. 
^Hodges  w.  Gait,  8  Pick.,  251.  "Stewart  r».  Eden,  2  Cainea.  121. 
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dressed  to  London  where  the  bill  was  dated  sufficed,  although  the 
residence  of  the  acceptor  was  stated  in  the  acceptance,  and  by  inquiry 
of  him  it  would  have  been  ascertained  that  the  drawer  resided  in 
Chelsea;  and  he  never  got  the  letter.^  But  in  the  United  States  a 
stricter  rule  has  lieen  generally  applied;  and  if  it  is  shown  that  the 
drawer  did  not  reside  at  the  place  of  date,  and  did  not  duly  receive 
the  notice,  he  will  be  discharged  unless  the  holder  proves  that  he  had 
been  unable  to  ascertain  his  place  of  residence  after  due  diligence  in 
inquiring  had  been  used.^  The  same  rule  >vould  a  fortiori  apply  to 
the  case  of  an  indorser. 

It  has  been  said  in  some  cases  that  the  place  of  date  is  also  prima 
facie  evidence  of  the  residenceof  the  indorser  of  a  bill  or  note;'  but  this 
is  straining  the  presumption  too  far/  It  is  but  slight,  at  best,  even 
in  the  case  of  the  drawer.*  But  coupled  with  other  circumstances  the 
date  of  the  bill  might  be  evidence  of  the  place  of  residence  of  the 
indorser.     They  should,  however,  be  strong  and  persuasive.^ 

§  47.  If  at  the  time  the  bill  or  note  is  drawn  or  indorsed  the  party 
resides  at  a  certain  place,  the  holder  may  presume  that  he  resides 

^Burmester  vs,  Barron,  17  Q.  B.,  828;  see  al8o  Clarke  t».  Sharpe  3  M.  &  W.  166: 
Thomaon  on  Biilft,  (Wilson's  ed.J  353. 

'Lowery  eg.  Scott,  24  Wend.,  358;  Barnwell  iw.  Mitchell,  3  Conn.,  101;  Fisher  vt 
Evans,  5  Binney,  541;  Foard  t».  Johnson,  2  Ala.,  565;  Pierce  vh.  Stratheni,  27  Penn. 
State,  249;  Hill  va,  Varrell,  3  Grcenleaf,  233;  Bobinson^m.  Hamilton,  4  Stew.  & 
P.,  91. 

"Sasscer  t».  Whitcly,  10  Maryland.,  98;  Moodie  vs.  Morrall,  3  Constitutional  R., 
(S.  C.,)  367.  ^Branch  Bank  vs.  Pierce,  3  Ala.,  321. 

^Lcwery  r<.  Scott,  24,  W^end.,  358.  In  thi.s  cajie  the  bill  was  dated  Michigan  City, 
Indiana,  but  the  drawer  resided  at  Waterford,  New  York.  Notice  was  sent  to  Michi- 
gan City,  Indiana,  and  it  not  appearing  that  inquiry  had  been  made  to  ascertain  the 
drawer's  residence  it  was  held  insufficient.     Bronson,  J.,  said: 

*'ln  the  case  of  an  indormr  it  clearly  would  not  be  sufficient  to  send  notice  to  the 
place  where  the  bill  is  dated,  without  showing  something  more.  But  it  is  said  that 
will  do  in  the  case  of  a  drawer.  Although  there  may  be  a  slight  presumption  that  the 
drawer  resides  at  the  place  where  the  bill  purports  to  have  been  made,  it  can  not 
be  very  strong,  for  it  is  matter  of  commoo  experience  that  men  draw  bills  when  ab- 
sent from  home,  on  business  or  for  plea-^ure,  and  date  them  at  the  place  where  they 
are  drawn.  As  the  plaintiffs  are  indorsees  and  not  orglnal  parties  to  the  bill,  it  is  not 
to  be  presumed  that  they  knew  where  the  drawer  resided.  But  I  think  they  were 
bound  to  make  some  inquiry  on  the  subject  at  the  place  where  payment  was  de- 
manded.'' 

*In  Wood  vs.  Corl,  4  Met.,  203,  the  note  was  dated  at  BuQklo  and  the  Notary  testi- 
fied that  it  was  rejiorted  that  the  indorser  lived  there.  Notice  to  indorser  sent  to  Buf- 
falo was  held  sufficient.  In  Page  vs.  Prentice,  5  B.  Monroe,  7,  the  bill  was  dated  at 
Louisville,  and  notice  sent  so  directed  to  the  indorser  was  held  sufficient,  it  appearing 
that  proceM  had  been  served  on  him  in  the  county  in  which  Louisville  is  located. 
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there  at  its  maturity,  and  send  notice  accordingly;^  and  the  presump- 
tion of  continued  residence  is  all  the  stronger  when  the  paper  was 
discounted  there  at  the  time  it  was  executed.' 

Evidence  op  Notice. 

§  48.  The  burden  of  proving  that  notice  was  given  in  due  time 
before  action  brought,  is  upon  the  plaintiflF.  He  must  show  distinctly 
that  it  was  given  on  the  proper  day;  and  it  will  be  insufficient  to 
show  that  it  was  given  on  one  of  two  days,  because  the  latter  would 
have  been  too  late.^ 

>Knott  V8,  Venable,  42  Ala.,  186.  'Ward  vs.  Perrin,  54  Barbour,  89. 

"Lawsen  vs.  Sherwood,  I  Stark.,  314,  (2  E.  C.  L.  R.)  In  Friend t».  Wilkinson  &  Hunt,0 
Grat.,  31,  two  bills  payable  in  Cincinnati  were  protested  for  non-payment,  on  Ist  Feb- 
ruary, 1850,  and  notice  was  due  to  the  Bank  of  Virginia,  at  Charleston,  Kanawh* 
county,  Va.,  which  had  transmitted  it  for  collection.  Judge  Allen,  who  rendered  the 
opinion  of  the  Court,  said :  "A  notice  of  protest  dated  at  Cincinnati  on  the  Ist  of  Feb- 
ruary, 1850,  was  sent  by  mail  to  the  Cashier  of  the  Bank  of  Va.,  at  Charleston,  Ka.  Cy., 
Va.,  and  was  received  on  the  night  of  the  7th  February,  enclosed  in  a  letter  pontmarked 
Cincinnati,  Ohio,  and  was  handed  to  Friend,  the  indorser,  on  the  next  day.  It  was 
further  proved  that  a  letter  would  arrive  at  Charleston  in  four  or  five  days  after  it 
was  mailed  in  Cincinnati,  if  it  came  by  the  direct  route.  If  sent  by  another  rotite, 
a  letter  might  be  ten  or  twelve  days  on  the  way;  or  that  it  might  be,  and  letters  some- 
times were,  delayed  at  Cliilicothe,  Ohio,  by  the  regulations  in  regard  to  the  departure 
<;f  tlie  mail  on  the  regular  route  from  Cincinnati.  Upon  this  proof  the  question 
arises  whether  Friend  had  due  notice  of  the  dishonor  of  the  bill.  The  Bank  of  Va , 
at  Charleston,  Kanawha,  is  to  be  treated  as  a  distinct  holder,  the  bill  having  been 
placed  there  for  presentment,  and  collection;  and  notice  was  given  by  it  in  due  time 
after  it  was  received  from  Cincinnati.  The  party  not  residing  in  or  near  the  city  of 
Cincinnati,  a  notice  sent  by  the  mail  of  the  next  day,  or  the  next  practicable  mail, 
would  be  sufficient.  And  the  burden  of  proving  a  reasonable  notice  is  on  the  plain- 
tiff. It  is,  where  notice  is  required,  a  condition  precedent  to  his  right  to  recover,  and 
he  must  show  a  strict  performance.  In  this  case  it  does  not  appear  whether  there  waft 
a  daily  mail  between  Cincinnati  and  Charleston  or  not,  nor  when  the  notice  was  put 
in  the  post-office  to  be  mailed.  It  is  dated  on  the  1st  and  was  received  on  the  night 
of  the  7th  of  February;  and  the  proof  is  that  a  letter  would  arrive  at  Charleston  in 
four  or  five  days  after  it  was  mailed  at  Cincinnati  if  it  came  by  the  direct  route.  The 
notice  therefore  mi^ht  have  been  placed  in  the  office,  and  mailed  on  the  morning  of 
the  4ih  and  have  arrived  after  night  on  the  7th,  according  to  this  evidence.  Being 
protested  en  the  1st,  it  should  have  been  placed  in  the  office  to  be  sent  by  the  mail  of 
the  next  day,  unless  that  was  Sunday,  and  if  s.',  by  the  mail  of  the  third  of  February 
if  there  was  such  mail,  or  if  not,  by  the  next  practicable  mail ;  and  it  was  incumbent 
on  the  plaintiff  below  to  show  the  time  it  was  so  placed  in  the  office  to  be  mailed* 
*  *  The  notice  may  have  been  put  in  the  office  to  be  mailed  on  the  2d,  and  not 
have  been  received  until  the  night  of  the  7th;  if  so  it  would  have  been  sufiicient; 
but  it  might  have  been  put  in  the  office  and  mailed  on  the  3d  or  4th  and  received  at 
the  same  time;  if  so,  it  was  too  late,  unless  that  was  the  first  mail  after  the  dishonor  of 
the  bill.  And  these  were  matters  which  the  plaintiff  was  bound  to  prove,  and  prob- 
ably could  have  done  so  by  an  examination  of  the  Notary." 
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A  post-mark  id  prima  facie,^  hat  not  conclusive,*  evidence  that  no- 
tice was  mailed  on  the  day  desiguated ;  and  when  one  pats  a  letter 
in  the  mail  on  the  day  that  it  ought  to  be  received  he  must  show  that 
it  was  posted  in  time  to  be  received  on  that  day.' 

§  49.  When  there  are  a  number  of  parties  entitled  to  notice  it  is 
sufficient  in  order  to  hold  any  one  of  them  bound,  to  show  that  notice 
reached  him  in  sich  a  time  as  it  would  occupy  for  the  intermediate 
^rties  to  transmit  it  to  him  in  due  course  of  the  mails,  allowing  each 
onehisday.*  Butthecourtscan  nottake  judicial  cognizance  of  the  course 
of  themailsand  that  must  be  shown  by  the  plaintiff.*  It  would  be  better 
for  him  also  to  show  that  he  gave  notice  in  due  season  to  his  imme- 
diate indorser.*  When  the  plaintiff  has  shown  that  notice  reached 
the  remote  party  within  the  time  which  would  regularly  be  consumed, 
it  will  be  for  him  to  show  a  defective  link  in  the  chain  of  notices,  if 
any  there  be. 

§  50.  When  the  mail  is  the  proper  channel  for  the  communication 
of  notice,  it  is  not  necessary  to  show  the  distinct  fact  that  the  partic- 
ular letter  containing  the  notice  was  put  in  the  mail  by  ocular  evi- 
dence thereof.     Proof  that  notice  was  put  with  letters  for  the  post- 
office  hy  one  clerk,  and  that  the  letters  of  that  day  were  deposited  by 
another  clerk,  would  be  sufScient.^     And  it  would  likewise   be  suffi- 
cient to  show  that  it  was  put  with  letters  customarily  made  up  in  the 
usual  course  of  business  for  the  post-man;  and  that  he  invariably 
carried  all  the  letters  found  upon  the  table.^      But  it  has  been  held 
that  proof  that  a  letter  was  put  on  the  table  with  others,  and  that  it 
was  the  regular  course  of  business  for  the  porter  to  take  them  to  the 
post-office,  would  not  be  sufficient — at  least  imless  it  were  proved 
that  the  porter  always  carried  the  letters  so  prepared,  which,  without 
any  distinct  remembrance  as  to  that  particular  one,  the  Court  in- 
timated would  be  satisfactory.^ 
Delivering  the  notice  to  the  assistant  post-master  in  an  adjoining 

'Early  m.  Preston,  1  Patton  &  Heath,  228;  Crawford  m.  Branch  Bank,  1  Ala.,  205. 

•Slocken  w.  ColJin,  7  M.  &  W.,  615;  9  C.  &  P.,  653,  (38  E.  C.  L.  R.) 

'Fowler  tw.  Hendon,  4  Tyrw.,  1002;  Byles  on  Billfl,  (Sharswood's  ed.,)  427. 

Vonesti.  Warden,  6  Watts  4&S.;  Etting  ra.  Schuylkill  Bank,  2  Penn.  State  B.,  355 
^n*  n.  Maxwell,  2  Camp.,  210. 

^Friend  t».  Wilkinson,  9  Grat.,  31;  Carter  vs.  Burley,  9  N.  H.,  558;  Early  w.  Prei^- 
•«>i  2  Pit  A  Heath,  228.  •!  Parsons  N.  &  B.,  518. 

'Commercial  Bank  vs.  Strong,  4  Camp.,  28  Vt,  316. 

•SkObeck  ».  Garbet,  7  Q.  B.,  8 16.  See  Brailsford  vs.  Williams,  15  Md.,  150;  FUck 
«•  Owen,  3  Gill  A  J.,  474;  Miller  vs.  Hackley,  6  Johns.,  375. 

^^Hbttington  vs.  Kemp,  4  Camp.,  193;  Byles  on  Bills,  (Shanwood's  eJ.)  420. 
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room  would  suffice^  that  being  the  usage  of  the  place;^  but  a  clerk's 
statement  that  notice  was  put  in^  he  not  remembering  whether  bj 
jiimself  or  another,  would  not.^ 

§  51.  When  the  facts  are  ascertained,  it  is  simply  a  question  of 
law,  for  the  Court  to  determine  whether  or  not  reasonable  diligence 
has  been  exercised,**  but  when  the  facts  are  disputed  it  is  a  question 
for  the  jury  upon  hypothetical  instructions  of  the  Court. 

When  due  diligence  has  been  exercised  and  notice  sent  according- 
ly, the  holder  is  not  obliged  to  give  any  further  notice,  although  he 
ailer wards  discovers  that  the  notice  was  sent  to  the  wrong  place. 
Such  is  the  doctrine  of  the  United  States  Supreme  Court.*  lu  New 
York  a  contrary  view  has  been  taken,  but  without  apparent  confi- 
dence,* and  it  would  be  more  reasonable  to  regard  tbe  holder  as  hav- 
ing complied  with  his  obligation  when  he  had  acted  with  due  dili- 
gence to  ascertain  the  indorser's  whereabouts. 

John  W.  Daniel. 

Lynchburg,  Virginia. 

^Mount  Vernon  Bank  m,  Holden,  2  R.  I.,  467. 

Ilawkes  rs,  Salter,  1  Moore  &  P.,  750. 

*Bank  of  Columbia  vs.  Lawrence,  1  Peters,  578;  Harris  vs.  Robinson,  4  Howard, 
336;  Walker  vs.  Stetson,  14  Ohio  State,  89,  Behlen  vs.  Lamb,  17  Conn.,  442;  Wheeler 
w.  Field,  6  Mete,  290;  Bank  of  Utica  w.  Bender,  21  Wend.,  643. 

<I^mbert  vs.  GhiseUn,  9  Howard,  552.  »Beale  w.  Parish,  20  N.  Y^  407. 
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Consideration!  of  Negotiable  Instruments. 

§  1.  By  consideration,  is  meant  a  benefit  or  gain  of  some  kind  to 
th(^  party  making  the  promise,  or  a  loss  or  injury  of  some  kind  to 
the  \wiy  to  whom  it  is  made.  By  the  common  law  a  promise  made 
without  consideration  was  invalid,  and  in  order  to  enforce  any  con^ 
tract  it  was  necessary  to  aver  and  j)rove  a  consideration. 

The  most  ancieut  exception  to  this  rule  was  made  in  reference  to 
promises  under  seal,  the  solemn  act  of  the  party  in  attaching  a  seal  to 
the  evidence  of  his  contract  being  regarded  as  importing  a  consider- 
ation and  estopping  him  from  denying  it.  The  necessities  of  trade 
soon  produced  another  relaxation  of  the  rule;  and  by  the  usage  and 
custom  of  merchants  bills  of  exchange  and  promissory  notes  came 
to  be  regarded  as  prima  facie  evidences  of  consideration ;  and  pecu- 
liar qualities  were  accorded  to  them  which  were  possessed  by  no 
other  securities  for  debt.  These  qualities,  so  far  as  they  relate  to  the 
consideration  of  such  instruments,  we  propose  now  to  discuss. 

§  2.  We  have  already  stated  that  a  bill  or  note,  by  its  very  char- 
acter as  such,  imports  to  have  been  executed  for  a  consideration  suf- 
ficient in  law;  and,  therefore,  when  suit  is  brought  upon  a  bill  or  note 
the  mere  production  of  the  paper  carries  with  it  an  averment  and 
frima  facie  proof  of  consideration.  And  it  is  unnecessary  for  the 
plaintiff  to  make  any  averment  or  produce  farther  proof  of  a  consid- 
eration. This  much  may  be  said  of  any  bill  or  note  whether  it  pos- 
sesses the  negotiable  quality  or  not — for  even  a  non-negotiable  bill  or 
note  imports  a  consideration,  and  so  far  as  the  immediate  parties  are 
concerned,  a  negotiable  bill  or  note  has  no  superiority  over  one  not 
negotiable.  In  either  case  the  defendant  may  show  that  there  was  in 
fact  no  consideration  for  the  engagement  into  which  he  entered;  and 
thus  rebut  the  prima  facie  evidence  which  the  instrument  itself 
gives  against  him.  It  is  only  when  the  negotiable  instrument  has 
passed  into  the  hands  of  a  third  party,  that  it  becomes  invested  with 
those  peculiar  qualities  which  give  it  value.  Then  the  prima  fade 
evidence  of  consideration  becomes  conclusive;  and  while  the  trans- 
feree of  the  non-negotiable  instrument  still  stands  on  no  better 
footing  than  bis  transferrer,  the  transferee  of  a  negotiable  instrument 
(provided  he  himself  acquires  it  before  its  maturity,  for  valuable  con- 
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sideration,  and  in  the  nsual  coarse  of  business,)  assumes  a  higher 
position.  Against  him  the  original  payors  are  precluded  from  making 
the  defenses  which  they  might  have  made  while  the  instrument 
lingered  in  the  hands  of  the  original  payees;  and  the  paper  passes 
current  from  hand  to  hand  in  commercial  transactions  without  occa- 
sion for  inquiry  to  be  made  as  to  the  original  consideration. 

But  while  a  negotiable  bill  or  note  imports  in  itself  a  consideration, 
yet  when  evidence  has  been  introduced  to  rebut  the  presumption 
which  it  raises,  the  burden  is  upon  the  plaintiff  to  satisfy  the  jury 
upon  all  the  evidence,  and  by  the  preponderance  of  evidence  that 
there  was  a  consideration;  and  the  mere  production  of  the  instru- 
ment does  not  shift  upon  the  defendant  the  burden  of  proving  that 
there  was  no  consideration.^ 

Between    What  Parties   the  Consideration  is  Open  to 

Inquiry. 

§  3.  The  same  rule  which  admits  inquiry  into  the  consideration  of 
negotiable  paper  between  the  original  payor  and  payee  extends  to 
admit  such  inquiry  in  any  suit  between  parties  between  whom  there 
is  a  privity.  That  is  to  say,  between  the  immediate  parties  to  any 
contract  evidenced  by  the  drawing,  accepting,  making  or  indorsing  a 
bill  or  note,  it  may  be  shown  that  there  was  no  consideration,  or  that 
the  consideration  has  failed,  or  a  set-off  may  be  pleaded ;  but  as  be- 
tween other  parties  remote  to  each  other,  none  of  these  defenses  are 
admissible.  It  becomes  important  then  to  determine  who  are  to  be 
regarded  as  the  immediate  parties,  or  parties  between  whom  there 
is  a  privity  to  a  negotiable  instrument,  and  who  are  remote.  Amongst 
the  former  may  be  classed:  1,  The  drawer  and  acceptor  of  a  bill,  or 
the  drawer  and  payee  of  a  bill  as  a  general  rule;  2,  The  maker  and 
payee  of  a  note;^  and,  3,  The  indorser  and  immediate  indorsee  of  a 
bill  or  note.^ 

But  the  want  of  consideration;  or  the  failure  thereof,  can  not  be 
pleaded  in  a  suit  brought:  1,  By  an  indorser  against  the  maker  of  a 
note;  2,  By  an  indorser  against  a  prior  but  not  his  immediate  in- 
dorser; nor,*  3,  By  the  payee  against  the  acceptor  of  a  bill,  as  a  gen- 


'Black  River  Savings  Bank  vs.  Edwards,  10  Gray,  387. 

'Paget  de  Bras  vs.  Forbes,  1  E^pinasse,  117;  Jeffries  vs.  Austin,  2  Stra.,  6'4. 

•Easton  vs.  Pratchett,  1  Cromp.  M.  &  R.,  798;  2  Oromp.  M.  &  R.,  542;  HoUiday  v«. 
Atkinson,  5  B.  C,  501;  Abbott  vs,  Hendricks,  1  Man.  &  G.,  791;  Klein  vs.  Key«s  17 
Mipso.,  326;  Barnet  t».  Offerraan,  7  Watts,  130;  Clement  vs.  Heppard,   15  Penn. 

ate,  111.  n  Pdwons  N.  &  B.,  176. 
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eral  rule.^  They  are  regarded  as  remote  parties  to  each  other^  and 
between  such  parties  two  distinct  considerations  must  be  iDquired 
into  in  order  to  perfect  a  defence  against  the  holder:  1,  The  consid- 
eration which  the  defendant  received  for  his  liability;  and,  2,  That 
which  the  plaintiff  gave  for  his  title.'  And  if  any  intermediate 
holder  gave  value  for  the  instrument,  that  intervening  consideration 
will  sustain  the  plaintiff's  title.^ 

Thus  in  Louisiana  where  Confederate  notes  have  been  held  an  il- 
legal consideration,  it  has  been  decided  that  the  purchaser  for  value 
of  a  negotiable  note  given  for  a  loan  of  Confederate  money,  could  re- 
cover against  the  maker  notwithstanding  the  fact  that  he  knew  the 
character  of  the  consideration,  he  himself  having  obtained  it  from  a 
bona  fide  holder  without  notice/ 

§  4.  Who  are  the  immediate  parties  to  a  bill  or  note  however  d«)e8 
not  always  appear  on  its  face.  The  name  of  the  payee  is  often  left 
blank,  or  there  is  an  indorsement  in  blank  upon  the  instrument,  and 
in  such  cases  when  the  blank  is  filled  up  with  the  holder's  name  he 
would  appear  to  be  the  original  payee  or  indorsee.*  In  such  cases 
the  hulder  may  show  that  his  ostensible  is  not  his  real  relation  to  the 
paper;  and  the  want  or  failure  of  consideration  can  not  be  pleaded 
against  him  if  he  show  that  it  has  passed  through  intermediate  hands 
and  that  he  is  not  the  immediate  promisee  of  the  party  attempting 
the  defense.* 

Thus,  if  Anderson  for  a  good  consideration  moving  from  Brovm  to 

^Hofiman  &  Co.  is.  Bank  of  Milwaukee,  12  Wallace,  181.  In  this  case  a  consignor 
who  had  been  in  the  habit  of  drawing  bills  of  exchange  on  his  consignee  with  bills 
of  lading  attached  to  the  drafts  drawn,  drew  bilis  on  him  with  forged  bills  of  lading 
attached  to  the  drafts,  and  had  the  drafts  with  the  forged  bills  of  lading  so  attached 
discounted  in  the  ordinary  course  of  business  by  a  bank  ignorant  of  the  fraud,  and 
the  consignee  not  knowing  of  the  forgery,  paid  the  drafts,  it  was  held  that  there  wan 
no  recourse  by  the  consignee  against  the  bank.  See  the  opinion  of  the  Court,  p.  190. 
^Hoffman  &  Co.  t».  Bank  of  Milwaukee,  12  Wallace,  181;  Craig  t».  Sibbett,  15  Penn., 
240;  U.  8.  Bank  of  Metropolis,  15  Peters,  393;  Swift  vs,  Tyson,  16  Peters,  1;  Robin- 
eon  9.  Reynolds,  2  Q.  B.,  196,  (42  K.  C.  L.  R.);  Thiederaann  vs.  Goldsmith,  1  DeGex 
F  &  J..  4;  Hunter  tw.  Wilson,  19  L.  J.  Exch.,  8;  4  Exch.,  489, 8.  0. 

'B^leson  Bills,  (Shar^wood's  ed.)  236;  1  Parsons  N.  &  B,  192;  Hunter  i».  Wilson, 
4  Exch.,  489;  Boyd  i«.  McCann,  10  Md.,  118;  Howell  iw.  Crane,  12  La.  An.,  126;  Wat- 
son  vi.  Flanagan,  14  Texas,  354;  Bosooe  on  Bills,  111;  Kyd  on  Bills,  277;  Story 
00  Bills,  §183;  Johnson  on  Bills,  80;  see  chapter  on  rights  of  honafi  de  holder  or 
purchaser.  ^Cotten  vs.  Sterling,  20  La.  An  ,  282. 

'Brummel  V8.  Enders,  18  Grat.,  873;  Hoffman  vs.  Bank  of  Milwaukee,  12  Wallace, 

193. 
*MuDroe  vs.  Bcrdier,  8  C.  B.,  862;  Arbonin  vs.  Anderson,  1  Q.  B.,  498;  Glasscock  rt. 

Band,  14  Mirao.,  550;  Horn  vs.  Fuller,  6  N.  H.,  511. 
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hira  should  procure  Charles  to  make  his  note  in  favor  of  Brown,  it 
would  seem  that  it  would  be  no  answer  in  an  action  by  Brown  against 
CharleH  that  the  latter  received  no  consideration  from  Anderson.' 
But  if  it  were  shown  that  there  was  no  consideration  between  Ander- 
son the  creditor,  and  Charles  the  maker,  or  that  such  consideration 
had  failed;  it  would  then  be  necessary  for  the  payee  Brown,  to  show 
a  consideration  moving  from  him  to  Anderson.' 

And  if  the  consideration  between  the  party  requesting  the  execu- 
tion of  the  note,  and  the  maker,  were  illegal,  the  note  would  not  be 
valid,  notwithstanding  the  consideration  between  such  party  and  the 
payee  were  good, — if  the  payee  knew  the  consideration  moving  the 
maker  were  illegal.  To  hold  otherwise  would  furnish  an  easy  sub- 
terfuge to  escape  the  consequences  of  illegal  dealings.  Thus,  where 
A.  was  indebted  to  B.  for  intoxicating  liquors  sold  in  violation  of 
law,  and  B.  was  indebted  to  C.  for  a  legal  consideration,  and  A.  at 
B.'s  request  executed  a  note  with  mortgage  to  C,  who  knew  the  ille- 
gality of  the  debt  to  B.,  it  was  held  that  such  note  and  mortgage 
were  invalid.* 

So  if  A.  for  a  good  consideration  moving  from  B.  to  him,  author- 
izes him  to  draw  a  bill  on  C.  to  a  certain  amount  on  his  (A.'s)  aecount, 
and  B.  draws  accordingly  and  C.  accepts,  C.  will  be  absolutely  bound 
to  B.,  the  drawer,  as  to  any  subsequent  bona  fide  holder  for  value.* 

^Ibid. 

'Aldrich  vs.  Slockwell,  9  Allen,  45.  The  defendant  ofTered  to  show  tliat  the  note 
was  for  a  water  wheel  sold  by  Thompson  to  him  with  warranty,  which  had  failed, the 
wheel  being  worthless;  and  had  been  made  payable  to  plaintiff  at  Thompson's  request. 
The  Court  below  ruled  that  these  facts  constituted  no  defense,  but  the  Supreme  Court 
held  otherwise;  and  Gray,  J.,  said:  "If  such  were  the  facts  the  defendant  was  en- 
titled to  treat  the  sale  as  a  nullity;  and  the  proof  of  entire  failure  of  consideration 
would  have  rebutted  the  presumption  of  consideration  arising  from  the  admission  of 
the  making  of  the  note,  and  would  have  established  a  complete  defense  as  between 
the  original  parties  to  the  note.  One  consideration  of  the  note  having  been  proved 
there  could  be  no  presumption,  in  the  absence  of  evidence,  that  there  was  any  other! 
and  the  defendant  was  not  therefore  obliged  to  prove  that  there  was  no  other  consid- 
eration for  the  note.  If  there  was  any  other  consideration,  it  was  for  the  plaintiff  to 
show  it.  As  the  case  stood  the  plaintiff  might  have  held  the  note  in  trust,  or  as  agent 
for  Thompson.  The  presiding  judge,  by  ruling  that  the  factfl  offered  to  be  proved  by 
the  defendant  would  constitute  no  defense,  left  nothing  upon  which  he  could  go  to  the 
jury.  The  verdict  to  which  he  submitted  under  this  ruling  must  therefore  be  set 
aside.  Upon  a  new  trial,  it  will  be  open  to  the  plaintiff  to  Hhow,  if  he  can,  that  the 
consideration  which  failed  was  not  the  only  consideration  for  the  note;  but  there  was 
another  valuable  consideration  for  it  moving  from  the  plaintiff  to  Thompson.'' 

'Baker  t%.  Collins,  9  Allen,  253. 

^Fillans  w.  Van  Mierop,  3  Burr,  1663;  1  Parsons  N.  &  B.,  183. 
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But  the  consideration  of  the  acceptance  failing,  \ve  should  think  the 
consideration  for  the  authority  from  A,  to  B.  would  have  to  be  proven.' 

But  if  the  original  consideration  were  tainted  with  fmud  or  ille- 
gality, or  has  failed  in  whole  or  in  part,  and  the  bill  or  note  has 
passed  into  the  hands  of  a  bona  fide  holder  for  value  without  notice, 
vet  if  it  be  returned  for  a  valuable  consideration  to  the  payee  who  is 
a  privy  to  the  original  consideration,  he  could  stand  upon  no  better 
footing  than  if  the  instrument  had  remained  in  his  hands.' 

§  5.  That  the  bill  or  note  has  been  lost  or  stolen;'  or  was  executed 
under  duress;*  or  under  fraudulent  misrepresentations/  or  for  fraud- 
ulent consideration,^  or  for  illegal  consideration,^  or  has  been  fraud- 
ulently obtained  from  an  intermediate  holder,*  or  been  in  any  way 
the  subject  of  fraud  or  felony,'  is  a  good  defense  as  between  the  parties 
privy  to  it.  And  the  same  defense  which  the  defendant  might  make, 
to  an  action  by  an  indorsee  of  the  note  given  by  him — and  the  sanie 
requirement  of  proof,  may  be  made  by  him  in  an  action  on  a  renewal 
of  a  former  note,  both  notes  being  regarded  as  given  upon  the  same 
consideration. 

C!0NSIDERATI0N  OF  BiLLS  PURCHASED  FOR  REMISSION  OF  MONEY. 

§  6.  The  writers  upon  foreign  bills  contemplate  four  parties  to  the 
transaction.  1,  The  giver  of  value  or  purchaser  of  the  bill,  which 
is  drawn  for  remittance — such  purchaser  desiring  the  draft  for  money 
on  a  foreign  place,  being  called  the  Remitter.  2,  The  drawer  of  the 
bill.  3,  The  drawer  abroad,  and  4,  The  payee.  The  ordinary 
course  of  dealing  with  reference  to  such  foreign  bills  begins  by  the 
sale  of  the  bill  by  the  drawer  to  some  person  other  than  the  payee; 
and  it  does  not  contemplate,  therefore,  that  the  consideration  for  the 
bill  should  necessarily  move  from  the  payee  to  the  drawer,  or  that  no 
person  but  the  drawer  should  have  a  right  to  confer  a  title  to  the 
bill  upon  the*''  payee.     In  such  case  there  would  be  no  privity  be- 

'Aldrich  la.  Stockwell,  9  Allen,  45.  "Sawyer  tw.  Wisevell,  9  Allen,  42. 

*Mills  w.  Barber,  supm.  *Clark  m.  Peace,  41  N.  H. 

•Vatlin  w.  Lane,  6  Grat.,  246;  Ilutehinson  i«.  Bogg,  28  Penn.  St.,  294. 

•Morton  w,  R<^r<,  12  Wend.,  484.    See  rights  of  bona  fide  holder. 

'Edmunds  to.  Groves,  2  M.  &  W.,  642;  Bingham  vs.  Stanley,  2  Q.  B.,  117;  Holden 
w.  Coflgrove,  12  Gray,  216.  *1  Parsons  N.  &  B.,  188. 

MIolden  ts.  Cosgrove,  12  Gray,  216;  Western  Bank  vs.  Mills,  7  Cash.,  646. 

"Monroe  w.  Bordier,  8  C.  B.,  862,  (66  E.  C.  &  L.  R.)  In  this  case  it  was  held:  (See 
1  PfcrsonQ,N.  A  B.,  noteX.,  page  181  to  middle  of  11th  line  same  note,  and  page  182.) 
In  Kyd  on  Bills  it  is  said  the  parties  to  Bills  of  Exchange  are  generally  four,  two  at 
the  place  where  the  bill  is  drawn,  and  two  at  the  place  of  payment;  as  where  A.,  a 
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tween  the  drawer  and  payee,  and  the  former  could  not  plead  against 
the  latter  for  the  want  or  failure  of  consideration. 

If  the  bill  be  delivered  by  the  drawer  to  the  remitter  upon  a 
promise  to  pay  the  price  next  day  and  the  remitter  without  pay- 
ing, transmit  the  bill  to  the  payee,  the  drawer  might  plead  no  con- 
sideration to  the  suit  of  the  latter  provided  the  remitter  were  his 
agentJ  But  if  the  remitter  purchase  the  bill  on  credit  for  himself, 
and  sell  it  in  good  faith  to  the  payee,  the  drawer  could  not  resist  the 
payee's  suit  for  want  of  consideration,  if  the  remitter  failed  to  pay 
the  purchase  money.'  Thus,  if  Duncan,  Sherman  &  Co.>  of  New 
York,  being  indebted  to  Gilliott  &  Sons,  of  I^ondon,  procures  Fish 
&  Hatch,  New  York,  to  draw  a  bill  on  London  in  favor  of  Gilliott 
&  Sons,  and  remit  it  to  the  latter  in  payment  of  the  debt,  the  liability 
of  Fish  &  Hatch  to  Gilliott  &  Sons,  will  be  absolute,  whether  any 
cohsideraticn  for  the  drawing  of  the  bill  has  been  paid  by  Duncan, 
Sherman  &  Co.,  or  not.  But  if  Duncan,  Sherman  &  Co.,  were  agents 
of  Gilliott  &  Sons  in  purchasing  the  bill,  there  would  then  be  a  priv- 
ity between  Gilliott  &  Sons,  and  Fish  &  Hatch,  and  want  of  con- 
sideration could  be  pleaded. 

Proof    of    Consideration    When    Bill    or    Note    is    in 

Hands  of  Third  Parties. 

§  7.  When  the  bill  or  note  has  passed  into  the  hands  of  a  third 
party,  we  have  already  seen  that  the  defendant,  if  he  be  not  the  im- 

mercfaant  at  AmRterdam,  owes  money  to  B.,  a  merchant  in  London,  instead  of  send- 
ing the  money  in  specie  to  B.,  he  applies  to  C,  another  merchant  at  Amsterdam,  to 
whom  D.,  a  fourth  person  residing  in  London,  is  indebted  tu  an  equal  amount  A. 
pays  to  C.  the  money  in  question,  and  receives  from  him  a  bill  directed  to  D.  to  pay 
the  amount  to  B.,  or  to  any  one  appointed  by  him,  who  sends  it  to  his  correspon- 
dent B.,  with  an  order  that  the  money  be  paid  to  him  by  D.— Kyd  on  Bills,  3, 

'Puget  de  Bras  ts.  Forbes,  1  Esp.,  117.  The  plaintiff  resided  in  Holland  and  hav- 
ing money  in  England  employed  Agassiz,  Rengement  &  Co.,  as  his  agents  to  sell  it 
out,  and  to  remit  it  to  him  in  bills  on  Holland.  The  agents  bought  of  the  defendants 
bills  on  Holland  in  favor  of  the  Plaintiff;  and  it  was  proved  to  be  the  custom  of 
London,  for  persons  in  the  habit  of  remitting  foreign  bills,  to  give  the  bills  on  one 
day,  but  not  to  receive  the  money  for  them  until  the  next  post-day.  The  bilb  were 
bought  on  February  17th  and  the  next  post -day  was  Tuesday,  February  2l8t.  Od 
Monday  the  20th  Aga^siz,  Rengement  &  Co.  stopped  payment,  so  that  the  defendants, 
in  fact,  never  received  any  value  for  the  bills  which  they  had  so  drawn  on  Holland  in 
favor  of  the  plaintiff;  and  they  having  ordered  their  correspondent  abroad  not  to  pay 
the  bills,  an  action  was  brought  against  them  by  the  plaintiffs,  as  drawers.  It  was  held 
that  they  were  not  bound. 

miunroe  vs.  Bordier,  8  C.  B.,  872,  (65  E.  C.  L.  R.;)  2  Rob.  Prac.,  (New  ed.,)  145. 
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mediate  indorscr  of  the  indorsee  has  a  double  burden  imposed  upon 
him.  He  must  show  in  such  cases  not  only  the  want  or  failure  of 
the  original  consideration^  but  he  must  go  farther  and  show  want  or 
failure  of  the  consideration  between  the  plaintiff  and  his  immediate 
indorser.  It  is  important  to  observe,  however,  that  the  rules  of  evi- 
dence conform  themselves  in  some  respects,  to  suit  the  circumstances 
under  which  the  parties  are  presumed  to  be  placed ;  and  there  are  two 
leading  principles  which  are  well  settled. 

The  first  is  that  proof  of  a  total  want  of  consideration,  as  that  the 
bill  or  note  was  executed  for  accommodation,  or  was  intended  as  a 
giftj  or  was  given  for  a  balance  erroneously  supposed  to  be  due,  will 
not  shift  upon  the  plaintiff  that  he  acquired  it  upon  a  sufficient  con- 
sideration,^ and  subsequent  failure  of  consideration  stands  on  the  same 
footing.'  Respecting  accommodation  bills,  it  was  said  by  the  Court 
of  Exchequer,  Lord  Abinger  delivering  the  opinion:*  "If  a  man  comes 
into  Court  without  any  suspicion  of  fraud,  but  only  as  the  holder  of 
an  accommodation  bill,  it  may  fairly  be  presumed  that  he  is  a  holder 
for  value.  The  proof  of  its  being  an  accommodation  bill  is  no  evi- 
dence of  the  want  of  consideration  in  the  holder.  If  the  defendant 
says  I  lent  my  name  to  the  drawer  for  the  purpose  of  his  raising 
money  upon  the  bill,  the  probability  is  that  money  was  obtained  upon 
the  bill.  Unless,  therefore,  the  bill  be  connected  with  some  fraud, 
and  a  suspicion  of  a  fraud  be  raised  from  it's  being  shown  that  some- 
thing has  been  done  with  it  of  an  illegal  nature,  as  that  it  has  been 
clandestinely  taken  away  or  has  been  lost  or  stolen,  in  which  case  the 
holder  must  show  that  he  gave  value  for  it:  The  omis  probandi  is  cast 
upon  the  defendant." 

§  8.  But  if  the  defendant  show  that  there  was  fraud  or  illegality 
in  the  origin  of  the  bill  or  note,  a  new  coloring  is  imparted  to  the 
transaction.  The  plaintiff,  if  he  has  become  innocently  the  holder  of 
the  paper,  is  not  permitted  to  suffer;  but  as  the  knowledge  of  the 
manuer  in  which  it  came  into  his  hands  must  rest  in  his  bosom  and 
the  means  of  showing  it  must  be  much  easier  to  him  than  to  the  de- 

*8ee  chapter  on  Rights  of  a  bona  fide  holder.  This  rule  waA  firRt  laid  down  by 
Piarke  J.,  in  Heath  ts.  Sansom,  2  B.  &  Ad.,  291,  dissenting  from  the  opinion  of  the 
Court;  but  it  in  now  well  settled  in  England  as  well  as  in  the  United  States. — "Whitaker 
«.  Edmund*,  1  Moody  &  R.,  366;  Mills  t».  Barker,  1  M.  &  W^  425;  Percival  va. 
TramptoD,  2  Cromp.  M.  &  R.,  180;  Ellicott  vs.  Martin,  6  Md.,  509;  Ross  w.  Bedell 
5  Daer.,  462. 

'Wikon  n.  Laxier,  11  Grat.,  477;  Knight  vs.  Pagh,  4  Watts  &  S.,  445. 

'Mills  n.  Barber,  1  M.  &  W.,  425. 
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fendant,  he  is  required  to  give  proof  that  he  became  possessed  of  it 
for  a  sufficient  consideration.^ 

If  he  is  innocent,  the  burden  must  generally  be  a  light  one;  and 
if  guilty  it  is  but  a  proper  shield  to  one  who  would  be  but  for  ils 
protection,  his  victim. 

§  9.  It  was  formcrjy  considered  necessary  in  order  to  enable  the 
defendant  to  pot  the  plaintiff  on  proof  of  consideration,  that  the  de- 
fendant should  have  given  the  plaintiff  notice  to  prove  considera- 
tion,** but  it  is  well  settled  now  that  no  siich  notice  is  necessary,  and 
it  is  seldom  given.^  It  was,  also,  formerly  held  that  where  the  con- 
sideration given  by  the  plaintiff  was  disputed  and  a  notice  to  that 
effect  had  been  given,  the  plaintiff  must  go  into  his  whole  case  io 
the  first  instance,  and  could  not  reserve  proof  of  consideration  as  an 
answer  to  the  defendant.*  But  now  the  plaintiff  is  only  required  to 
give  affirmative  proof  of  consideration  after  the  defendant  has  given 
evidence  tending  to  rebut  the  prima  facie  case  which  the  production 
of  the  instrument  makes  out. 

What  are  Sufffcient  Considerations. 

§  10.  When  it  has  been  determined  that  the  relations  of  the  parties 
are  such  as  to  admit  an  inquiry  into  the  consideration,  it  becomes 
then,  important  to  ascertain  what  is  such  a  consideration  as  will  sup- 
port an  action  upon  a  negotiable  instrument.  A  valuable  consider- 
ation is  necessary  to  support  any  contract,  and  the  rule  makes  no  ex- 
ceptions as  to  the  character  of  the  consideration  respecting  negotiable 
instruments,  when  the  consideration  is  open  to  inquiry.  Therefore  a 
consideration  founded  on  mere  love  and  affection,  or  gratitude,  is  not 
sufficient  to  sustain  a  suit  on  a  bill  or  note;  as  for  instance,  when  a 
bill  or  note  is  accepted  or  made  by  a  parent  in  favor  of  a  child  or 
vice  versa,  it  could  not  be  enforced  between  the  original  parties,  the 


»Vathin  tw.  Lane,  3  Grat.,  246.  In  Harvey  vs.  Towers,  6  Exch.,  656,  Pollock,  C.  R, 
eoid:  "It  i»  now  well  settled  that  if  a  bill  be  founded  in  illegality  or  fraud,  or  has 
been  the  subject  of  felony  or  fraud,  upon  that  being  proved,  the  holder  is  compelled 
to  show  thai  he  gave  value  for  it."  Smith  tw.  Braine,  16  Q.  B.,  244,  overruling 
Brown  w.  Phillpot,  2  Moody  &  R.,  285;  Bailey  w.  Bidwell,  13  M.  &  W.,  73. 

'Paterson  vs.  Hardacre,  4  Taunt.,  Ill;  Byles  on  Bills,  (Sharswood's  ed.,)  321, 
note  A. 

•Mann  w.  Lent,  1  M.  &  M.,  240, 10  B.  &  C,  877,  (21  E.  C.  L.  R.;)  Bailey  w.  Bid- 
well,  13M.  &  W.,75. 

♦Delauney  w.  Mitchell,  1  Stark.,  439,  (2  E.  C.  L,  B.) 
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engagement  beiug  gratuitous  upon  what  is  called  a  goody  in  contra- 
distinction to  a  valuable  consideration.^ 

And  if  a  note  is  executed  and  delivered  with  the  intention  of  pre- 
senting it  as  a  gifl,  and  is  aflerwards  taken  up,  and  a  new  note  given 
in  its  stead  the  renewed  note  is  without  valuable  consideration.'  And 
of  course  a  note  given  by  a  parent  to  his  child  during  his  lifc-tiinc 
could  not  be  enforced  after  his  death  against  his  estate.^ 

§  11.  A  gift  of  a  negotiable  instrument  of  a  third  party  is  not 
such  a  negotiation  of  it  in  the  usual  course  of  business^  as  to  give  the 
donee  the  full  protection  which  is  extended  a  bona  fide  holder  for 
value.  And  if  the  donee  afterwards  transfer  it  for  less  than  its  value, 
or  for  a  wholly  inadequate  consideration,  his  indorsee  can  recover  from  a 
prior  party  having  a  defense  against  the  donor  only  what  he  himself 
paid  for  it.^  But  as  to  all  prior  parties  having  no  defense  against 
the  donor  the  donee  can  himself  recover  the  whole  amount/  and  a 
fortiori,  an  indorsee  who  has  paid  only  a  partial  consideration  may  re- 
cover the  whole  amount  against  all  prior  parties  who  have  no  defense 
against  his  immediate  indorser.^. 

A  Mere  Moral  Obligation  not  Sufficient. 

§  12.  A  mere  moral  obligation  although  coupled  with  an  express 
promitfCy  will  not  constitute  a  valuable  consideration,  and  it  is  only 
where  there  is  a  precedent  duty  which  would  create  a  sufficient  legal 
or  equitable  right  if  there  had  been  an  express  promise  at  the  time — 
or  where  there  is  a  precedent  consideration,  that  an  express  promise 
will  create  or  revive  a  cause  of  action. 

Thus,  a  promissory  note  made  aft^r  full  age  for  necessaries  furnish- 

'Parker  t«.  Carter,  4  Munf.,  273;  Hill  t«.  Buck  minster,  5  Pick.,  391;  overruli.ig 
Boweni  n.  Hard,  10  Mass.,  427^  Fitik  vs.  Cox,  18  Johns.,  ]4d;  Pearson  ra.  Pearaon 
7  Johns  26;  Pennington  w.  Giitings,  2  GiU.  &  J.,  208;  Smith  w.  Kittridge,  21  Vt. 
23S;  HoUiday  i«.  Atkinson,  5  B.  &  C,  601;  Easton  m.  Prnchett,  1  Cromp.  M.  &  R. 
798;  2  Cromp,,  M.  &  R.,  542;  Story  on  Bills,  (Bennett's  ed.,)  181;  I  Parsons  N.  &  B., 
178;  Chilty  on  Bills,  (13th  Am,  ed.,)  89. 

H>>pp  V9.  Sawyer,  6  N.  H.,  336;  Hill  to.  Buckminster,  5  Pick.,  391. 

•Phelps  «.  Phelps,  28  Barbour,  121. 

'Bjles  on  Bills,  (Sharswood's  ed.,)  227;  Nash  vt.  Brown,  Chitty  on  Bills,  (13  Am. 
ed.,)  89;  *  rowa  rs.  Matt,  7  Johns.,  .H61;  Ho  emin  vs.  Hobsan,  8  Humph.,  127 
Bethane  ts.  McCrary,  8  Geoi^a,  11-1;  Chicopee  Bank  vs.  Chapin,  8  Met.,  40;  Youngs 
vp.  Lee,  18  Barbour,  187. 

^Milnes  n.  Dawson,  5  Exch.,  948. 

•Mwre  Bi.  Cjindell^  11  MisiO  ,  6U;  Turnsr  w.  Brown,  3  Smsies  <&  M.,  426;  Far- 
Wl  w.  Slurlevant,  28  Vt.,  513;  Reid  ».  Furnival,  5  C.  &  P.  499. 

VOU   II. — NO.  I. — 6. 
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ed  to  the  proraiser  (hiring  infancy;*  or  a  note  executed  for  the  pay- 
ment of  a  debt  discharged  in  bankruptcy,  or  barred  by  the  $>tatute  of 
limitations;^  or  voluntarily  released/  or  for  the  reimbursement  of  a 
]H?r8on  who  has  voluntarily  piid  a  debt  of  the  promiscr/  would  be 
valid,  as  upon  any  other  valuable  consideration.  And  in  any  case 
where  the  contract  was  merely  voidable,  but  otherNvise  founded  on  a 
valuable  consideration,  a  bill  or  note  given  to  discharge  it  will  be 
valid — but  otherwise  if  the  contract  were  void.* 

But  it  has  been  held  in  England  by  the  Court  of  Exchequer,  that 
a  bill  giveu  since  the  repeal  of  the  usury  laws  to  pay  a  debt  with 
usurious  interest,  contracted  during  the  existence  of  the  usury  laws, 
was  binding.^  And  a  note  given  by  the  ]»urehaser  of  an  estate  to 
the  vendor  for  the  purchase  money,  is  made  on  sufficient  considera- 
tion though  the  C(mtract  be  void  by  the  statute  of  frauds/  The  in- 
dorsement of  a  note  of  a  bankrupt  by  the  payee  gives  it  no  effect  an 
to  the  bankrupt;  and  it  has  been  held  that  a  new  promise  by  the 
bankrupt  after  his  discharge  in  bankruptcy,  and  after  the  indorse- 
ment, does  not  revive  his  liability;*  but  it  has  been  held  in  Massa- 
chusetts that  a  promise  by  the  maker  of  a  note  after  his  discharge  in 
bankruptcy  to  pay  it  is  a  contract  to  pay  it  according  to  its  tenor,* 
ana  we  can  not  see  that  there  is  any  just  reason  to  the  contrary.  If 
the  bankrupt  could  bind  himself  by  a  renewal,  why  insist  on  that 
form  of  obligation  when  the  same  result  is  attainable  by  his  recogni- 
tion of  his  old  one.  It  is  in  effect,  a  renewal  of  its  vitality  without 
tiie  circumvention  of  respeciing  the  execution. 

§  13.  Not  only  will  money  paid,  or  advances  made,  or  credit  given 
•or  work  and  labor  done,  constitute  a  sufficient  consideration  for  a  bill 
•or  note-  but  receiving  a  bill  or  note  as  security  for  a  debtor  forbear- 
ance to  sue  upon  a  present  claim  or  debt,  or  becoming  a  surety,  or 


Mlawkes  t».  Saunders,  Cowp.  R.,  289;  Eastwood  vs.  Kenyon,  11  Ad.  &  El.,  438, 
(69  E.  C.  L.  R.;)  ChiMy  on  BiUk,  (13  Am.  ed.,)  87. 

-Eistwood  w.  Kenyon,  11  Ad.  &  El.,  438,  (39  E.  0.  L.  R.;)  Trueman  w.  Feulon, 
Cowp.,  544. 

^StnflTnnl  t».  Bacon,  25  Wend.,  384;  Valentine  vs.  Foster,  1  Metcalf,  520;  Snevely 
n.  RcjkI,  9  WatU,  396. 

♦H;iye»»  M.  Warren,  2  Sir.,  933;  Slokes  w.  T^wib,  1  Term.  R.,  20. 

*Ei8twood  vs.  Kenyon,  11  Ad.  A  El.,  438;   (:{9  E.  C.  L.  R.;)  Littlefield  vs.  Slice,  2 
Bam  &  Adol.,  811. 
•Flight  vs.  Reed,  22  L.  J.  Exch.,  265;  1  H.  &  C,  708,  (S.  C.) 
•Jones  vs.  Jones,  6  M.  &  W.,  84. 

«WaIbridge  vs.  Harron,  16  Vt^  448;  While  vs.  Wardwell,  31  Maine,  658. 
•Way  w.  8i  erry.  6  Cushing,  238. 
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doing  any  other  net  at  tlie  request  of  the  drawer,  indorser,  or  acceptor, 
will  be  eqiiallj  sufficient  to  enforce  his  engagement.*     Bankers  re- 
ceiving  the  bills   or   notes   of  their  customers    for  collection   arc 
considered  holders  for  sufficient  consideration  not  only  to  the  extent 
of  advances  already  made  by  them  either  sjjecifically  or  upon  ac- 
county  but  also  for  future  responsibilities  incurred   upon  the  faith  of 
them.'     The  balances   u|xjii  an   account  are  a  shifting  consideration 
for  Viills  and  notes  deposited  as  socuiity  with  the  banker.'     Thus, 
where  one  bank  which  we  mav  call  A.  sent  an  accommodation   bill 
accepted  by  C,  to  another  bank  which  we  may  call  B.,  to  secure  an  in- 
debtedness upon  account;  and  when   the   bill  became  due  the  latter 
bank  had  become  indebted  to  the  former,  but  the  bill  was  not  with- 
drawn, and  subsequently  the  indebtedness  shifted  back,  and  the  orig- 
inal debtor,  bank  A.,  became  bankrupt  owing  the  correspondent  B.,  a 
sum  upon  account,  it  wus  held  that  the  latter  could  recover  against  C. 
upon  the  accommodation  bill  acce})ted  by  him.^ 

Pre-existing   Debt. 

§  14.  There  is  no  doubt  that  a  pre-existing  debt  ot  the  drawer, 
maker  or  acceptor,  is  a  valid  consideration  for  his  drawing  or  accept- 
ing a  bill  or  executing  a  note,  and  indeed  is  as  frequently  the  consid- 
eration of  negotiable  paper  as  a  debt  contracted  at  the  time.^     And 
it  is  equally  as  valid  and  sufficient  consideration  for  the  indotsement 
and  transfer  to  the  creditor  of  the  bill  or  note  of  a  third  party  which 
is  in  his  hands.     And  the  best  considered  as  well  as  the  most  numer- 
ous authorities,  regard  the  creilitor  who  receives  the  bill  or  note  of  a 
third  party  from  his  debtor  either  in  payment  of,^  or  as  collateral  se^ 
curity  for,  his  debt,  as  entitled  to  the  full   protection  of  a  bona  fide 
holder  for  value,  free  from  all  equities  which  might  have  been  pleaded 
between  the  original  parties. 


'BayleyonBilKch.  12;  Chittyon  BIHh,  (13  Am.ed.,)  86;  Roecoeon  611^386.  A 
promise  by  A.  to  indemnify  B.for  becoming  guarantor  for  C.  is  not  within  the  statute  of 
fitiQdB,  and  need  not  be  in  writing.     Ohapin  t».  Merriit,  4  Wend.,  657. 

'BylcR  on  Bills,  (Shar8wood*8  ed.,)  230;  Boeanquet  t'-.  Dudman,  1  Stark,  1;  Percival 
cv.  Frampton,  2  Cremp.,  M.  &  K.,  180. 

•Bank  of  MetropoliH  iw.  New  England  Bank,  1  Howard,  239,  8.  C;  17  Peten*,  174; 
Swiftt*.  Tyson,  16Peter9,21.  *Atlwood  w.  Crowdie,  1  Stark,  483,  (2  E.  C.  L.  B.) 

^wift  w.  Tyson,  16  Peters,  1;  Townaley  ui,  Sumrall,  2  Petei-s,  170. 
*See  chapter  on  rights  of  a  bona  fide  holder;  Byles,  231,  232;  Swift  n.  Tyson,  16 
Peten  1;  Bank  of  St.  Albans  ra.  Gilliland,  23  Wend.,  31;  Bank  of  Sandusky  vs,  Sco- 
TUle,  24  Wend.,  115;  Youngs  vs,  Lee,  18  Barb.,  187;  Benrand  rir.  Barkraan,  8  Ki- 
gHih,I60;  Henry  ».  Ritenour,  31  Ind.,  136. 
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Debt  of  Third  Person. 

§  15.  There  is  no  doubt  that  a  debt  due  from  a  third  perfson — as 
from  A.  to  B.,— is  a  good  considpration  for  a  note,  as  from  D.  to  B.,  pro- 
vided there  were  an  express  agreement  for  delay,'  or  an  implied 
agreement  which  would  arise  if  the  debt  were  then  due,  and  the  note 
were  made  payable  at  a  future  day.'  If  the  original  debt  from  the 
tiiird  person  were  payable  simultaneously  with  the  note,  there  might 
be  a  want  of  consideration  unless  credit  for  the  original  debt  had 
been  given  upon  a  promise  of  the  note  which  would  be  sufficient.' 

As  a  general  rule  the  discbarge  of  a  debt  of  a  third  person  will  be  a 
valid  consideration  for  a  bill  or  note;*  but  in  Massachusetts  it  has  been 
held  that  a  promissory  note  given  by  a  widow  to  a  creditor  of  her  de- 
ceased husbaml  is  void  for  want  of  consideration,  if  the  husband  has  left 
no  estate  or  assets;  and  although  the  creditor  gives  the  widow  at  the  same 
time  a  receipted  bill  acknowledging  payment  from  her  husband  s  es- 
tate by  the  note,  the  circumstances  being  such  that  no  good  could  be 
derived  by  the  widow,  or  injury  done  the  creditor  by  the  transaction.* 
And  in  Maryland,  a  note,  given  by  a  vestryman  of  a  church  to  pay  a 
debt  of  the  church,  was  without  consideration  and  void  ;  and  the  fact 
that  it  was  payable  at  a  future  day  raised  no  presumption  of  forbear- 
ance to  sue,  it  appearing  that  it  was  made  for  the  purpose  of  closing 
an  account.^ 

So  any  other  thing  done  at  his  request  by  the  promisee  for  a  third 
person,  will  in  general,  be  a  sufficient  consideration — such  as  forbearing 
to  sue  on  a  dt^bt.  due  by  such  person,  or  guaranteeing  his  debt,  or  be- 
coming liable  for  his  acts,  or  defaults/ 

*Man»»field  «8,  Corbin,  2  Cush.,  151. 

n  Parsons  N.  &  B  ,  195;  Balfour  t».  Sea,  Fire,  &  Life  Ins.  Co.,  3  C\  B.,  (N.  S.,)  300 
(91  E.  C.  L.  R.) 

»Crofc8  IS.  Beale,  11  C.  B.,  172;  (73  E.  C.  L.  R.);  1  ParsonH  N.  &  B.,  195. 

♦Brainard  vs.  Cajiella,  31  Mif>so.,  428;  Arnold  vs.  8pragne,  34  Vt.,  402;  Thatcher  w. 
Dinsmore,  5  Mass.,  299;  Byles  on  Bills,  (Sliarswood's  ed.,)  233;  Poplewell  w.  Wilson, 
1  Stra.,  264. 

'Williams  vs.  Nichols,  10  Gray,  83;  Dewey,  J.,  saying:  "The  >^idow  wonld  derive 
DO  benefit  from  the  diitcbarge  of  a  debt  due  by  her  deceased  hnsband.  Nor  do  we 
perceive  how  any  possible  damage  to  such  creditor  could  arine  from  haring  given  a 
receipt  to  the  widow  purporting  to  discharge  such  demand.^'  It  is  said  in  England 
that  it  is  a  sufficient  consideration  for  a  note  that  it  be  given  by  a  widow  out  of  res- 
pect  to  the  memory  of  her  husband  ;  Chitty  on  Bills,  (13  Am.  cd.,)  82.  No  such  de- 
cision would  we  think  be  now  rendered. 

•Rogc  rs  vs.  Waters,  2  Gill  &  J.,  84.  ^Story  on  Billi,  ?183. 


Negotiable  Instruments — Consideration  of  69 

Cross  Notes  and  Acceptances  and  Other  Instances. 

§  16.  If  one  give  his  acceptance  to  another  that  will  be  a  good 
consideration  for  another  bill  or  acceptance,  although  such  first  ac- 
ceptance be  unpaid.^  And  cross  acceptances,  or  cross  note«,  or  bills 
for  the  mutual  accommodation  of  the  parties,  are  resj)ectively  consid- 
erations for  each  other.'  And  a  contract  between  two  accommodation 
indorsers  that  they  will  share  any  loss  equally  between  them,  in  upon 
sufficient  consideration.^ 

Delay  in  fulfilling  a  promise  to  marry  and  services  rendered  during  the 
engagement,  constitute  a  good  consideration  for  a  note;^  and  in  Scot- 
land it  has  been  held  that  a  bill  granted  to  a  woman  as  a  security  for 
a  promised  mairiage  is  valid,  and  miy  be  enforced  against  the  man 
if  he  break  his  promise.* 

Professional  services  whether  of  a  physician,  attorney,  or  other 
person,  in  the  lcarne<]  or  skilled  professions,  constitute  in  general,  a 
sufficient  consideration  for  a  bill  or  note;  and  consideration  that  the 
plaiiitifiF*,  an  attorney,  should  prevent  the  approval  of  the  Command- 
ing General  to  the  sentence  of  a  military  court  condemning  a  guer- 
rilla tc  death,  is  valid.^  Services  rendered  in  procuring  a  pardon  for 
an  offi^nse  have  also  been  respected  f  though  it  has  been  said  by  some 
of  the  authorities  that  this  would  contravene  public  policy  unless 
done  by  leave  of  ihe  court.^  This  is,  we  think,  too  severe.  Services 
exerted  in  procuring  the  passage  of  an  act  through  a  legislative  body 
are  not  recognized  as  the  legitimate  exercise  of  the  legal  profession; 
and  compensation  for  them  can  not  be  recovered.*  If  contingent  upon 
the  passageof  a  bill,  it  would  be  obvious  that  they  were  illegitimate.*" 

*Ro8c  w.  Sim«,  1  B.  &  Ad.,  521.  (20  E.  C.  L.  R.) 

'Wliittier  vs.  Eager,  1  Allen,  449;  Shannon  vs.  Langhorne,  9  La.  An  ,  52C;  £:iton 
w.  Carey,  10  Pick.,  21 1;  Biicon  tw.  Holloway,  2  M  D.  Smith,  159;  Dowe  w».  Schutt,  2 
Denio,  621.  'Phillips  t».  Prwton,  2  Howard,  278. 

^FrescoU  m.  Ward,  10  Allen,  203. 

Thomson  on  Bills,  (Wilson's  ed.,)  72;  citing  Colder  t».  Provan,  (Scotch  case.)  In 
Lew  %k.  Peerp,  4  Burr.,  2225,  judgment  was  arrested  on  a  bond  which  defendant  had 
Hftdi  to  pay  plaintifi  if  he  married  any  one  else  but  her.  This  case  ia  clearly  dij«- 
I^Sobhable  from  the  principle  of  the  text  of  Thomson,  though  he  seems  to  think  it 
SaflMiict.  *rhompson  vs.  Wharton,  7  Bush.,  (Ky.,)  563. 

V«idov  i«.  Bird,  22  Georgia,  246. 

^Wt^ma  BUk,  (13th  Am.  ed.,)  100;  Thomson  on  Bills,  (Wilson's  ed.,)  70;  citing 
Earl  of  Galloway,  (Scotch  case);  Norman  vs.  Cole,  3  Rsp.,  253. 
ft.  Bait  &0.  R.  R.  Co.,  16  Howard,  334. 
im  MiUa,  40  N.  Y.,  543. 
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Accommodation  Bills  and  Notes. 

§  17.  The  mercantile  credit  of  parties  is  frequently  loaned  to  oth- 
ers by  the  signature  of  their  name-*  as  drawer,  acceptor,  maker,  or 
iudorser  of  a  bill  or  note,  used  to  raise  money  upon,  or  otherwise  for 
their  benefit.     Such  instruments  are  termed  accommodation  paper 
An  accommodation  bill  or  note,  then,  is  one  to  which  the  accoraiuo- 
dating  party  has  put  his  name  without  consideration  for  the  puri)0se 
of  acconimodating  some  other  party  who  is  to  use  it  and  is  ex- 
pected to  pay  it.*     Between  the  accommodating  and  accommodated 
parties  the  consideration  may  be  shown  to  be  wanting,  but  when  the 
instrument  has  passed  into  the  hands  of  a  third  party  for  value,  and 
in  the  usual  course  of  business,  it  can  not  be;*  for  as  between  remote 
parties,  as  we  have  already  seen,  the  consideration  which  the  plaintiff 
gave  for  his  title,  as  well  as  that  for  which  the  defendant  contracted 
the  liability,  must  be  impeached  in  order  to  defeat  a  recovery.^     And 
the  ciicumstancethat  the  accommodation  maker  was  assured  that  the 
payee  would  protest  it  being  known  to  the  holder,  does  not  weaken  in 
any  degree  his  title  to  recover.* 

§  18.  An  accommodation  bill  or  note  is  not  considered  a  real  se- 
curity, but  a  mere  blank,  until  it  haft  been  negotiated,  and  it  then  be- 
comes binding  upon  all  the  parties,  in  like  manner  and  to  the  like 
effect  as  if  they  were  successive  indorsers;*  but  until  it  has  been  ne- 
gotiated any  party  may  withdraw  his  indorsement,  acceptance,  or 
other  liability  upon  it  and  rescind  his  engagement;  and  that  right  is 
not  impaired  by  the  circumstance  that  he  may  be  indemnified  by  an 
assignment  or  other  security.* 

Fraud. 

§  10.  "Fraud  cuts  down  everything,''  is  the  phrase  of  the  Lord 
Chief  Baron  in  an  English  case.'^  And  between  iiqmediate  parties  it 
at  once  destroys  the  validity  of  a  bill  or  note  into  the  consideration 
of  which  it  enters.     We  have  seen  that  if  a  horse  or  other  iwrsonal 


>ByIe8on  Bill>»,  (Sharnwood'a  ed.,)  p.  237;  Fant  w.  Miller,  17  (Jrat.,  47;  Robertson 
vn.  WilliaiuPy  5  Munf.,  531. 

"ViolMt  w.  Patton,  5  Cranch,  S.  C,  142;  Yeaton  vs.  Bank  of  Alexandria,  Id.,  49; 
French  w.  Bank  of  Columbia,  40ranch,  S.  C,  59;  Fant  t«.  Miller,  17  Grat.,  47;  Rob- 
crtHon  t».  William^  5  Munf.,  ,H31.  'Ante  §. 

♦Thatcher  tw.  West  Kiver  National  Bank,  19  Mich.,  196. 

*Whitworth  t».  Adama,  5  Hand.,  342;  Taylor  t».  Bruce,  Gilmer,  4^  May  w.  Bois- 
neau,  8  Leigh,  164;  Downea  r«.  RidianlHon,  5  Bam.  &  Aid.,  674, 

«May  V8,  Boifiseau,  8  Leigh,  164.  ^Rogers  t».  Hadley,  32  L.  J.  Exch.,  248. 
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chattel  18  warranted,  and  a  bill,  note,  or  che(?k,  given  for  the  price, 
tne  breach  of  the  warranty  is  no  defense  to  the  action  on  the  bill,  note, 
or  check  (unless  authorized  by  statute);^  but  if  it  appear  that  the 
seller  knew  that  there  was  unsoundness  in  the  horse,  or  other  chattel, 
the  element  of  fraud  enters  into  the  transaction.  There  was  in  fact, 
no  contract,  and  proof  of  the  fraud  at  once  defeats  the  action  on  the 
bill,  note,  or  check.^  While  inadequacy  of  consideration  in  the  or- 
igin, or  transfer  of  a  negotiable  in.strunienf,  is  not  in  itself,  a  defense 
to  a  suit  upon;  yet  it  is  oftentimes  a  circumstance  strongly  tending 
to  show  a  fraud  in  the  contract  in  which  it  was  given,  or  transferreil. 
Evidence  therefore  in  a  suit  on  a  note  for  certain  pictures  is  not  ad- 
missible for  the  purpose  of  reducing  the  damages  by  proviug  that 
they  were  of  inferior  value;  but  it  would  be  good  to  show  that  they 
were  fraudulently  palmed  off  on  the  defendant.* 

If  the  defendant  repudiate  the  contract  on  the  ground  of  fraud  he 
must  return  the  consideration — otherwise  the  plaintiff  may  recover 
on  the  bill  or  note.^ 

Fraud  on  Third  Persons  Vitiates  Consideration. 
§  20.  Fraud  \i\iou  third  persons  vitiates  a  bill  or  note  given  in 
furtherance  of  it  as  between  the  parties;  and  the  most  frequent  in- 
stance in  which  fraud  of  this  kind  ajipears  is  in  undue  advantage 
claimed  by  one  or  more  creditors  when  the  debtor  enters  into  a  com- 
position in  which  all  appear  to  stand  on  the  same  footing.  If  the 
creditor  refuses  to  enter  into  the  agreement  of  composition  until  he 
receives  a  note  for  the  residue  of  his  debt,  such  note  will  be  fraudu- 
lent and  void;*  and  the  fraud  extends  to  the  composition  notes  given 
to  such  creditor,  and  vitiates  them  also.*  If  the  note  for  the  residue 
be  given  by  a  third  person  who  is  indemnified  by  the  debtor,  it  will 
be  void/  In  these  cases  the  creditor  and  insolvent  are  ^^participes 
crimimsj^  but  not  *Hn  pari deUcto."  It  can  never  be  par  delicium 
when  one  holds  the  rod  and  the  other  bows  to  it.*  So  if  a  third  per- 
son pay  money  for  the  debtor,  in  fraud  of  the  composition,  the 
debtor's  note  to  such  pers<m  for  the  amount  is  void.* 

'See  Post  infra.  'Lewis  vs.  Omgrove,  2  Taunt.,  2. 

"Solomon  w.  Turner,  1  Stark.,  51,  (2  E.  C.  L.  R.)  See,  also,  Rudderow  w.  Hunting- 
ton,  3  Sandford,  252,  where  goods  were  sold  by  an  auctioneer  with  warranty  or  miBrep- 
rweoUtion,  and  turned  outto  be  npurious.  Held,  nodefense,  it  not  appearing  that  the 
auctioneer  knew  the  fact.  ^Archer  w.  Bamford,  2  Stirk.,  UK    • 

*Cockiihott  w.  Bennett,  2  T.  R.,  763;  Knight  ivj.  Hunt,  5  Bing.,  432,  (15  E.  C.  L.  R) 
Bice  w.  Maxwell,  13  S.  &  M.,  289.        •Dougherty  w.  Savage,  28. Conn.,  248. 

'Bryant  w.  Christie,  1  Stark.,  H2i>.  8j<mith  i».  Cut!,  0  M.  &  S.,  160. 

•Bryant  w.  Christie,  I  Stark.,  329. 
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BiLiJS  AND  Notes  Executed  Under  Duress. 

§  21.  Any  contract  entered  into  under  duress  lacks  the  first  essen- 
tial of  validity,  the  consent  of  the  contractor,  and  bills  and  notes 
form  no  exception  to  the  rule.  As  between  immediate  parties,  proof 
of  duress  at  once  annuls  the  instrument;  but  whether  or  not  in  the 
hands  of  a  bona  JUh  holder  for  value  without  notice  the  duress  in  its 
inception  utterly  avoids  it,  is  a  question  upon  which  the  authorities 
do  not  altogether  agree.  It  has  been  held  in  England  that  where  it 
appeared  that  the  defendant  gave  the  bill  while  under  duress  abroad, 
and  under  a  threat  of  personal  violence  and  confiscation  of  property,  ' 
and  without  consideration,  that  it  \fas  incumbent  on  the  plaintifi*to 
give  some  evidence  of  consideration/  and  all  the  authorities  go  so  far 
as  to  require  evidence  of  consideration.  But  the  party  who  signs  a 
bill  or  note  under  such  threats  and  dangers  of  personal  violence  as 
would  naturally  impel  a  man  of  reasonable  firmness  and  courage,  is 
certainly  not  a  free  agent,  and  in  no  wise  in  default;  and  we  can  but 
think  that  the  better  doctrine  is  that  held  in  Scotland,  where  force 
used  to  obtain  the  subscription  of  a  bill  or  note,  nullifies  the  subscrip- 
tion, since  the  subscribers  cons*eut  is  wanting.  The  party  is  not 
bouud  by  such  a  subscription,  more  than  if  it  had  been  forged,  in 
which  case  the  obligation  being  originally  null,  even  an  indorsee  can 
acquire  no  right  to  inforce  it.*  The  principle  there  is  not  extended  to 
all  cases  where  the  party  consented  under  such  circumstances  as  to 
raise  a  good  objection  against  the  original  payee;  for  instance,  where 
the  bill  or  note  was  obtained  by  fraud,  or  by  a  mixture  of  decep- 
tion and  terror,  though  without  such  a  degree  of  violence  as  would 
influence  a  man  of  ordinary  constancy.  Thus,  where  a  party  whose 
cattle  had  broken  into  another's  field,  was  intimidated  by  the  threat 
of  a  law  suit  to  give  him  a  bill  for  an  unreasonable  amount  of  dam- 
ages, it  was  held  that  the  bill  must  be  reduced  in  so  far  as  tht;  dam- 
ages were  exorbitant.'  But  it  does  not  appear  that  the  grounds  of 
reduction  in  this  case  could  have  been  pleaded  against  an  indorsee, 
suing  on  the  bill  or  note,  for  there  was  a  real  consent,  and  conse- 
quently an  obligation  which,  till  reduced,  was  transmissible  to  a  third 
party. 

The    English    doctrine   is   cited  by    many   text-writers  on  bills 
and  notes  without  criticism  or  dissent,  and  as  a  correct  statement  of 

^Duncan  vt.  Scott,  1  Campb.,  100.  Thompson  on  Bills,  (Wilson's  od.)  62. 

•Xhompaon  on  Bills,  (Wilson's  ed.)  62. 
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the  law;^  but  at  least  one  English  author  seems  to  agree  with  us/  as 
does  also  the  most  recent  and  thorough  of  the  American  writers  on 
bills  and  notes.^ 

A  threat  to  arrest  the  defendant  in  an  action  of  slander  is  a  threat 
to  make  an  unlawful  arrest;  and  a  contract  procured  by  means  of 
such  a  threat,  if  sufficient  to  overcome  a  person  of  ordinary  firmness, 
may  be  avoided.* 

Illegal  Considerations  by  the  Common  Law. 

§  21.  A  bill  or  note  which  is  founded  upon  an  illegal  considera- 
tion is  void;  for  the  law  will  not  aid  one  who  seeks  or  has  consented 
to  its  violation.  Sometimes  the  consideration  is  illegal,  because  op- 
jx)sed  to  the  general  principles  of  the  common  law;  and  sometimes 
because  it  is  specially  interdicted  by  statute.  The  considerations 
which  arc  illegal  at  common  law  are:  t,  Such  as  violate  the  rules  of 
religion,  moral  or  public  decency;  and,  2,  Such  as  contravene  public 
policy. 

A  bond  given  in  consideration  of  future  illicit  cohabitation  would 
be  void;  but  not  so  if  given  for  past  cohabitation^  but  a  bill  or  note 
as  between  immediate  parties  would  not  be  inforced  if  given  for  past 
cohabitation,  because  not  founded  upon  a  consideration.^ 

A  wager  upon  the  sex  of  a  person,^  or  that  an  unmarried  female 
would  bear  a  child*  would  be  illegal,  because  violating  decency. 

'Byles  on  Bills  (Sharewood's  ed.)  220;  Bayley  on  Bil^  ch.  xi.,  p.  .'U8;  ChiUy  on 
Billii,  (13th  Am.  ed.)  85;  Edward's  on  Bills,  325;  Story  on  Notes,  §188;  Story  on 
Bill.,  J185. 

'In  Roscoe's  Digest  of  Bills  and  Notes,  note  20,  p.  117,  it  is  said,  in  commenting  on 
Duncan  n.  Scott,  1  Camp.,  100 :  *'It  may  be  doubted  whether  the  defendant  in  this 
case  was  liable  even  to  a  bona  fide  indorsee  for  value.  The  bill  being  drawn  under  du- 
re»i,  no  contract  arose,  and  it  resembles  the  case  of  a  bill  drawn  by  a  feme  cooert  who 
is  under  a  disability  to  contract." 

*Prof.  Parsons  says,  in  vol.  I  N.  &  B.,  276 :  "A  note  or  bill  obtained  by  duress 
might  not  be  available  in  any  hands  against  the  party  so  compelled;  and  if  the  note 
v«re  a  good  note,  and  a  subsequent  party  indorsed  it  by  duress,  he  would  not  be  bound 
to  any  one;  but  a  subsequent  indorsee  who  indorsed  it  over  for  value,  would  be  bound 
to  hiK  own  indorsee,  or  those  deriving  title  from  him."  But  in  a  previous  portion  of 
bis  work  he  follows  in  the  rot  of  the  authorities  already  quoted  in  a  previous  note; 
1  Parsons  N.  &  B.  188.  *Fro8t  w.  Hildreth,  10  Allen,  76. 

*Beaumont  «.  Reeve,  8  Q.  B.,  483;  Friend  w.  Harrison,  2  C.  &  P.,  584. 

*1  Parsons  N.  &  B.,  214;  Byles,  (Sharswood's  ed.,)  246. 

'Da  Costa  vs.  Jones,  Cowp.,  729.        ^Ditchbum  w.  Qoldsmith,  4  Camp.,  152. 


74  Negotiable  Iristrumenis — Consideration    cf 

Consider ATioK 8  Which  Oppose  Public  Policy. 

§  22.  Considerations  which  oppcse  public  policy  are  never  re- 
spected by  the  law;  and  contracts  founded  upon  them  are  universally 
condemned.  Contracts  in  general  restraint  of  trade;^  or  restraining  or 
preventing  fnarriage  even  for  a  time,-^  or  to  assist  another  in  further- 
ing a  marriage  where  the  promiser  has  no  right  to  luterferef*  to  procure 
or  sell  a  public  office^  or  voles;  to  suppress  evidence  or  interfere  with 
the  course  of  justice  by  dropping  a  criminal  prosecution;*  and  con- 
tracts to  indemnify  a  person  in  doing  an  act  of  known  illegality,  as 
inducement  thereto;*  or  to  do  anything  reprehensible  for  its  injurious 
effects  upon  the  feelings  of  third  persons;  or  in  fraud  of  the  rights 
and  interests  of  third  persons/  are  instances  of  the  kind  of  contracts 
which  the  law  will  not  recognize. 

Of  the  like  kind  are  contracts  founded  on  consideration  to  resign  a 
public  office;®  to  induce  the  withdrawal  of  a  bid  for  a  Government 
contract,'  to  withdraw  the  papers  in  defense  in  a  divorce  suit;***  to  get 
possession  of  goods  wrongfully  held;"  for  the  sale  of  libellous  or  im- 
moral works;**  or  for  the  supply  of  drinks  to  influence  votes  for  a 
public  office.^ 

Abandonment  of  the  prosecution  of  an  offense  against  the  public 
of  which  the  law  requires  prosecution  is,  as  we  have  seen,  not  a  go<Ml 
consideration.  It  is  a  high  requirement  of  public  policy  that  felonies 
should  be  investigated  and  punished,  and  compounding  a  felony,  as 
such  a  compromise  is  called,  is  frowned  upon  by  the  courts,  and  is 
never  permitted  to  be  inforced.  It  is  not  necessary  to  stamp  the 
transaction  with  illegality  that  a  felony  should  have  been  committed. 
It  is  sufficient  if  it  be  charged,  for  the  investigation  of  the  charge  is 
the  policy  of  law,  which  is  sought  to  be  protected.'* 

»CInit>-  en  Bills.  (13  Am.  ed.,)  99. 

^Hartley  tw.  Rice,  10  East.,  22;  Lowe  vs.  Teera,  4  Burr,  2225; 

•Rol»ertR  va.  Robertf,  3  P.  Wms.,  66;  1  Parflons  on  Contracts,  556,  556. 

^Richardhon  m.  Hellish,  2  Bing.,229,  (9  E.C.  L.  R.);  Martin  vs.  Wade,  37  CaI.,16S. 

^Edgecombe  vs.  Rodd,  5  East.,  294;  Fallows  vs.  Taylor,  7  T.  R.,  475;  Porter  vs.  Ha- 
Tcrs,  37  Barbour,  343;  Gardner  tw.  Maxey,  9  B.  Monroe,  90;  Commonwealth  vs.  John- 
son, 3  Cush.,  454;  Soule  t».  Bonney,  37  Maine,  128;  Clark  vs.  Ricker,  14  N.  H.,  44; 
Hinesburgh  t».  Sumner,  9  Vt.,  23. 

«Chitty  on  Bills,  (13  Am.  ed.,)  102;  Edwards  on  Bills,  340;  Qoodale  vs.  HoldrtdKe,2 
Johns.,  193.  Ubid. 

'Meachum  vs.  Dow,  32  Vt.,  721.  'Kennedy  t*».  Murdick,  6  Harrington,  458. 

><«tontenburg  tw.  Lybrand,  13  Ohio,  (N.  S. )  228.  "White  tw.  Heylman,  10  Casey,  142- 

"Fores  tw.  Johnes,  4  E^p.,  97,  Turk  tw.  Richraind,  13  Barb.,  533. 

»«Jacksfm  tw.  Walker,  5  Hill,  27,  S.  C;  7  Hill,  387. 

>*Chandler  is.  Johnson,  .39  Georgia,  85. 
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But  compounding  a  private  misdemeanor,  such  as  a  suit  for  slander, 
or  other  civil  action^  is  a  good  consideration  for  a  note;^  and  a  good 
bill  substituted  for  a  forged  one  without  any  agreement  to  stifle  the 
prosecution,  is  valid.*  So  is  a  note  given  to  the  prosecutor  after  the 
trial  and  conviction  for  expenses  of  the  prosecution.* 

Forbearance  to  prosecute  a  claim,  or  the  compromise  of  a  doubtful 
one,  is  a  good  consideration  for  a  note  or  bill;^  but  the  compromise 
of  one  clearly  illegal  is  not.'^  So,  resignation  of  an  office  in  a  corpo- 
ration is  a  grod  consideration;^  and  all  contracts  in  partial  restraint 
of  trade  on  fair  and  beneficial  terms,  are  supported/ 

By  What  Laws  Consideration  Determined. 

« 

§  23.  The  legality  of  the  consideration  of  a  contract  is  to  be  deter- 
mined by  the  laws  of  the  state  or  country  where  the  contract  is  made, 
and  not  by  those  of  the  state  or  country  where  the  suit  is  brought. 
The  rules  of  every  nation  from  comity  admit  that  the  laws  of  every 
other  nation  in  force  within  its  own  limits  ought  to  have  the  same 
force  everywhere,  so  far  as  they  do  not  prejudice  the  rights  of  other 
governments  or  their  citizens.®  The  rule  is  founded  not  merely  on 
the  convenience,  but  on  the  necessity  of  nations;  for  otherwise  it 
would  be  impracticable  for  them  to  carry  >on  an  extensive  intercourse 
or  commerce  with  each  other.' 

These  principles  have  been  applied  by  the  courts  of  the  United 
States  since  the  close  of  the  war  against  tte  Confederate  States  to  in- 
struments executed  during  the  war  for  the  loan  of  Confederate  States 
Treasury  notes,  or  which  were  payable  in  that  medium:  it  having 
been  the  only  currency  in  general  circulation  within  the  Confederate 
lines;  and  also  to  those  executed  in  payment  of  hires  or  purchase 
money  of  slaves,  afler  slavery  had  been  abolished. 

The  United  States  Supreme  Court  has  held   unanimously  that  a 

'Wallrige  w.  Arnold,  21  Conn., 424;  Clark  V8.  Reker,  14  N.  H.,  44;  Drage  w.  Ibber- 
«>n,  2  Egp.,  613;  Gardner  vs.  Maxey,  9  B.  Monroe,  90. 

'Wallace  w.  Ilardacre,  1  Camp.,  45. 

'Kirk  tt.  Strickwood,  4  B.  &  Ad.,  421,  (24  E.  C.  L.  R.) 

*Huirhcad  r«.  Kirkpatric'i,  21  Penn.  St..  237;  Stewart  vs  Ahrenfeldt,  4  Denio,  189; 
Phelpp  w.  Younger,  4  Indiana,  450;  Austell  vs.  Rice,  6  Georgia,  472;  Stepliens  i'«. 
Spiers,  25  MisROuri,  386. 

^Snllivanw.  Collins,  18  Iowa,  228.        «Peck  v8,  Regua,  13  Gray,  407. 

'Bunn  t».  Grey,  4  EuBt.,  190;  Jenkins  vs.  Temples,  39  Georgia,  655,  when  ihe  con- 
tract Was  not  to  trade  in  the  same  place. 

"Story's  Conf.  Laws,  g  242. 

•Osbom  vs.  Nicholson,  13  Wallace,  656 
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promissory  note  payable  in  Confederate  State  Treasury  notes  made  be- 
tween parties  within  the  lines  of  the  Confederate  States  during  the 
war  was  not  executed  upon  an  illegal  consideration,  unless  it  was  exe- 
cuted with  the  intent  to  aid  the  Confederate  cause;'  and  the  courts  of 
many  of  the  reconstructed  Southern  States  and  of  other  Stales  have 
adopted  similar  views.^  Confederate  currency  having  been  the  only 
medium  of  exchange  in  the  Confederate  lines  for  the  better  part  of 
tl  e  war,  any  other  view  would  seem  peculiarly  rigorous  and  cruel; 
but  it  has  nevertheless  prevailed  in  some  of  the  State  tribunals.' 

In  the  Slate  tribunals  of  the  Southern  States  where  this  ques- 
tion has  been  of  much  consequence,  conflicting  views  have  been 
taken,  but  many  of  the  cases  concur  in  judgment  with  the  Supreme 
Court  of  the  United  States.*  And  in  other  States  of  the  Union  both 
before  and  since  the  war,  the  principles  of  these  decisions  have  been 
asserted.^ 

Notes  for  Slaves. 
§  24.  In  respect  to  promissory  notes  given  for  slaves  before  Pres- 

'Thorington  tw.  Smith,  8  Wallace,  11;  Chief  Jastice  Chase  after  speaking  of  the 
actual  supremacy  of  the  C  mfedefate  Government  in  the  seceded  States,  says:  '*It 
seems  to  follow  as  a  necessary  consequence  from  this  actual  supremacy  of  the  insur 
gent  govenment,  as  a  belligerent  within  the  territory  where  it  circulated,  and  from 
the  necessity  of  civil  obedience  on  the  part  of  all  who  remained  in  it,  that  this  cur- 
rency must  be  considered  in  courts  of  law  in  the  same  light  as  if  it  had  been 
issued  by  a  foreign  government,  temporarily  occupying  a  part  of  the  territory 
of  the  United  States.  Contracts  sdpiilating  for  payments  in  thin  currency  can  not  be 
regarded  for  that  reason  only,  as  made  in  aid  of  the  foreign  invasion  in  the  one  case, 
or  of  the  domestic  insurrection  in  the  other.  They  have  no  necessary  relations  to 
the  hostile  government,  whether  invading  or  ini^urgent.  They  are  transactions  in 
the  ordinary  course  of  civil  sociery;  and,  though  they  may  indirectly  and  remotely 
promote  the  ends  of  the  unlawful  government,  are  without  blame,  except  when 
proved  to  have  been  entered  into  with  actual  intent  to  further  invasion  or  insur- 
rection. We  can  not  doubt  that  such  contracts  should  be  enforced  in  the  courts  of 
the  United  Slates,  after  the  restoration  of  peace,  to  Ibe  extent  of  their  just  obliga- 
tion." 

^Riverstw.  Moss,  6  Bush.,  (Ky.,)  600;  Rodes  w.  Patillo,  5  Bus''.,  (Ky.,j  271. 

'Note  for  loan  of  Confederate  Stale  Treasury  notes  void:  Lawson  tw.  Miller,  44 
Ala.,  616;  Calfee  m.  Burgess,  3  W.  Va.,  274;  Prigeon  t«.  Smith,  31  Texas,  171;  Reavis 
w.  Blackshear,  30  Texas,  753.  Contracts  sjlvable  in  Confederate  money  held  void, 
Beossat  tw.  Sullivan,  21  La.  An.,  565. 

^McElvain  m.  Mudd,  44  Ala.,  48;  Thompson  t».  Warren,  5  Cold.,  644;  Contra. 
Laprice  t«.  Bowman,  20  La.  Ann.,  23  i;  Lytle  v%,  Wheeler,  21  /6.,  193. 

^Roundtree  tv.  Baker,  53  Illinois,  241,  in  which  case  it  was  held  that  an  obligation 
for  the  purchase  of  a  slave  in  Kentucky  when  slavery  was  legal  might  be  sued  upon 
in  Illinois,  and  the  subsequent  abolition  of  blavery  did  not  affect  the  note. 
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ident  Lincoln's  Emancipation  Proclamation  was  issued,  the  Supreme 
Court  of  the  United  States  has  set  the  question  of  their  validity  at 
rest  It  has  been  decided  by  that  tribunal  that  a  note  dated  March 
S6th  1861,  and  given  for  a  slave  could  be  recovered  upon,  notwith- 
standing that  slavery  was  abolished  on  the  1st  of  January  1862,  and 
the  contract  of  sale  contained  the  warranty,  "the  said  negro  to  be  a 
glave  for  life/'^  And  also  notwithstanding  the  Thirteenth  Amend- 
ment to  the  Constitution  made  in  1865  by  which  it  is  ordained  that 
"neither  slavery  nor  invohintary  servitude  shall  exist  in  the  United 
States  nor  in  any  place  subject  to  their  jurisdiction/' 

A  recovery  upon  instruments  executed  for  slaves,  or  for  Confeder- 
ate money  has  been  sought  to  be  prevented  by  articles  in  the  new 
constitutions  of  some  of  the  states  denying  jurisdiction  to  the  courts  to 
enforce  them;  or  in  some  such  language  declaring  that  they  shall  be 
deemed  void.  But  such  declarations  whether  of  a  state  constitution 
or  of  a  legislative  enactment,  evidently  violate  the  provision  of  the 
National  Constitution  prohibiting  the  passage  of  any  law  impairing 
the  obligation  of  a  contract.  The  United  States  Supreme  Court  has 
80  held/  and  the  decision  is  obviously  just;  but  some  of  the  Southern 
tribunals  have  held  otherwise.^ 

In  some  of  the  States  it  h&s  been  held  that  notes  for  slaves  sold 
after  Lincoln's  Emancipation  Proclamation  were  as  valid  as  those  for 
slaves  sold  before/  and  according  to  the  principles  of  the  text  which 
the  authorities  amply  sustain,  there  can  besubstantially  no  difference  in 
the  cases,  the  Confederate  Government  being  in  power  and  protecting 
slavery  within  its  lines  as  a  legal  institution. 

Efffxtt  of  Knowledge  op  Illegal  use  of  Article  bold. 

§  25.  It  is  stated  as  a  general  principle,  by  some  of  the  text  writers, 
that  if  goods  be  sold  by  a  trader  with  mere  knowledge  that  the  pur- 
chaser intends  an  illegal  use  of  them,  but  without  lending  any  aid  to 

'OBborn  vb.  Nicholson,  13  Wallace,  655.  In  Fitzpatrtck  w.  Heame,  44  Ala.,  171, 
it  wag  held  that  a  warranty  on  the  sale  of  slaves  *'that  the  title  of  paid  slaves  waj9 
warranted  for  the  life  of  said  negro  slavefl,"  was  not  broken  by  the  subsequent  eman-* 
cipalion  of  the  slaves. 

•White  w.  Hart,  13  Wallace,  646;  McElvain  t».  Mudd,  44  Ala.,  48. 

"Graham  vn.  Maqnire,  39  Georgia,  531;  Green  t».  Clark,  21  La.  Ann.,  567;  Lawson 
w.  Miller,  44  Ala.,  616. 
^McElvain  m  Mudd,  44  Ala.,  48;  Hall  v.  Keese,  31  Texas,  504. 
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his  unlawful  purpose,  he  may  sustain  an  action  on  the  contract;^  and  a 
number  of  cases  would  seem  to  support  such  a  declaration. 

But  the  proposition  is  certainly  of  limited  application,  and  the 
courts  are  careful  not  to  extend  it.  If  the  articles  be  sold  with  dis- 
tinct knowledge  that  they  are  to  be  used  for  atiy  illegal  purpose,  it  is 
doubtful  if  the  courts  should  allow  a  recovery  of  the  purchase  money; 
for  public  morality  and  good  government  must  condemn  the  furnish- 
ing of  means  to  violate  the  law;  and  when  the  use  contemplated  in- 
volves a  heinous  crime,  as  when  one  sells  arsenic  with  knowledge 
that  the  purchaser  intends  to  poison  his  wife  with  it,*  or  sells  noxious 
drugs  knowing  that  the  brewer  who  buys  them  intends  to  use  thrm  in 
his  manufacture,^  it  is  clear  that  the  recovery  should  not  be  allowed. 
And  it  has  been  held  both  in  England  and  in  this  country,  that 
money  lent  to  a  man  to  enable  him  to  settle  his  losses  on  an  illegal 
stock  jobbing  transaction,  can  not  be  recovered  back.*  "No  mao 
ought  to  furnish  another  with  the  means  of  transgressing  the  law, 
knowing  that  he  intended  that  use  of  them.^'* 

Following  the  principle  of  the  text,  (but  applying  it  to  a  case  which 
the  author  by  no  means  intends  to  approve,)  the  United  States  Su- 
preme Court  has  held  that  a  due  bill  for  goods  .sold  to  be  used  by  the 
Confederate  Suites  in  prosecuting  the  war  against  the  United  States 
was  void  as  upon  an  illegal  consideration,  and  thut  an  action  could  not 
be  maintained  by  the  seller  or  by  any  holder  of  the  bill  who  was  cog- 
nizant of  the  purpose  for  which  the  goods  were  purchased.*  And  in 
Massachusetts  it  has  been  held  that  there  can  be  no  recovery  upon  a 
note  by  the  plaintiff  against  a  defendant  who  executed  it  to  him  f«»r 
liquors,  the  defendant  well  knowing  that  they  were  to  be  resold  in 


'Byles  on  BiUn,  (Sharewood's  ed.,)  247;  1  Parsonj*,  N.  B.,  215;  (Gardner  tw.  Maxey, 
9  B.  Mon.,  90;  Clark  tw.  Recker,  14  N.  H.,  44  McGavock  t«.  Puryear,  6  Cold.,  M; 
Coppock  f».  Bower,  4  M.  &  W.,  361. 

»Lightfoot  V8.  Tenant,  1  Bon.  &  Pnl.,  551. 

'I>angtoii  V8,  IIiigheB,  I  Maule  &  8el.,  593. 

*Cannan  w.  Bryce,  3  Bam  «fe  Aid.,  179,  Abbott,  C.  J.,  Faying:  "If  it  be  unlawful 
in  one  man  to  pay,  how  can  it  be  lawful  for  another  roan  to  f:imiRh  him  the  means 
of  payment."  *De  Groot  vs,  Vnn  Dazer,  20  Wend.,  390. 

•Hanaiier  vs,  Doanc,  12  Wallace,  Bradley,  J:  "With  whatever  impunity  a  man 
may  lend  money  or  sell  goods  to  another  who  he  knowA  intends  to  devote  them  to 
a  ufle  that  ib  only  malum  prohibitumj  or  of  inferior  criminality  he  can  not  do  it  wiiboot 
turpitude  when  he  knows  or  has  every  reason  to  believe  that  such  money  or  goodfl 
are  to  be  used  for  the  perpetration  of  a  heinous  crime,  and  that  they  were  procured 
for  that  purpose.        •        •        *        •        »        There  are  cases  to  the  contrary;  but 
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violation  of  law  and  oo-operating  to  that  end.^  And  in  Arkansas 
where  the  payee  sold  guns  to  be  used  in  the  war  against  the  United 
States  he  was  not  permitted  to  recover.* 

Money  lent  f  jr  the  purpose  of  being  used  in  gaming  can  not  be 
recovered  back  by  the  lender;  and  a  bill  or  note  given  for  such  pur- 
pose is  as  between  the  parties  void.^  It  is  fully  settle<l  that  the  re- 
payment of  money  lent  for  the  express  purpose  of  acconiplishiug  an 
illegal  object  can  not  be  enforced.*  But  knowledge  that  the  money 
was  to  I  3  so  used  must  be  distinctly  proved;  and  the  mere  fact  that 
the  borrower  was  a  gambler^  and  that  any  one  might  expect  him 
to  game  vith  the  money  would  not  suffice^  of  course^  to  show  it.^ 

Considerations  Illegal  by  Statute. 

§  16.  The  bona  jvie  holder  for  value  who  has  received  the  paper 
in  the  usual  course  of  busimss  is  unaffected  by  the  fact  that  it  origin- 
ated in  an  illegal  consideration^  without  any  distinction  between 
cases  of  illegality  founded  in  moral  crime  or  turpitude,  which  arc 
termed  mala  in  «c,  and  those  founded  in  positive  statutory  prohibi- 
tion which  are  termed  mala  prohibaia.  The  law  extends  this  pecu- 
liar protection  to  negotiable  instruments  because  it  would  seriously 
embarrass  mercantile  transactions  to  expose  the  trader  to  the  conse- 
quences of  having  the  bill  or  note  passed  to  him  impeached  for  some 
covert  defect.*  There  is,  however,  one  exception  to  this  rule;  that 
when  a  statute  expressly  or  by  necessary  implication,  declares  the  in- 
strument absolutely  void,  it  gathers  no  vitality  by  its  circulation  in 
respect  to  the  parties  executing  it;^  though  even  upon  such  instru- 
ments an  indorser  may,  as  we  shall  presently  see,  be  held  liable.® 


(hey  are  either  ca-sen  where  the  unlawful  act  contemplated  to  be  done  was  merely 
malvM  prohibiium  or  of  inferior  criminality;  or  c  i8e8  in  which  the  unlawful  act  wan 
already  committed,  And  the  loan  wan  an  independent  contract  made  not  to  enable 
the  borrower  to  commit  the  act,  but  to  pny  obligations  which  he  had  already  incur- 
red in  committing  it.'* 

'llubbell  w.  Flint,  13  Gray,  277.  Tatum  vs.  Kelley,  25  Ark.,  209. 

'M'Kinnell  w.  Robinson,  3  M.  &  W.,  434;  Cutler  vs.  Welsh,  43  N.  H  ,  497;  Mor- 
decai  w.  Dawkins,  9  Kich.,  262. 

•M'Kinnell  w.  Robinson,  3M.  &  W.,  434.  »1  P.ii-sons,  N.  &  B.,  214. 

•Thomstm  on  Bills,  (Wilson's  ed.,)  68. 

'^  also  chapter  on  bona  fida  holder. 

'Bayley  vs.  Taber,  5  Mass.,  286;  Vallett  w.  Parker,  6  Wend.,  616;  Savage,  C.  J., 
<^d:  "Wherever  the  statutes  declare  notes  void,  they  are  and  must  be  so  in  the  hands 
of  every  holder;  butwhtre  they  are  adjudged  by  the  Court  to  be  so,  for  failure  of  or  the 
illegality  of  the  consfderatlon  they  are  void  only  in  the  hands  of  the  original  parties, 
ortiK^e  who  are  chargeable  with,  or  have  bad  notice  of  the  consideration." 
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There  are  very  few  eases  in  which  the  statute  renders  such  inslru- 
ments  absolutely  void;  and  the  most  important,  if  not  the  only  in- 
stances now  to  be  met  with  are  the  statutes  against  usury  and 
gaming.^ 

In  England  the  policy  of  declaring  the  instrument  a  nullity  in  the 
hands  of  a  bona  file  holder  no  longer  prevails,  the  statute  of  8  &  9 
Victoria,  ch.  109,  having  relaxed  the  ancient  rule  on  the  subject,** 
and  in  some  of  the  states  similar  statutes  have  been  enacted.*  But  the 
change  has  not  become  general,  and  in  the  States  were  contracts 
founded  on  gaming  or  usurious  considerations  are  declared  void 
bills  and  notes  given  to  secure  them  are  held  void  in  the  hands  of 
every  holder. 

§  27.  When  the  statute  merely  declares  expressly  or  by  implica- 
tion that  the  considerations  shall  be  deemed  illegal,  the  bill  or  note 
founded  upon  such  consideration  will  be  valid  in  the  hands  of  a 
bona  fide  holder  without  notice;*  but  the  burden  of  proof  will  be 
upon  the  plaintiff  when  the  illegal  consideration  appears,  to  show  that 
he  IS  a  bona  fide  holder  without  notice.*  And  if  the  statute  in  terms 
only  forbids  suit  to  be  brought  upon  bills  and  notes  founded  on  cer- 
tain considerations,  "except  by  a  bona  fide  holder  who  has  received 
the  same  upon  a  valuable  and  fair  consideration,  without  notice  or 
knowledge,  &c.,"  they  will  be  good  in  the  hand  of  such  a  holder,  but 
the  burden  of  proof  will  be  devolved  upon  him  in  like  manner  if  it 
appear  that  the  instrument  originated  in  such  a  consideration.^  But 
want  or  failure  of  consideration  do  not  require  such  proof  of  the 
holder."^ 

Where  a  statute  provided  that  wherever  in  an  action  brought 
on  a  contract  for  the  payment  of  money,  it  shall  appear  that  unlaw- 
ful interest  has  been  taken,  the  plaintiff  shall  forfeit  threefold  the 
amount  of  the  unlawful  interest  so  taken,  &c.;  it  was  held  to  apply  to 
the  innocent   indorsee  of  a  note  who  received  it  in  due  course  of 

trade.® 

-  -  -      ■         .  ■  -  ■        - 

^3  Kent  Cora.,  Sect.,  44;  Storv  on  Bills,  (Bennett'n  ed.,)  1S9. 
«See  Paraotts  t».  Alexander,  5  El.  &  Bl.,  263,  (S.  C,  30  Eng.  L.  &  Eq.,  299) 
•Vallelttw.  Parker,  6  Wend.;  Kendall  w.  Roberston,  12  Cush.,  156. 
*Paton  t«.  Coit,  5  Mich.,  605;  Sistermans  w.  Field,  10  Gray;  Wyat  w.  Bulraer,? 
Esp.,  538.    See  chapter  on  Rights  of  a  bona  fide  holder  or  Purchaser.'      *Ibid. 

•Paton  t».  ()oit,5  Mich.,  606;  Johnson  w.  Meeker,  1  Wis.,  436;  Doetu.  Burnbam,  M 
Foster,  426;  Stoiy  on  Bills,  {  193. 

TBo«  t9.  Bedell,  5  Duer.,  462;  Wilson  t».  Lazier,  11  Grat.,  478. 

"Kendall  i».  Robenson,  12  Cush.,  156.  Shaw,  C.  J.,  said:  **The  former  law  ex- 
tended the  entire  forfeiture  to  anj  holder  of  the  note  though  an  innocent  indorsee; 
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Where  a  statute  declared  that  all  payments  made  for  spirituous 
liquors  sold  contrary  to  law  "should  be  held  and  considered  to  have 
been  received  io  violation  of  law,  without  consideration,  and  against 
law,  equity,  and  good  conscience,"  it  was  held  that  a  bill  given  tor 
liqaors  so  sold  wa»  valid  in  the  hands  of  a  bona  fide  holder  witliout 
notice.'  A  bill  accepted  to  secure  payment  of  money  taken  in  at  an 
onlioensed  theatre  is  void  in  the  hands  of  all  knowing  the  consider- 
ation for  which  it  was  given.' 

If  the  paper  be  susceptible  of  a  legal  and  an  illegal  construction, 
the  courts  will  enforce  it  according  to  the  most  favorable  construc- 
tion «/ rfg  ma</M  valeat.quam  pereaf.  Thus,  where  a  due  bill  was 
made  payable  in  Clonfederate  bonds,  or  Tennefisee  money,  the  first 
named  medium  was  deemed  illegal,  but  payment  in  Tennessee  money 
was  enforced.* 

The  statement  of  consideration  in  a  bill  or  note  may  be  explained 
or  contradicted  in  any  case  in  which  the  consideration  may  be  dis- 
pnled  between  the  parties;  and  it  may  be  shown  either  that  the  con- 
sideration was  different  fi-om  that  stated  or  that  there  was  none  at  all.* 


Suit  Aqaisst  Indorser  op  Paper  Void  by  Statdte. 

§  28.  While  as  we  have  seen  a  bill  or  note  pronounced  to  be  void 
by  statute  can  not  be  inforced  against  the  acceptor,  or  maker,  even 
by  a  bonaJuU  holder  without  notice,  an  indorser  may  nevertheless  be 
liable  upon  his  indorsement  to  his  immediate  indorsee  and  those  hold- 
is  in  the  nature  of  the  drawing  of 
f  the  validity  of  the  instrument ; 
to  repudiate  bis  own  act  if  done 


eipnsi  words  dianging  Ihe  operadon  of 
ginlaliire  to  ext«nd  euch  partial  forfeiture 
the  note  aUhongh  held  b;  an  innocent  in- 
ntlon  of  the  legislature  appears  to  have  b««n 
trded  tu  dangerous  and  injurious  to  aoclely 
:  penal  consequences  to  the  contract  itself, 

I.  Armisleiid,  10  Bing.,  107,  (25  E.  C.  L,  B  \ 

Foster  w.  Jolly,  I  Crump.,  M.  &  R,  703; 
ild  w.  Falconer,  2  Ala.,  280;  Matlock  n. 
I.  PrentiEt,  6  Maiw.,  430. 
116;  Bosooeon  Bills,  123;  Bayley  on  Bilk, 
)  250;  JohoHOD  on  Bilk,  32;  Thomson  on 
OD  Bills,  239,  3o0;  Storv  on  HqUsk,  i,\9A^ 
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upon  a  legal  consideration.  Thus,  in  an  action  against  the  drawer  of 
a  bill  it  was  held  no  defense  that  it  was  drawn  and  accepted  for  a 
gaming  debt,  it  having  been  indorsed  over  by  the  drawer  for  a  val- 
uable consideration  to  a  third  person  by  whom  the  suit  was  brought;* 
and  so  the  indorsee  of  a  note  given  on  such  a  consideration  may  sue 
the  indorser.'  And  in  an  action  against  the  maker  and  four  indorsers 
of  a  note,  it  was  held  that  the  holder  could  recover  against  the  fourth 
indorser  of  whom  he  was  the  indorsee  for  value,  although  it  was  in- 
dorsed for  accommodation  of  the  maker  by  the  first  three  indorsers, 
and  had  been  purchased  by  the  fourth  at  a  usurious  rate  of  interest.' 

Upon  these  principles  it  has  been  decided  in  Georgia,  where  the 
Supreme  Court  has  held  valid  the  article  of  the  State  Constitution 
which  provides  that  "no  court  of  this  State  shall  try,  or  give  judg- 
ment, or  enforce  any  debt  the  considerntion  of  which  was  a  slave," 
that  the  courts  should  enforce  payment  by  the  indorser  of  a  note 
given  for  a  slave/ 

In  such  cases  the  indorsee  may  recover  of  his  indorser  on  a  count 
for  money  had  and  received.* 

'Edwards  vs.  Dick,  4  Bam,  &  Aid.,  212,  (6  E.  C.  L.  R.) 

^Unger  vs.  Boas,  1  Harris,  601. 

^Moffett  vs.  Eickle,  21  Grat.,  283;  Moncure,  P., saying:  "If  there  were  any  doubt 
iifon  this  qnenion,  I  think  it  would  be  removed  by  the  case  referred  to  by  the  learned 
»«oun8il  of  the  plaintiff  in  error  of  Edwards  vs.  Dick,  derided  by  the  court  of  King's 
Bench  in  1822,  and  reported  in  4  Bam.  &  Aid  ,  212,  6  Eng.  C.  L.  R.,  405.  Abbott. 
C.  J.,  and  Bay  ley,  Ilolroye  and  Bsst,  J.  J.,  composed  the  court,  and  were  unanimouit. 
Such  a  decision  uf  such  a  court  is  entitled  to  our  highest  respect.  But  the  reason!* 
assigned  by  the  learned  judges  command  more  of  our  respect  in  weighing  its  au- 
thority, than  d^es  their  high  judicial  character.  *  •  TAo/,  it  is  true,  was  a  case  in 
which  the  queHion  arose  as  to  the  statute  of  gaming;  while  here  the  question  arise? 
in  regard  to  the  statute  of  usury.  But  the  statute  of  gaming  is  very  broad  and  sweep- 
in?  in  its  ter.ns,  just  as  much  so  as  the  statute  of  usury.  And.  indeed,  Abbott,  C.  J.. 
in  his  opinion,  places  the  caj^  upon  the  same  ground  as  that  of  usury,  and  says:  "there 
is  no  case  upon  the  statute  of  usury  where  a  drawer  having  parted  with  a  bill  for  a 
good  consideration  can  afterwards  set  up  as  a  defense  an  antecedent  usurious  contract 
lietween  himself  and  the  acceptor.  For,  if  so,  a  court  of  justice  would  enable  him 
to  commit  a  gros-*  fraud  upon  an  innocent  party." 

*Graham  w.  McOuire,  39  Georgia,  531.  Brown,  C.  J.,  saying :  "The  payee  of  a 
promissory  note  given  for  a  slave,  wiio,  for  a  variable  consideration,  which  was  i« 
uo  way  connected  with  the  slave,  indorsed  and  delivered  the  note  to  the  plaintiff,  in 
liable.  The  indorsement  is  a  new  contract,  and  the  court  has  jurisdiction  to  enforce 
the  judgment  against  him  on  that  contract.'' 

^Ingalla  vs.  Lee,  9  Barl»our,  947;  Edwards  on  Bills,  289. 


Negotiable  Insirumeivts — Consideration  oj  83 

Partial  Want  of  Consideration. 

§  29.  Whenever  the  defendant  is  entitled  to  go  into  the  question 
of  consideration  he  may  set  up  the  partial  as  well  as  the  total  want 
of  consideration.^  Thus,  where  the  drawer  of  a  bill  for  £19  Ss., 
payable  to  his  own  order,  sued  the  acceptor,  and  it  appeared  that  the 
bill  was  accepted  for  value  as  to  £10,  and  as  an  accommodation  to  the 
plaintiff  as  to  the  residue,  it  was  held,  that  although  with  respect  to 
third  persons  the  amount  of  the  bill  might  he  £19  5s  ,  yet  as  between 
these  ])arties  it  was  an  acceptance  to  the  amount  of  £iO  only.^  So 
where  a  note  was  given  by  A.  to  B.,  for  the  sum  of  £32  6s.  lOd  upon 
B.'s  representation  and  assurance  that  that  amount  was  due,  whereas 
A.  owed  B.  £10  14s.  lid.,  and  no  more,  the  note  was  held  good 
only  for  the  amount  that  was  actually  due.^  So,  where  a  father  gives 
his  son  a  note  partly  for  services,  and  partly  as  a  gratuity,  the  partial 
want  of  considoratioQ  might  be  pleaded  as  to  such  portion  of  the 
amount  as  was  gratuitous;  and  it  would  be  no  objection  that  no  dis- 
tinct amount  was  fixed  upon  as  compensation  for  the  services,  but  it 
would  be  for  the  jury  to  settle  what  amount  was  founded  on  the  one 
consideration,  and  what  on  the  other .^ 

It  is  said  in  a  recent  edition  of  Story  on  Bills,'  as'it  is  said  in  a 
number  of  English  cases,^  that  a  partial  failure  of  consideration  is  no 
defense;  but  it  is  conceived  that  the  distinction  already  taken  is  the 
correct  one,  and  the  cases  in  which  the  contrary  dictum  occurs  are 
thase  in  which  the  sura  was  unascertainable  by  mere  com[>utation, 
and  was  matter  of  unliquidated  damages/ 

§  30.  Where  an  article  sold  is  received  upon  delivery  but  does 
not  answer  the  description  given  of  its  quality  or  value,  the  party 
who  has  given  his  bill  or  note  in  payment,  can  not  make  the  breach 
of  warranty  a  defense  in  England — and  in  many  of  the  States;*   but 

•Thomson  on  Bills,  (Wilson's  ed  ,)  64;  Bylea  on  Billt«,  (Sharewood'a  ed.,)  239. 

^Darnell  vs.  WillianiP,  2  Stark.,  166,  (3  E.  C.  L.  R.);  Barber  iw.  Backhouse,  Peake  , 
61;  Clarke  r8.  La«aru8,  2  M,  &  G.,  167. 

'Forman  t».  Wright,  11  C.  B.,  481,  the  words  of  the  plea,  "  fraudulently  and  de- 
rcitfullj,"  were  r^ected  as  Burplusage.  'Parish  tw.  Stone,  14  Pick.,  198. 

*Story  on  Bills,  (Bennett's  ed.,)  184. 

•^lor^an  i».  Richardson,  1  Camp,  40;  Obbard  r.?.  Bet  ham,  Moody  &  M.,  483;  T;€ 
r«.  G  Wynne,  2  Camp.,  346. 

''Cliitty  on  Bills,  (13ih  Am.  ed.,)  91;  Roscoe  on  Bills,  105;  Bayley  on  Bills,  344;  1 
Parsons  N.  &  B.,  207;  Day  i».  Nix,  9  J.  B.  Moore,  159;  Edwards  on  Bills,  335;  Story 
on  Notes,  ?187.  In  an  early  case  Lord  Kenyon  left  it  to  the  jury  to  consider  what 
damages  had  been  suffered  by  the  defendant  in  a  suit  on  a  note,  in  the  transaction  in 
which  it  was  given ;  but  the  case  has  not  been  followed  as  a  precedent.  Ledger  r». 
Ewer,  Peak^  216.  ^8ee  Code  of  Virginia. 
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in  some  of  the  States  he  must  resort  to  his  cross  action  for  damages 
for  breach  of  contract  ;*  unless  indeed  the  article  be  of  no  value,  in 
which  case  the  consideration  will  be  regarded  as  having  entirely 
failed.^  There  should  be  an  offer  in  such  a  case  to  return  the  prop- 
erty and  rescind  the  contract,'  according  to  some  cases;  but  according 
to  others  this  is  unnecessary.* 

If  the  article  be  of  any  value  at  all,  although  entirely  speculative, 
the  contract  will  be  enforced.* 

Total  and  Partial  Failure  of  Consideration. 

§  31.  The  total  failure  of  consideration  is  as  good  a  defense  to  a 
suit  upon  a  bill  or  note,  as  the  original  want  of  it ;  and  is  confined 
to  the  like  parties.  If  the  contract  is  rescinded  the  consideration  of 
the  bill  or  note  totally  fails,  and  payment  of  it  can  not  be  enforced.* 
Thus,  if  the  vendee  give  his  bill  or  note  for  goods  of  a  certain  man- 
ufacture, growth,  or  description,  and  the  payee  fails  to  deliver  goods 
of  the  character  contracted  for,  the  former  may  rescind  the  contract, 
and  refuse  to  pay  his  bill  or  note,  there  being  a  total  failure  of  con- 
sideration.^ So,  where  a  purchaser  of  a  patent  gave  his  note  for  it, 
and  the  patent  proved  void,  it  was  held  that  the  consideration  had 
totally  failed.® 

And  a  partial  failure  of  the  consideration  is  a  good  defense  pro 
tanio?  But  such  part  as  is  alleged  to  have  failed  must  be  distinct  and 
definite,  for  only  a  total  failure,  or  the  failure  of  a  specific  and  as- 
certained part,  can  be  availed  of  by  way  of  defense;  and  if  it  be  an 
unliquidated  claim  the  defendant  must  resort  to  his  cross  action.'^ 
Thu8,where  bills  have  been  accepted  in  consideration  of  the  payee  giving 
the  acceptor  the  lease  of  a  house,  and  he  let  him  into  possession  but 
gave  no  lease,  it  was  held  no  defense  to  an  action  on  the  bill,  but  that 
there  was  merely  a  counter-claim  for  damages."  So  where  the  bill 
was  given  for  work  to  be  done,  and  the  work  when  done  was  bungled 

'Warwick  w.  Nairn,  10  Exch.,  762;  Elminger  t».  Drew,  4  McLean,  388. 

"Shepherd  vs.  Temple,  3  N.  H.,  455.  ^Thornton  vs.  Wynn,  12  Wheat,  183. 

♦Shepherd  vs.  Temple,  3  N.  H.,  455.  ^Johnson  t».  Titus,  2  Hill,  606. 

•Thomion  on  Bills,  (Wilson's  ed.,)  66.  'Wells  vs.  Hopkins,  6  M.  &  W.,  7. 

•Dickinson  vs.  Hall,  14  Pick.,  217. 

•Story  on  Bills,  §184;  Story  on  Notes,  §187;  Drew  vs.  Towle,  7  Foster,  412;  1  Par- 
sons N.  &  B.,  207;  Thomson  on  Bills,  (Wilson's  ed.,)  64. 

^•Pulsifer  vs.  Hotchkiss,  12  Conn.,  234;  Elminger  vs.  Drew,  4  McLean,  388;  Drew 
vs.  Towle,  7  Foster,  412;  Stone  vs.  Peake,  16  Vt.,  213;  Ferguson  t?*.  Oliver,  8  Smedef 
&  M.,  332;  Kemodle  vs.  Hunt,  4  Black,  p.  57. 

"Moggridge  vs.  Jomb,  14  East,  485;  3  Camp.,  38. 
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in  party  and  not  worth  the  amount  of  the  bill.^  If  the  consideration 
is  illegal  in  part,  the  bill  or  note  is  void  in  toto. 

§  S2.  When  the  defense  is  founded  on  illegality  of  consideration 
it  is  to  be  distinguished  from  a  defense  on  the  ground  of  a  want  or 
failure  in  the  consideration  by  this  peculiarity — that  a  partial  ille- 
gality vitiates  the  bill  or  note  ^^in  toto^^  while  the  partial  want  or 
failure  of  consideration  only  vitiates  it  pro  tanto}  And  a  mortgage 
to  jsecure  a  bill  or  note  of  which  the  consideration  is  in  part  illegal, 
is  also  wholly  void.'  The  reason  of  the  distinction  is  based  mainly 
upon  the  ground  of  public  policy,  the  courts  not  undertaking  to  un- 
ravel a  web  of  fraud  for  the  benefit  of  the  party  who  has  woven  it.* 
If,  however,  the  legal  portion  of  the  consideration  were  distinctly 
severable,  the  party  could  still  recover  by  the  proper  action  to  its 
proportionate  extent,  though  not  upon  the  bill  or  note.^ 

§  33.  There  are  some  cases  in  which  the  line  of  demarcation  be- 
tween the  fraud  which  does  not  affect  the  borva  fide  holder  for  value 
without  notice,  and  that  which  utterly  vitiates  the  instrument  in  any 
hands,  is  narrow  and  difficult  to  distinguish;  but  in  thcrje  in  which 
some  natural  infirmity  has  been  imposed  upon,  or  some  deception 
practiced  without  the  fault  or  neglect  of  the  party  who  is  sought  to 
be  made  its  victim,  it  is  held  that  he  is  not  liable. 

The  first  class  of  cases  comprise  those  in  which  the  party  sought  to 
be  charged  upon  the  negotiable  instrument  has  been  betmyed  by  his 
agent,  or  some  other  party  to  whom  he  has  intrusted  his  signature  on 
a  blank  paper,  and  who  has  fraudulently  written  over  it  a  bill  or 
note.  There  is  no  doubt  that  if  the  bill  or  note  were  complete  with 
the  exception  that  there  was  a  blank  left  for  the  sum,  the  parties  who 
had  signed,  accepted,  or  indorsed  it,  would  be  bound  to  pay  any  sum 
with  which  it  might  be  filled  up  to  a  bona  fide  holder  without  notice 
of  the  limitation  of  authority  to  the  agent  or  other  person  having  it 
in  hand,^  and  it  is  immaterial  that  such  holder  knew  that  it  had  been 

*Trickey  w.  Larne,  6  M.  &  W.,  278.    See  1  Paraona  N.  &  B.,  p. 

*8oott  ».  Gillmore,  3  Tauni.,  226;  Robinson  vs.  Bland,  2  Burr.,  1077;  Hay  vs. 
Ayling,  3  Eng.  Law  A  £q.,  416;  Hanauer  vs,  Doane,  12  Wallace,  342;  Carlton  vs. 
Bailey,  7  Foster,  230;  Brigham  vs.  Potter,  14  Gray,  522;  Deering  vs.  Chapman,  22 
Maine,  488;  Woodruff  vs.  Heniman,  11  Vt.,  592;  Clark  vs.  Ricker,  14  N.  H.,  197j 
Hyslop  vs,  Clarke,  14  Johns  ,465;  Chandler  vt.  Johnson,  39  Ga.,  85. 

•Brigham  vs.  Potter,  14  Gray,  522.  *Byle8  on  Bills,  (Sharswood's  ed.,)  256. 

^Robinson  vs.  Bland,  2  Burr,  1077;  Utica  Ins.  Co.  vs.  Kip,  8  Cowen,  20. 
Michigan  Bank  tt.  Eldred,  9  Wallace;  Russel  vs.  Langstaffe,  2Dougl.,514;  Violett 
IS.  Patten,  5  Cranch;  Orrick  vs.  Colston.    In  Fullerton  vs.  Sturgis,  4  Ohio  State,  A. 
and  B.y  u  sureties  of  C,  signed  an  instrument  payable  to  D.  or  order,  in  Uank  as  to 
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signed,  accepted,  or  indorsed,  in  blank,  unless  he  was  also  cognizant 
of  its  being  fraudulently  filled  up.^ 

It  seems  also  to  be  well  settled  that  if  the  party  sought  to  be 
charged  has  intrusted  his  blank  signature  to  an  agent,  or  other  per- 
son, and  has  authorized  such  agent  or  other  person  to  fill  the  blank 
in  some  form,  for  some  puri>ose,  that  he  would  be  bound  to  a  bona 
fide  holder  if  the  agent  or  person  wrote  over  such  signature,  a  bill  or 
note.  Thus,  where  papers  indorsed  in  blank  were  left  with  a  clerk 
with  authority  to  use  them  for  certain  purposes,  and  they  were  fraud- 
ulently obtained  from  him  and  used  difiTerently,  the  indorser  was  held 
liable.* 

These  cases  proceed  upon  the  doctrine  that  when  one  of  two  innocent 
persons  must  suiTer,  the  loss  must  fall  upon  him  who  has  put  it  in 
the  power  of  another  to  do  the  injury;  as  also  upon  the  rule  of  the 
law  of  agency  which  makes  the  principal  liable  for  the  acts  of  his 
agent  in  violation  of  private  instructions,  when  he  has  held  the 
agent  out  as  possessing  more  enlarged  authority.' 

§  34.  The  second  class  of  cases  comprise  those  in  which  the  signa- 
ture of  the  party  has  been  written  on  a  blank  paper,  and  no  author- 
ity has  been  given  to  the  persons  in  whose  hands  it  is  intrusted  to 
write  any  contract  over  it;  as,  for  instance,  if  such  signature  were 
written  on  the  fly-leaf  of  a  book  loaned  to  sach  person,  or  in  an 
album,  or  were  left  him  for  any  legitimate  purpose,  such  as  to  be 
used  as  a  means  of  identifying  the  writer's  hand-writing;  and  in 
such  cases,  if  a  bill  or  note  be  written  over  the  blank  signature,  the 
party  would  not  be  bound.*  This  principle  is  based  upon  the  ground 
that  the  party  has  been  in  no  default,  and  has  done  nothing  improper 
whereby  he  should  be  made  responsible  for  the  crime  and  fraud  of 
another.  Thus,  where  A.  wrote  his  name  on  a  piece  of  blank  paper, 
and  sent  it  to  B.,  his  agent,  in  order  that  he  might  use  it  in  identify- 
ing his  signature;  and  B.  had  a  note  printed  over  it,  and  passed  it  to 
C.  l)efore  maturity,  in  the  usual  course  of  business,  it  was  held  that 
the  latter  could  not  recover."     And  so  when  the  party  wrote  his  name 

date,  amount,  and  time  of  payment,  and  delivered  it  to  C,  the  principal,  with  the 
agreement  that  it  should  not  be  filled  up  for  more  than  $1,000  or  $1,500.  C.  filled  it 
up  for  $10,000  and  discounted  it;  and  it  was  held  that  the  parties  were  bound. 

'Huntingdon  vs.  Branch  Bank,  3  Ala.,  186. 

'Putnam  vs.  Sullivan,  4  Mass  ,  45.    See  Parsons  N.  <&  BL,  p. 

'Fullerton  vs  Sturgis,  4  Ohio  State,  529. 

*CauIkins  vs.  Whisler,  29  Iowa,  495;  Nance  vs.  Lary,  5  Ala.,  370. 

'Caulkins  vs.  AVhisler,  29  Iowa,  495,  in  which  case  Beck,  J.,  said:  ''The  case  dif- 
fers materially  in  its  (acts  from  the  case  cited  in  support  of  plaintifTs  light  to  recover. 
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on  a  blank  paper,  and  it  was  taken  from  his  table  by  another,  who 
caused  a  note  to  be  written  over  it,  the  like  decision  was  rendered.* 

« 

§  35.  The  third  dam  of  cases  are  those  in  which  some  natural  in- 
firmity, or  defect  of  education  has  been  imposed  upon,  and  the  party 
deceived  into  signing  a  note  under  the  impression  that  it  was  for  a 
different  amount,  or  was  a  contract  of  a  different  character.  Thus, 
if  a  note  were  fraudulently  or  falsely  read  to  a  blind  man,  and  he 
were  to  sign  it  believing  it  to  have  been  correctly  read,^  or  if  the  psirty 
were  unable  to  read,  and  signed  a  note  under  the  assurance  that  it 
was  an  agreement  of  a  different  kind;^  w^e  should  have  a  new  ele- 
raent  entering  into  the  consideration  of  his  liability.  In  such  cases 
the  want  of  faculties  to  detect  the  fraud  shields  the  party  from  its 
coDsequenoes;  and  the  authorities  justly  exonerate  him  on  the  ground 
that  he  is  guilty  of  no  laches. 

§  36.  The  fourth  class  of  cases  are  those  in  which  the  party  pos- 
sesses the  ordinary  faculties  and  knowledge,  and  is  betrayed  into 
signing  a  bill  or  note  by  the  assurance  that  it  is  an  instrument  of  a 
different  kind.  It  is  agreed  that  if  the  party  is  guilty  of  any  negli- 
gence in  signing  the  paper  he  is  bound;^and  the  act  itself,  it  seems  to  us, 
can  hardly  be  committed  without  negligence.      A  man  has  no  right  to 


In  thefle  cages  blanks  were  filled  up  contrary  to  the  direction  of  the  maker  or  wiih- 
oat  bis  authority  But  in  all  of  such  cases  the  makers  intended  to  execute  an  instru- 
ment which  should  be  binding  upon  them.  Blanks  were  filled  up  cuntrnry  to  the 
authority  given  by  the  makers,  or  in  some  other  way  the  insirumenis  were  made  so 
that  they  did  not  correspond  with  the  intention  of  the  makers;  but  in  all  such  case^ 
there  were  makers  and  ijustrumentSj  and  through  the  frauds  of  those  to  whom  the  instru- 
ments were  intrusted,  they  were  thus  made  to  be  of  different  effect  than  was  designed 
by  the  makers.  In  these  cases  it  is  correctly  held,  that  while  the  parties  j)erpetrating 
the  fraud  in  Eome  cases  may  have  been  guilty  of  forgery,  yet  the  makers  were  bound 
upon  the  instruments  as  against  holders  in  good  faith,  and  for  value. 

The  reason  is  obvious.     The  maker  ought  rather  to  suffer,  on  account  of  the  fraud- 
ulent act  of  one  to  whom  he  intnists  his  paper,  or  who  is  made  agent  in  respect  to  it, 

*Nance  w.  Lary,  5  Ala.,  370.        4^utnam  i».  Sullivan,  4  Mass.,  45,  Parsons,  C.  J. 

•Whitney  »«.  Sharp,  2  Lansing,  477. 

*Dougla.ss  w.  Matting,  29  Iowa,  498,  Beck,  J.,  said:  "The  defendant  trusted  tin* 
one  with  whom  he  was  dealing  with  the  preparation  of  the  inntrument.  The  instru- 
ment as  prepared,  was  not  what  defendant  had  agreed  to  si^n,  but  was  voluntarily 
executed  by  him.  The  act  of  the  agent  was  a  fraud  whereby  the  defendant  was  in- 
duced to  make  the  note,  and  not  the  false  making  of  it,  which  is  necessary  to  constitute 
a  forgery.  ♦♦••♦*  j^j^^  jj  ^ould  be  manifestly  unjust  to 
permit  the  maker,  while  admitting  the  genuineness  of  his  signature,  to  defeat  the 
note,  on  the  ground  that,  through  his  own  culpable  carele&^nens  while  dealing  with  a 
ftranger  he  signed  the  instrument  without  reading  it  or  attempting  to  ascertain  itstruo 
contents.    The  law  will  favor  as  between  the  holder  and  maker  in  such  a  cas3,  the 
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have  eyes  and  see  not;  or  ears  and  hear  not;  and  while  the  law  should 
protect  those  who  suffer  with  the  want  of  the  senses  in  their  proper 
development,  it  should  not  permit  those  who  have  them  to  throw  the 
burden  of  their  failure  to  use  them  upon  innocent  third  parties.  In 
such  cases  we  should  say  the  act  of  signing  the  paper  without  intend* 
ing  to  do  so,  imported  negligence  per  ae  and  rendered  the  party  liable. 
In  accordance  with  this  doctrine,  it  was  held  in  Iowa  that  where  one 
Matting  was  induced  to  sign  a  promissory  note  under  the  false  repre- 
sentation that  it  was  a  contract  of  agency,  he  was  bound  to  a  bona 
fide  holder. 

And  where  a  party's  signature  was  fraudulently  obtained  to  a 
printed  form  or  blank  under  pretence  of  getting  an  order  for  a  ma- 
chine, and  the  payee  filled  it  up  as  a  negotiable  note  for  $75,  payable 
to  T.  H.,  or  bearer,  the  like  decision  was  rendered.* 

From  the  case  of  Foster  vs.  McKimmon,  4  C.  B.,  704,  it  would 
seem  that  in  England  a  different  view  is  taken.  In  that  case  the 
party  was  induced  to  indorse  a  bill  upon  the  assurance  that  it  was  a 
guaranty,  and  it  was  held  that  he  was  not  bound.  It  appears  from  the 
evidence,  however,  that  he  was  a  gentleman  far  advanced  in  life,  and 
that  circumstance  may  have  been  of  some  weight  in  relieving  him 
from  the  imputation  of  negligence.  We  certainly  can  not  concur  in 
the  opinion  of  the  court  that  the  intention  of  the  party  signing  the 

than  an  innocent  purty.  The  law  esteems  him  in  fault  in  thus  putting  it  in  the  power 
of  another  to  perpetrate  the  fraud,  and  requires  him  to  hear  the  loss  consequent 
upon  this  negligence.  In  the  case  under  consideration  no  fault  can  be  imputed  to  de- 
fendant. He  did  not  intrust  his  signature  to  the  possession  of  the  forger  for  the 
purpose  of  binding  himself  by  a  contract.  He  conferred  no  power  upon  tlie  party 
who  committed  the  crime  to  use  it  for  any  such  purpose.  He  was  not  guilty  of  neg. 
ligence  in  thus  giving  it,  for  it  is  not  unusual,  in  order  to  identify  signatures,  and  for 
other  purposes,  for  men  thus  to  make  their  autographs.  The  defendant  can  not  be  re- 
garded as  being  so  far  in  fault  in  the  transaction,  that  he  ought  to  bear  the  loss  result- 
ing from  the  crime." 

more  innocent  and  diligent.  The  maker  had  it  in  his  power  to  protect  himself  from 
the  fraud,  but  failed  to  do  so.  When  the  consequences  of  this  act  are  about  to  be 
visited  upon  him,  he  seeks  to  make  another  bear  it,  on  the  ground  that  he  was  de- 
frauded through  his  own  groes  negligence.  He  can  certainly  claim  protection  neither 
on  the  ground  of  his  innocence  or  diligence. 

The  rule  contended  for  by  appellee  would  tend  to  destroy  all  confidence  in  com- 
mercial paper.  It  is  better  that  defendant,  and  others  who  so  carelessly  affix  their 
names  to  paper,  the  amtents  of  which  are  unknown  to  them,  should  suffer  from  the 
fnud  which  their  recklefsness  invites,  than  that  the  character  of  oommerical  paper 
should  be  impaired,  and  the  business  of  the  country  thus  interfered  with  and  unset- 
tled." ^McDonald  vs.  Muscatine  National  Bank,  27  Iowa,  319. 
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paper  sbonld  have  any  influence  in  fixing  his  responsibility.  Third 
parties  can  have  no  opportunity  to  scrutinize  his  intention  wliich  is  a 
sealed  book  to  all  but  himself;  and  he  should  not  be  permitted  to 
escape  the  responsibility  of  what  he  did,  by  pleading  what  he  design- 
ed to  do. 

Where  Bill  or  Note  Fraudulently  or  Feloniously  Ob- 
tained From  Drawer  or  Maker. 

§  37.  We  have  seen  that  delivery  is  necessary  in  the  case  of  a  bill 
or  note,  as  it  is  in  the  case  of  every  other  contract,  in  order  to  con- 
summate its  validity  between  the  parties  to  it.  Suppose,  however,  that 
a  bill,  or  promissory  note,  or  bank  note,  has  been  fully  completed  in 
form  and  signed  by  the  drawer  or  maker,  and  before  delivery  is  stolen 
from  the  possession  of  the  party  who  has  signed  it,  and  passed  by  the 
thief  to  a  bona  jth  holder  for  value  in  the  usual  course  of  business, 
would  tae  fact  that  the  party  signing  had  never  delivered  it  afford 
him  a  defense  against  such  bona  fide  holder  ?  whether  the  instru- 
ment be  payable  to  bearer,  or  to  the  order  of  the  thief,  if  it  be  in- 
dorsed by  him,  we  can  see  no  reason  why  the  bona  jide  holder  should 
not  be  entitled  to  recover.  The  want  of  delivery  is  a  defect  not  ap- 
parent on  the  face  of  the  bill  or  note.  The  signature  of  the  drawer 
or  maker,  is  itself  an  assurance  that  his  obligation  has  been  perfected 
by  delivery;  and  it  being  necessary  that  the  loss  should  fall  upon  one 
of  two  innocent  parties  it  should  fall  upon  the  one  whose  act  had 
opened  the  door  for  it  to  enter.  In  Massachusetts  this  doctrine  has 
been  applied  in  favor  of  the  holder  of  bank  notes  which  were  signed 
and  ready  for  use,  and  which  were  stolen  before  they  had  been  issued 
from  the  vault  of  the  bank  in  which  they  were  deposited;^  in  Illinois, 
against  the  maker  of  a  note  who  signed  it  as  a  mere  matter  of  amuse- 
ment, and  from  whom  it  was  stolen  by  one  who  saw  him  sign  it,  and 
who  passed  it  to  an  innocent  indorsee;^  in  England  against  the  ac- 
ceptor of  a  bill  who  tore  it  in  halves  with  the  intention  of  cancelling 
ity'and  afterwards  pasted  the  two  pieces  together  and  put  them  into 
circulation.' 

Thfe  doctrine  of  the  text  is  supported  by  the  views  of  some  of  the 

n¥oroe9ter  County  Bank  is.  Dorchester,  <&c.,  Bank,  10  Cush.,  488;  Thomson  on 
BUU,  (WUIaon'g  ed.,)  92. 
^bipky  a.  Carrol,  45  111.,  285.  'Ingham  w.  Primrose,  7  C.  B.,  (N.  S.,)  82. 
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text-writers/  as  well  as  by  the  cases  cited;  but  it  is  not  without  con- 
tradiction from  some  of  the  authorities.     In  Michigan,  where  the 
maker  of  a  note  payable  to  the  order  of  B.  signed  it  and  left  it  on  a  table 
in  a  room  where  his  sister  and  B.  remained  together,  enjoining  B.  not 
to   take  it,  as  thn  negotiation  pending  was  not  concluded,  but  B., 
nevertheless,  took  it  and  transferred  it  to  an  innocent  purchaser,  it 
was  held  that  the  maker  was  not  liable,  not  having  been  guilty  of  cul- 
pable negligence.^     But  the  reasoning  of  the  court  seems  to  us  alto- 
gether insufficient;  and  regardless  of  settled  principles.     The  ques- 
tion of  negligence  of  the  owner  has  never  been  considered  as  enter- 
ing into  the  inquiry  when  the  negotiable  instruments  of  third  parties 
payable  to  bearer  have  been  stolen  from   the  owner,  and  transferred 
in  trade;^  the  purchaser  in  such  cases  is  protected,  and  the  owner 
lose^  even  though  he  had  guarded  his  property  with  bolt  and  bar> 
and  if  bankers  and  others  who  must  necessarily  be  in  possession  of 
negotiable  securities  in  the  course  of  trade  are  not  protected,  we  can 
discover  no  principle  which  can  be  invoked  to  protect   one  who 
holds  his  own  paper  contrary  to  the  ordinary  wants  and  usages  of 
trade. 

The  want  of  delivery  in  the  case  of  an  indorsement*  can  not  be 
pleaded  against  a  bona  fide  holder,  any  more  than  in  the  case  of  a 
making,  drawing,  or  acceptance. 

Consideration  of  Renewai^. 

§  39.  If  the  consideration  of  the  original  bill  or  note  be  illegal  a 
renewal  of  it  will  be  open  to  the  same  objection  and  defense,*  and  if 
the  original  instrument  was  obtained  by  fraud,  a  renewal  of  it  by  the 
original  parties  without  knowledge  of  the  fraud,  would  stand  upon 
the  same  footing.*     But  if  at  the  time  the  renewal  was  executed  the 

^Thomas  on  Bills,  (Wilson^s  ed.,)  92;  1  Parson-^  N.  &  B.,  114,  in  which  it  in  said. 
If  a  piTson  sign  noted  in  blank,  and  lock  them  up  in  hiB  safe,  whence  they  are  stolen, 
filled  up  and  negotiated,  without  fault  or  negligence  on  his  part,  he  is  not  liable- 
Possibly  it  might  be  held  otherwise,  if  he  make  and  sign  a  perfect  note,  payable  to 
bearer,  and  it  be  stolen  under  similar  circumstances;  on  the  ground  that,  when  the  in- 
strument is  once  perfected  (although  it  has  never  passed  out  of  the  roaker'.<« 
hand  and  consequently  has  had  no  inception,  cw  o  eontracl),  it  is  like  money;  and  any 
one  who  receives  it  in  good  faith,  and  for  a  valuable  c  )nsideration,  acquires  a  p3r- 
fect  title."  'Bursonvs.  Huntington,  21  Mich.,  415. 

^Murray  tw.  Lardner.  *Gould  w.  Segee,  5  Duer.,  266. 

*Sawyer  t».  Wiswell,  9  Allen,  39;  Holden  tw.  Copgrove,  12  Gray. 

•Sawyer  w.  Wiswell,  9  Allen,  39. 
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parties  signing  knew  of  the  fraud  in  the  original^  they  will  be  re- 
garded as  purging  the  contract  of  the  fraud  and  can  not  then 
plead  it.' 

A  renewal  note  to  an  indorsee  for  value  and  without  notice  would 
not  be  open  to  plea  of  defect  or  illegality  in  the  consideration  of  the 
original  note.  The  new  payee  would  stand  upon  the  same  footing  as 
he  did  when  indorsee  for  value.* 

John  W.  Daniel. 

Ljnchborg,  Va. 

'Sawyer  w.  Wiswell,  9  Allen,  41.  «Calvert  w.  Williams,  64  N.  a,  168. 
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[From  13th  Wallace.] 


Accommodation  Paper. 

How  far  an  indorsement  of  paper  not  yet  issued^  which  indorse- 
ment has  been  requested  by  a  person  contemplating  taking  it,  as  an 
"accommodation"  to  him,  binds  the  indorser :    Yeager  vs.  FarweU,  6. 

Administrator. — See  Cafi  ured  and  Abandoned  Property,  i 

Ad  Valorem  Tax. — See  Customs  of  U.  S. 

Agency. 

When  the  agents  of  insurance  companies  having  agents  at  a  dis- 
tance from  their  principal  place  of  business,  undertake  to  prepare  the 
application  of  the  insured,  or  to  make  represeutations  to  the  insured 
as  to  the  character  or  effect  of  his  statements  or  his  application,  they 
will  be  regarded,  in  so  doing,  as  the  agents  of  the  company,  not  of 
the  person  insured;  and  no  limitation  of  the  agent^s  authority  will 
be  binding  on  parties  with  whom  he  deals,  unless  brought  to  their 
knowledge:     Insurance  Co,  vs.    Wilkinson,  222. 

Attorney. 

A  threat  of  personal  chastisement,  made  by  an  attorney  to  a  judge 
out  of  court  for  his  conduct  during  the  trial  of  a  cause  pending,  is 
good  ground  for  striking  the  name  of  the  attorney  from  the  rolls  of 
attorneys  practicing  in  the  court :     Bradley  vs.  Fisher,  336. 

Bill  of  Exceptions. 

Dated  during  the  term  at  which  the  trial  was  had,  though  some 
days  after  the  trial,  is  sufficient  if  it  show  that  the  exceptions  were 
taken  at  the  trial :     French  vs.  Edwards,  506. 

Bounty  Laws 

Are  not  laws  which  constitute  "contracts"  in  such  a  sense  that  the 
laws  may  not  be  constitutionally  repealed :  Salt  Company  vs.  Sag- 
inuw,  373. 

See  Constitutional  Law,  9. 
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Captured  and  Abani>oned  Property. 

1.  By  virtue  of  the  Act  of  17th  July,  1862,  authorizing  the  Presi- 
dent to  offer  pardon  on  such  conditioua  as  he  might  think  advisable, 
Hiid  the  proclamatioD  of  8th  December,  1863,  which  promised  a 
restoration  of  all  rights  of  property,  except  as  to  slaves,  on  condition 
tbat  the  prescribed  oath  be  taken  and  kept  inviolate,  the  persons  who 
bad  faithfully  accepted  the  conditions  offered  became  entitled  to  the 
proceeds  of  their  property  thus  paid  into  the  treasury,  on  application 
within  two  years  from  the  close  of  the  war:  United  States  vs. 
San,  128. 

2.  In  a  claim  by  an  administrator  of  a  deceased  person,  against 
the  United  States,  under  the  Act  of  March  12th,  1863,  relating  to, 
which  makes  proof  that  the  owner  never  gave  aid  or  comfort  to  the 
rebellion  a  condition  precedent  to  recovery,  it  is  no  bar  that  the 
deudeiU  gave  such  aid  or  comfort,  the  property  having  been  taken 
after  the  decedent's  death  aud  from  the  administrator,  and  not  from 
Am:    Carroll  vs.  Ihiited  States,  151. 

Caveat  Emptor. 
Where  the  meaua  of  knowledge  are  at  hand,  and  equally  available 
to  both  parties,  and  the  subject  of  purchase  is  alike  open  to  their  in- 
spection, the  purchaser  can  not  say,  in  impeachment  of  the  sale,  tbat 
be  was  deceived  by  the  vendor's  misrepresentations;  Slaughter'a 
Ada'r  vs.  Geraon,  370. 

Chabteb. — See  Constitdtiohal  Law,  8;  Comtbact,  4. 


the  liability  of  shipowners, 
ins  of,  as  well  as  injuriee  to 
I:      Norwiali    Company   vs. 

;ai.  Land  Office. 
le  12,  1858,  which  declares 
i,  settlers  on  the  public  lands 
1  shall  be  final,  means  final 
inti  ^oAnMn  vs.  Tows^ey,  72. 

BBS. 
to  insuiance  companies  who 
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have  paid  owners  of  goods  in  transit  on  their  roads  and  destroyed  by 
accidental  fire:     Hall  &  Long  vs.  Railroad  Companies,  3(59. 

See  Subrogation,  2. 

CoMPEN.-ATioK. — See  Constitutional  Law,  5,  6. 

y^  Conflict  op  Jurisdiction. 

I.  Federal  and  State  Courts, 

1.  The  Circuit  Courts  of  the  United  States  have  no  power  to  issue 
writs  of  mandamus  to  State  courts,  by  way  of  original  proceeding 
merely:     Bath  County  vs.  -4 my,  244;   Waisonw^,  Jones,  678. 

II.  Federal  and  State  Governments:     See  Constitutional  Law, 
III.  State  Courts  and  Federal   Government. 

2.  A  State  judge  has  no  jurisdiction  to  issue  a  writ  of  habeas  cor- 

pus,  or  to  continue  proceedings  under  the  writ  wheb  issued,  for  the 

discharge  of  a  person  held  under  the  authority,  or  claim  and  color  of 

the  authority  of  the  United  States,  by  an  officer  of  that  government: 

Tarble's  Case,  379. 

Constitutional  Law. 

1.  A  statute  does  not  necessarily  impair  the  obligation  of  a  con- 
tract because  it  may  affect  it  retrosi>ectively,  or  because  it  enhances 
tlie  difficulty  of  performance  to  one  party  or  diminishes  the  value  of 
the  performance  to  the  other,  provided  that  it  leave  the  obligation  of 
the  performance  in  full  force:     Curtis  vs.  Whitney ^  68. 

2.  The  power  of  Congress  over  the  public  lands,  and  the  effect  of 
its  grants,  can  not  be  interfered  with  by  State  legislation :  Gibson 
vs.  Chouteau,  92. 

3.  Whenever  a  general  rule  as  to  property,  or  personal  right«,  or 
injuries  to  either,  is  established  by  State  legislation,  its  enforcement 
by  a  Federal  court,  in  a  case  between  proper  parties,  is  a  matter  of 
course,  and  the  jurisdiction  of  the  court  in  such  case  is  not  subject  to 
State  limitation:     Railway  Company  vs.  Whitton,  271. 

4.  The  proviso  (sometimes  called  '*The  Drake  Amendment''),  in 
the  Appropriation  Act  of  July  12,  1870,  whose  substance  is,  that  an 
acceptance  of  a  pardon  without  a  disclaimer  shall  be  conclusive  evi- 
dence of  the  acts  pardoned,  but  shall  be  null  and  void  as  evidence  of 
rights  conferred  by  it,  is  unconstitutional  and  void.  It  invades  the 
powers  of  both  the  judicial  and  of  the  executive  departments:  UniUd 
States  vs.  lOein,  128. 

5.  It  is  not  necessary  that  property  should  be  absolutely  taken,  in 
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the  narrowest  sense  of  that  word^  to  bring  the  case  within  the  pro- 
tection of  those  provisions  of  the  Constitution  of  the  United  States 
and  of  the  several  States  which  declare  that  private  property  shall 
not  be  taken  for  public  use  without  just  compensation.  Such  serious 
interruption  to  the  common  and  necessary  use  of  property  as  is 
equivalent  to  a  taking,  will  bring  the  case  within  the  meaning  of  the 
Constitution:     Pumpelly  vs.  Green  Bay  Company,  166. 

6.  Lands  sold  by  the  United  States  with  no  reservation,  though 
bordering  on  a  navigable  stream,  aie  as  much  within  the  protection 
of  the  constitutional  principle  awarding  compensation  as  other  pri- 
vate property :     lb, 

7.  Whenever  a  State,  in  modifying  any  remedies  to  enforce  a  con- 
tract, does  so  in  a  way  to  impair  substantial  rights,  the  attempted 
modification  is  within  the  prohibition  of  the  Constitution,  and  to  that 
extent  void :     While  vs.  Hart,  646. 

8.  A  charter  to  a  railroad  company,  containing  an  exemption  of 
all  its  property  from  taxation,  is  a  contract;  and  a  law  subsequently 
passed,  laying  a  tax  on  tl  e  company's  franchise,  rolling  stock  or  real 
property,  violates  the  obligation  of  the  contract,  and  is  void :  Wi/- 
mington  Railroad  vs.  Rtid,  264. 

9.  But  ''bounty  laws,"  laws  encouraging  persons  to  engage  in  par- 
ticular trades  by  bounties,  drawbacks,  or  other  advantages,  do  not 
constitute  contracts:     Salt  Company  vs.  East  Saginaw,  373. 

10.  The  manner  and  conditions  upon  which  the  judicial  power  of 
the  United  States  shall  be  exercised,  except  as  the  original  or  appel- 
late character  of  the  jurisdiction  is  sj)ecially  designated  in  the  Consti- 
tution, are  mere  matters  of  legislative  discretion :  Railway  Company 
vs.  Whilion,  270. 

Contract. 

1.  A  contract  to  pay  for  slaves  sold  (slavery  being  at  the  time 
when,  and  the  place  where,  ihe  contract  was  made,  lawful)  is  valid, 
and  may  be  enforced  though  slavery  be  afterward  abolished,  and 
dealing  in  slaves  so  become  unlawful :      White  vs.  Hart,  647. 

2.  A  contract  to  re-imburse  is  implied  when  the  Government  takes 
private  property  for  public  use:     United  Stales  vs.  Russell,  623. 

3.  Where  the  Government,  during  the  rebellion,  contracted  for 
the  purchase  of  horses  on  a  large  scale,  there  being  at  the  time  cer- 
tain general  regulations  as  to  the  right  of  the  Government  to  exam- 
ine into  the  soundness  of  the  animals:  held,  that  the  dealer  could  not 
throw  up  his  contract  and  claim  damages  from  the  Government^  be- 
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cause  between  the  time  of  the  contract  and  the  time  appointed  for 
examination  of  the  horses  the  Government  adopted  certain  new  re- 
lations^ better  calculated  to  protect  it  against  fraud  present  and 
future^  to  which  regulations  it  insisted  that  these  horses  should  be 
subjected :     United  States  vs.  Wormer,  25. 

4.  A  charter  to  a  railroad  company,  which  exempts  all  its  proper- 
ty from  taxation,  is  a  contract,  and  a  law  subsequently  passed  laying 
a  tax  on  its  franchise,  rolling-stock,  or  real  property,  violates  the  ob- 
ligation of  a  contract:     Wilminffton  JS.  R.  vs.  JReid^  264. 

5.  What  misrepresentation  will  vitiate  a  contract  of  sale  and  pre- 
vent equity  from  enforcing  it:    Slaughier*s  AdmW  vs.  Gerson,  379. 

See  Bounty  Laws. — Constitutional  Law,  1,  7,  8,  9. 

Corporation. 

1.  To  be  considered  for  purposes  of  jurisdiction  a  citizen  of  the 
State  creating  it:     Railway  Company  v«.  Whiiton,  270. 

2.  Will  be  presumed  to  have  power  to  hold  land  when  bearing 

such  a  title  as  ^'Sulphur  Spring  Land  Company:''      Myers  vs.  Croft, 

291. 

Court  and  Bar. 

Relative  obligations  and  rights  of,  to  each  other,  fully  set  forth: 
Bradley  vs.  Fisher^  336. 

Customs  of  the  United  States. 

Goods  imported  from  a  foreign  country,  upon  which  the  duties  at 
the  Custom-house  have  been  paid,  are  not  subject  to  State  taxation 
whilst  remaining  in  the  original  cases,  unbroken  and  unsold,  in  the 
hands  of  the  importer,  whether  the  tax  be  imposed  upon  the  goods 
as  imports,  or  upon  the  goods  as  part  of  the  general  property  of  the 
citizens  of  the  State,  which  is  subjected  to  an  ocZ  valorem  tax:  Loto 
vs.  Austin,  29. 

Decision,  Final. — See  Commissioner  op  the  General  Land 

Office. 

Demand. — See  Negotiable  Paper. 
Equity. — See  Land  Department,  1,  2. 

Evidence. 

1.  In  a  suit  against  an  insurance  company,  where  the  defense  is 
that  certain  representations  were  false,  it  is  no  violation  of  the  mle 
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which  prevents  the  reception  of  verbal  testimony  to  contradict  a 
written  contract  to  show  that  in  fact  the  representations,  though  ap- 
parently those  of  the  party  assured,  were  made  by  the  agent  solicit- 
ing the  insurance,  and  who  received  the  answers  to  the  usual  inter- 
rogatories put:     Insurance  Co,  vs.  Wilkinson,  222. 

2.  In  actions  for  fraud,  large  latitude  given  to  the  admission  of: 
Ex.  Gr.  If  a  motive  exist  prompting  to  a  particular  line  of  con- 
duct, and  it  be  shown  that  in  pursuing  that  line  a  defendant  has  de- 
ceived and  defrauded  one  person,  it  may  be  inferred  that  similar  con- 
duct towards  another,  at  about  the  same  time,  and  in  relation  to  a 
like  subject,  was  actuated  by  the  same  spirit:  Butler  vs.  Watki'ns, 
457. 

Exceptions. — See  Bill  op  Exceptions. 

Exemption. — See  Constitutional  Law,  8;  Contract,  4. 

Fraud. — See  Evidence,  2. 

Habeas  Corpus. — See  Conflict  of  Jurisdiction,  2. 

Indorsement. — See  Accommodation  Paper. 

Insurance. — See  Agency;  Evidence,  1;  Common  Carriers, 

Insurer. — See  Subrogation,  2. 

Judicial  Comity. 

The  construction  of  a  State  law  upon  a  question  affecting  the  titles 
to  real  property  in  the  State,  by  its  highest  court,  is  binding  upon 
the  Federal  Courts:     Williams  vs.  Kirtland,  306. 

Land  Department. 

1.  Although  the  action  of  the  Land  Department  in  issuing  a 
patent  is  conclusive  in  all  courts,  and  in  all  proceedings  where  by  the 
rules  of  law  the  legal  title  must  prevail,  yet  after  the  title  has  passed 
from  the  Government  to  individuals,  courts  of  equity  may  examine 
whether  the  Land  OflSce  has  been  imposed  on  by  fraud,  false  swear- 
ing, mistake,  or  otherwise,  and  whether  the  party  vested  with  the 
legal  title  does  not  thus  hold  but  in  trust  for  another.  If  the  claim- 
ant has  established  his  right  to  the  land  to  the  satisfaction  of  the 
Land  Department  on  a  true  construction  of  acts  of  Congress,  but 

the  patent  has  issued,  owing  to  a  wrong  construction  of  them,  to 
VOL.  II.— NO.  I.— -7. 
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another  person,  equity  will  correct  the  mistake:     Johnson  vs.  JW«- 
ley,  72. 

2.  It  will  equally  relieve,  in  a  similar  case,  where  no  patent  ha.s 
actually  issued:     Samson  vs.  Smiley^  91. 

Life  Insurance. 

In  an  action  on  a  policy  of  life  insurance,  where  the  defend  set  up 
is  previous  serious  personal  injury  to  the  assured,  not  truly  repre- 
sented, the  question  of  such  injury  is  not  to  be  determined  exclusive- 
ly by  the  impressions  of  the  matter  at  the  time.  Its  more  or  less 
prominent  influence  on  the  health,  strength,  and  longevity  of  the 
})arty  is  to  be  taken  into  account,  and  the  jury  are  to  decide  from 
tliese,  and  the  nature  of  the  injury,  whether  it  was  so  serious  as  to 
make  its  non-disclosure  avoid  the  policy.  The  criteria  of  such  in- 
jury considered:     Insurance  Co,  vs.   Wilkinson,  222. 

Mandamus. — See  Conflict  of  Jurisdiction,  1. 

Misrepresentations.— See  Caveat  Emptor;  Contract,  5. 

Mistake. — See  Land  Department,  1. 

Negotiable  Paper. 

When  an  indorser  of  a  matured  note,  not  knowing  whether  de- 
mand has  or  has  not  been  made  of  the  maker,  w'rites  to  the  holder 
stating  that  the  maker  is  unable  to  pay,  and  promising  himself  to 
pay,  such  indorser  will  be  held  to  have  waived  proof  of  demand  and 
notice,  and  will  be  liable  as  indorser,  although  without  reference  to 
his  letter,  no  demand  of  payment  was  made,  or  notice  of  dishonor 
given:      Yeager  vs.  Farwell,  6. 

Notice. — See  Negotiable  Paper. 

Pardon. — See  Captured  and  Abandoned  Property. 

Parol. — See  Evidence,  1, 

Presumption.— See  Corporation,  2. 

Patent. 

In  a  suit  at  law  where  a  patent  of  prior  date  is  oflered  in  eviderce 
as  covering  the  plaintiff's  invention,  it  is  no  ground  for  rejecting  the 
prior  patent  that  it  does  not  profess  to  do  the  same  things  that  the 
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second  patent  does.  If  what  it  performs  is  essentially  the  same,  and 
its  structure  and  action  snggest  to  the  mind  of  an  ordinurily  skillAil 
mechanic  its  adaptation  to  the  same  use  as  the  second  patent  by  the 
sinie  nieiU'^,  this  adaptation  is  not  a  new  invention,  and  is  not  patent- 

sble:     Tucker  vs.  Spalding,  453. 

Patent. — See  Lasd  Department,  1,  2. 

Prior  I.\cumbrasce. — See  Subrogatios,  1. 

Public  Use. — See  Contract,  2. 

Purchaser. — See  Subrogation,  1. 

RE-IMBURSEMEST.^-See  CosTRAfrT,  2. 

.Slaves. — See  Contract,  1. 
State  Legislation. — See  Constitution  at.  Law,  2,  3,  7. 

SOBROOATION. 
i.  A  purchaser  of  real  estate,  who  after  purchasing  has  paid  oft' 
certain  unquestionable  early  incumbrances,  but  whose  purchase  has 
lipcn  afterwards  set  aside  as  a  fraud  on  creditors,  can  not,  on  his  pur- 
cbase  being  set  aside,  come  into  equity  and  ask  either  to  be  repaid 
the  money  which  he  applied  in  discharge  of  the  incumbrances,  or  to 
l)e  subrogated  to  the  rights  of  their  holders:  R.  R.  Co.  vs.  Soulier, 
■j17. 

suraed  and  totally  destroyed  by  acci- 
lortation  by  a  common  carrier,  is  en- 
a,  to  recover  what  he  has  paid  by  suit 
iall  &  Long  vs.  The  R.  R.  Conifar.i  s, 


'UTioNAL  Laiv,  8;  Contract,  4. 
Xeqotiable  Paper. 
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[For  this  number  of  the  Review  selections  have  been  made  from 
the  following  State  Reports:  43  Georgia;  3  Heiskell,  (Tennessee); 
35  Indiana;  32  Iowa;  and  47  New  York.] 

Accounts. 

Fi'om  another  county  or  State,  set-off  or  recoupment, — Where  an  ac- 
count comes  frdm  another  Slate  properly  proved  by  the  affidavit  of 
the  party,  a  set-oflF  or  recoupment  may  be  pleaded  without  biing 
swcrn  to:    Briggs  vs.  Montgomery,  673;  3  HeiskelPs  Tenn.  Reports. 

Action. 

Equitable  jurisdiction. — A  person  having  the  equitable  title  to 
land  can  not  recover  in  an  action  at  law  on  the  ground  that  the  legal 
or  paper  title  is  based  upon  fraud.  The  legal  title  must  first  be  at- 
tacked and  declared  void  by  an  action  in  chancery:  Walker  vs. 
Kynett  et  aJ.,  524,  S2  Iowa. 

♦  Additional  Evidence. — See  Appeal,  2. 

Admissions. — See  Evidence. 
Agreement  to  Extend  Time. — See  Principal  and  Surety,  2. 

Alienation  of  Real  Estate. 

1.  Restriction  of. — A  grantor  of  real  estate  may  limit  or  restrict 
the  power  of  alienation  for  a  period  of  time,  but  an  absolute  prohi- 
bition is  void:  Andreus  vs.  Sj)artin  et  aL,  262,  35  Ind. 

2.  Deed — Construction. — The  language  of  a  deed  was  as  follow?, 
A.  and  B.  his  wife,  conwy  and  warrant  to  C.  her  lifetime,  and  after 
her  death  to  descend  to  the  heirs  of  her  body,'^  certain  real  estate. 
"The  said  C,  in  consideration  of  this  deed,  receipts  and  forever  quit- 
claims to  any  further  interest  in  and  to  her  father's  real  estate  what- 
ever, and  that  a  transfer  of  said  real  estate  by  C.  shall  in  no  wise  be 
valid:  lb. 

Held:  That  the  deed  conveyed  a  fee  simple  absolute  to  the  grantee. 
Held:  Also,  that  the  grantee  possessed  the  right  of  alienation, and 
that  an  alienation  by  her  completely  cut  off  all  her  heirs :  Ih. 

Answer. — ^See  Chancery  Pleading,  2. 
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Appeal. 

1.  Coriiifruction  of  language  of  charge. — An  appellate  court  will 
not  seize  hold  of  isolated  portions  of  a  charge  for  the  purpose  of  dis- 
covering error.  If  the  charge,  as  a  whole,  conveys  to  a  jury  the  cor- 
rect rule  of  law  upon  a  given  question,  the  judgment  will  not  be  re- 
versed. If  the  language  used  is  capable  of  different  constructions, 
that  one  will  be  adopted  which  will  lead  to  an  affirmance  of  the 
judgment,  unless  it  fairly  appears  the  jury  were,  or  at  least  might 
have  been,  misled:  Caldwell  vs.  The  N,  J.  Steamboat  Co,,  2s2,  47 
N.  Y.  Reports. 

2.  Additional  evidence  after  testirnmiy  djosed, — After  the  testimony 
in  a  case  has  closed,  it  is  discretionary  with  the  court  whether  to  open 
the  case  or  not,  to  receive  additional  evidence,  and  the  decision  is  not 
reviewable  here :  lb, 

»'.  Motion  to  vacate  or  set  a^de  judgment, — Where  the  court  has 
acquired  jurisdiction  of  the  subject  matter  of  an  action  or  proceed- 
ing, it  has  jurisdiction  to  render  judgment,  and  if  error  is  com- 
mitted, thi^  judgment  is  voidable,  not  void,  and  the  remedy  of  the 
j)arty  aggrieved  is  by  appeal.  It  is  only  where  a  judgment  is  void 
that  a  party  has  an  absolute  legal  right  to  have  it  set  aside  or  vacated 
u{)on  motion.  An  order,  therefore,  denying  a  motion  to  set  aside  a 
judgment  in  a  case  where  the  court  below  had  jurisdiction,  is  not  ap- 
pealable to  this  court:  Schaettler  vs.  Gardiner,  404,  47  N.  Y. 

4.  General  exceptions  to  charge. — Where  various  requests  are  made 
to  the  court  l)elow  to  charge,  some  of  which  are  substantially  com- 
plied with  in  the  charge,  a  general  exception  to  the  refusal  to  charge 
each  of  the  requests  submitted,  except  so  far  as  embraced  in  the 
charge  delivered,  and  to  every  part  of  the  charge  which  is  incon- 
sistent with  such  requests,  presents  no  question  for  review  in  this 
court:  AyrauU  vs.  Fadjic  Bank,  570,  47  N.  Y. 

5.  Parties — Former  decree, — A  decree  of  the  Supreme  Court,  made 
ujx>n  an  appeal  by  part  only  of  the  defendants  interested,  though  the 
opinion  of  the  court  shows  a  doubt  as  the  power  of  the  court  to  bind 
the  others,  infant  defendants,  will  affect  the  rights  of  the  parties  as 
to  whom  no  appeal  is  prayed,  unless  such  rights  are  saved  by  the  de- 
cree. But  if  it  appears  from  the  opinion,  and  the  manner  in  which 
the  case  was  presented,  that  a  particular  question  w^as  not  presented, 
or  intended  by  the  parties  to  be  passed  upon  on  the  appeal,  the  court 
will  not,  on  a  subsequent  appeal,  be  precluded  from  an  examination 
of  the  question:  Reynolds  vs.  Braudon,  593,  3  Heiskell's  Tenu.  Kc- 
ports. 
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Apportionment. — See  Assessment  and  Taxation,  12. 

Arbitration  and  Award. 

An  award  of  arbitrators  is  conclusive  as  to  all  matters  subroitteil 
to  them  by  the  parties,  but  if  it  is  doubtful^  from  the  terms  of  the 
submission,  whether  certain  matters  were  submitted  to  and  passed 
upon  by  the  arbitrators,  it  is  competent  for  the  court  to  admit  evi- 
dence as  to  the  truth  of  the  facts  of  the  case,  and  then  to  charge  the 
jury  as  to  the  law  applicable  thereto:  Keaton  vs.  Mulligan^  308,  43 
Ga! 

Assp:ssment  and  Taxation. 

1.  Powei' of  ajyportionmetit. — The  power  of  apportionment  is  in- 
cluded in  the  power  to  impose  taxes,  and  is  vested  in  the  legislature; 
and  in  the  absence  of  any  constitutional  restraint,  the  exercise  of  this 
power  by  it  can  not  be  reviewed  by  the  courts:  Gordon  vs.  Corn€i<f 
f>08,  47  N.  Y. 

2.  Where  a  tax  is  imj>osed  upon  a  particular  locality  to  aid  in  a 
public  purpose,  which  the  legislature  may  reasonably  regard  as  a 
benefit  to  that  locality,  as  well  as  to  the  State  at  large,  inequality  in 
the  aj>portionment  of  the  expenses  of  the  undertaking,  with  refer- 
ence to  the  benefits  resulting  to  the  State  and  the  locality,  can  not  be 
alleged  for  the  purpose  of  impugning  the  validity  of  the  act:  lb. 

Assignment. 

1.  The  law  presumes,  as  against  a  debtor,  in  the  absence  of  proof 
to  the  contrary,  that  an  assignment  of  the  demand  against  him  was 
made  with  due  authority  and  upon  a  good  consideration;  also,  that 
it  is  fair  rather  than  fraudulent.  The  fact,  therefore,  that  an  assigu- 
mrnt  by  a  president  of  a  bank  was  in  consideration  of  a  |)rivate  ia- 
debtedness  on  his  part  to  the  assignee,  is  not  sufficient  to  raise  a  pre- 
sumption in  favor  of  ti\^  debtor,  that  the  assignment  was  without 
authority  and  in  violation  of  duty,  and  does  not  aftt»ct  the  validity 
of  the  assignment:  Belden  vs.  Meeker,  307,  47  N.  Y. 

2.  An  assignee  of  a  mortgage,  although  a  bona  fide  holder,  takes 
the  same  subject  to  all  defences  existing  between  the  original  parties: 
Jngraham  vs.  I}hborough ,  42] ,  47  N.  Y. 

Award. — See  Arbitration  and  Award. 

Bailment. 
Loan  of  property. — Where  the  plaintiff,  having  a  horse  for  which 
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he  had  no  use,  to  avoid  the  expense  of  keeping,  requested  the  defend- 
ant to  take  it  &ad  do  his  work  with  it  iu  consideration  of  its  feed  and 
keeping,  it  was  Udd:  That  this  was  not  a  mere  commodatum  or 
gratuitons  loan,  under  which  tlie  defendant  woiikl  be  rt-quired  to  ex- 
ercise extraordinary  care,  but  a  contract  fur  the  mutual  bonelit  of  both 
parties,  under  which  the  defendant  was  require*!  to  exercise  only  or- 
dinary care  in  the  keeping  and  care  of  the  animal ;  Chamberlain  vs. 
Cofi6, 16l,32Io,va. 

Bankrupt  Law. 

1.  EquH^  of  redemption. — An  assignee  in  bankruptcy  acquires  t!ic 
cfjiiity  of  redemption  of  the  bankrupt  in  his  real  estate,  stilyect  to  an 
tmistandiug  mortgage:    Winslow  vs,  Clark,  261,  47  N.  Y. 

2.  Same. — Where  the  mortgage  is  foreclosed  without  making  tlie 
assignee  in  Bankruptcy  a  party,  his  right  to  redeem  is  not  im- 
paired. He  may  tnforce  it  as  against  the  purchaser  at  the  mortgage 
sale,  as  his  grantor;  Il>.  , 

3.  Same — Purcliaser  ai  mortgage  sate  necessari/  parly. — The  pur- 
chaser at  the  mortgage  sale  or  his  graatce  becomes,  as  to  the  assignt'c 
in  bankruptcy,  mortgagor  lu  possession,  and  is  a  necessary  party  to 
an  action  to  redeem :  lb. 

4.  Same — Conrer/tion. — The  assignee  in  bankruptcy  can  not  main- 
lain  a  [>ersonal  action  agiunst  the  mortgagor,  or  the  purcliaser  at  the 
mortgage  sale,  for  the  value  of  the  equity  of  redeai|)tiun,  as  upon  a 

ithia  the  thirty-fifth  section  of  the 

ction. — The  enactment  of  the  Feit- 
lot  operate  to  nullify,  supersede,  or 
™  of  the  several  States;  and  juris- 
,he  State  laws,  at  least  until  the  jii- 
las  been  called  into  exercise:  Beed 
,  32  lovi^ 


3  be  declared  a  voluntary  bankrupt, 
land  belonging  to  him  was  sold  by 
court  of  this  State  against  the  peti- 
y  levied,  and  the  petitioner  was  af- 
t  died  before  the  proceedings  in  re- 
concluded,  Meld:  That  the  ealo 
id  divested  the  title  of  the  bank- 
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rupt ;  that  no  title  to  the  property  ever  vested  in  the  assignee,  and 
the  purchaser  at  the  sheriff's  sale  got  a  good  title,  even  as  against  the 
wife's  right  of  dower,  under  the  laws  of  this  State:  Thompson  vs. 
Moses,  383,  43  Ga. 

Bill  and  Amended  Bill. — See  Chancery  Pleading,  1. 

Bill  of  Review. — See  Chancery  Pleading,  2,  3. 

Bond. — See  Contract,  2;  Executor,  1. 

Chancery  Pleading. 

1.  Billy  and  amended  bill — Where  original  and  amended  bills  are 
filed,  they  are  both  to  be  looked  to,  to  support  the  complainant's  case, 
on  demurrer  to  the  amended  bill:  Bradley  vs.  Dibbrel,  522,  3  Heis- 
kell,  Tenn.  Reports. 

2.  Bill  of  Revieiv. — Answer. — 3Iay  contest  what, — An  answer  to  a 
bill  of  review  can  not  go  behind  the  decree  attacked,  to  again  put  in 
issue  matters  which  were  in  issue  before  the  decree:  Saunders  vs. 
Gregory,  567.     lb, 

3.  Same, — New  matter, —  Waive7\ — A  bill  of  review,  alleging  that 
the  fund  in  ccmplainant's  hand  had  been  received  in  Tennessee  money, 
and  other  funds,  which  had  become  depreciated  since  received,  not  be- 
ing demurred  to  for  want  of  leave  to  file  it;  held  good,  and  that  want 
of  leave  was  waived:     lb, 

4.  Innocent  purchaser, — Plea  of, — A  statement  in  an  answer,  by 
the  purchaser  of  land,  under  a  mortgage  given  to  a  surety,  that  when 
he  purchased  he  paid  a  part  of  the  purchase  money  to  the  mortgagee 
and  it  was  his  understanding  that  the  mortgage  debts  were  to  be  paid, 
that  he  thought  he  had  a  good  title,  and  that  a  purchaser  from  him 
understood  it  in  that  way,  is  not  good  as  a  plea  of  innocent  purchaser: 
Saylors  vs.  Saylors,  525.     lb. 

QkANCERY  Sale. 

1.  Bill  to  sell  to  pay  debts  and  for  partition, — A  bill  to  sell  land 
and  slaves  to  pay  debts,  and  for  distribution,  may  be  maintained 
upon  the  ground  of  necessity  to  sell  for  partition  and  distribution 
though  the  case  made  for  necessity  to  pay  debts  wholly  fail:  Fulton  vs. 
Davidson,  614,  3  Heiskell,  Tenn.  Reports. 

2.  Allowance  to  Commissioner. —  Considerations  which  affed, — A 
commissioner  having  made  one  sale,  when  the  compensation  allowed 
by  law  was  inadequate— on  a  re-sale  the  court  allowed,  the  law  having 
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been  changed,  a  more  liberal  compensation  on  account  of  the  insuflR- 
ciencv  of  the  other  allowance,     lb, 

■r 

3.  Same. — Change  of  law  pending  «e?Tice. — The  rate  of  compen- 
sation being  changed,  after  a  sale,  but  before  collection  of  notes,  etc., 
the  court  below  allowed  the  higher  rate,  and  the  Supreme  Court  re- 
fused to  disturb  it:     lb, 

4.  Purchaser. — Loss  on  re-sale. — A  party  buying  lands  at  a  chan- 
cery sale,  and  failing  to  pay  according  to  the  terms  of  sale,  is  liable 
on  a  re-sale  to  the  payment  of  any  deficiency  in  price:     lb. 

Compensation. — See  Chancery  Sale,  2,  3. 
Condition. — Construction,  2. 

Constitutional  Law. 

1.  Taxation  and  Representation. — The  power  to  be  conferred  upon 
counties  to  tax  can  not,  by  any  special  or  local  law,  be  taken  from 
Justices  of  the  Peace  as  a  county  court,  and  conferred  on  locaJ  tri- 
bunals of  particular  counties,  composed  even  temporarily  of  commis- 
sioners appointed  by  the  Governor.  Taxation  by  the  county  court 
preserves  the  principle  of  taxation  by  the  representatives  of  the  tax- 
payers which  the  other  system  infringes:  Pope  vs.  Phil/er,  682,  3 
Heiskell,  Tenn.  Reports. 

2.  Privihge. — Defined. — The  exercise  of  any  occupation  or  busi- 
ness which  requires  a  license  from  some  proper  authority,  designated 
by  a  general  law,  and  not  open  to  all  or  any  one  without  such  license, 
is  a  privilege  within  the  meaning  of  the  constitution:  State  vs. 
8chlier,  281.     lb. 

3.  ContM  j^acew. —Omission  of  contra  pacem  in  indictments  fatal 
because  required  by  the  constitution:     Rice  vs.  State,  215.     lb. 

4.  Venue. — The  Code,  52 12,  sub.  sec.  9,  which  prohibits  the  re- 
versal of  a  judgment  "because  the  bill  of  exceptions  omits  to  state 
that  the  venue  was  proven  in  the  court  below,"  is  contrary  to  the 
constitution:  Art.  1.  sec.  9.  Mayes  vs.  State,  430;  Alexander  vs. 
State,  475.     lb. 

5.  Jury. — The  Act  of  1866,  c.  5,  sec.  1,  declaring  that  persons  not 
qualified  voters  were  subject  to  challenge  as  jurors,  was  unconstitu- 
tional and  void:    'Gibbs  vs.  State,  72. 

Construction. 

1.  Intent  to  privail. — The  construction  of  an  instrument   is  to  be 
arrived  at,  not  only  from  its  terms,  but  from  the  circumstances  under 
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which  it  is  made,  the  motives  which  induced  it,  and  the  purposes  and 
objects  of  it:  Hyde  vs.  Darden,  515,  3  Heiskell,  Tenn  Reports. 

2.  CowlUion. — Precedent  or  Subsequent. — Whether  a  condition  be 
precedent  or  subsequent  depends  upon  intention,  not  form:     76. 

3.  Law  of  costs  to  be  liberally  construed:     WUliama  vs.  Slate.  lb- 

4.  The  established  canons  of  construction  applicable  to  statutes, 
to-wit,  that  the  intent  of  the  law* maker  is  to  be  sought  for,  and,  when 
discovered,  is  to  prevail  over  the  literal  meaning  of  the  words  of 
any  part  of  the  law;  and  that  this  intent  is  to  be  discovered,  not  alone 
by  considering  the  words  of  any  part,  but  by  ascertaining  the  gen- 
eral purposes  of  the  whole,  and  by  considering  the  evil  which  existed 
calling  for  the  new  enactment,  and  the  remedy  which  was  sought  to 
be  applied,  apply  as  well  to  the  construction  of  a  constitution  as  to 
that  of  a  statute  law.  A  constitution  is  also  to  be  held  as  prepared 
and  adopted  in  reference  to  existing  statutory  laws,  upon  the  pro- 
visions of  which,  in  detxiil,  it  must  depend  to  be  set  in  practical  oper 
ation:     People  ex  veL  Jackhon  vs.  PotteryS15,*i7  ^.  Y. 

5.  Statutes, — Legislative  intent. — Contemporaneous  acts. — A  statute 
should  be  so  construed  as  not  to  work  a  public  mischief  unless  required 
by  words  of  the  most  explicit  and  unequivocal  import.  In  the  con- 
struction of  statutes,  effect  must  be  given  to  the  intent  of  the  legisla- 
ture whenever  it  can  be  discerned,  though  such  construction  seem  con- 
trary to  the  letter  of  the  statute.  Words  absolute  in  themselves, 
and  language  the  most  broad  and  comprehensive,  may  be  qualified 
and  restricted  by  reference  to  other  parts  of  the  same  statute  to  other 
acts,  in  pari  viotena,  passed  before  or  after,  or  to  the  existing  cir- 
cumstances and  facts  to  which  they  relate.  So,  also,  cotemporandous 
legislation,  although  not  precisely  in  pan  materia,  may  He  referred 
to  for  the  same  purpose.  Statutes  enacted  at  the  same  session  of  the 
legislature  should  receive  a  construction,  if  |)ossible,  which  will 
give  effect  to  each.  A  clause  in  a  statute  purporting  to  repeal 
prior  statutes  is  subject  to  the  same  rules  of  construction,  and  al- 
though general  and  unqualified,  if  an  intent  appear  to  give  the  lan- 
guage a  qualified  or  limited  sense,  the  intent  must  prevail  over  the 
literal  interpretation:     Smith  vs.  The  People,  330,  47  N.  Y. 

See  Appeal,  1;  Alienation  op  Real  Estate.  Contract,  1. 

Constructive  Notice. 

The  record  of  an  assignment  of  a  mortgage  is  constructive  notice 
as  against  a  grantee  of  a  mortgagor,  that  the  mortgagee  can  no  longer 
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deal  with  the  mortgaged  interests;  and  a  subsequent  discharge  or  re- 
lease of  the  lien  of  the  mortgage  executed  by  him  is  invalid:  Beldeii 
vs.  Meeker,  307,  47  N.  Y. 

Contra  Pacem. — See  Constitltioxal  Law,  3. 

Contract. 

1.  Construction, — Bond, — Mistake  of  law. — A  mistake  on  the 
part  of  a  person  executing  an  instrument  as  to  its  legal  eflPect,  or  that 
it  has  an  eflTect  different  from  that  intended,  cannot  avail  to  avoid 
that  construction  of  the  instrument  which  the  language  used  and  the 
rules  of  law  as  applied  thereto  require:  Moorman  &  Green  vs.  Col- 
Ih  d  «/.,  265,  32  Iowa. 

2.  So  heldy  in  respect  to  a  bond  given  to  an  officer  for  the  release 
of  attached  property,  and  which  was  intended  as  a  delivery  bond,  but 
which  bound  the  obligor  \o  pay  the  judgment  rendered  against  the 
attachment  defendant:     lb. 

Conversion. — See  Bankrupt  Law,  4. 

Convey  ANCE, 

1.  Warranty. — Measure  of  Damages. —  Vendor  and  Vendee. — 
^  hile  an  eviction  by  judgment  of  law  is  not  necessary  in  order  to 
entitle  the  grantee  of  real  estate  to  maintain  an  action  on  the 
covenants  of  warranty,  and  while  it  is  sufficient  if  he  yield  the  title 
to  one  paramount,  yet  if  he  so  yields  or  buys  in  an  outstanding  one, 
he  does  scat  his  i)eril;  and  in  an  action  on  the  covenant,  in  such  case, 
the  burden  is  upon  him  to  show  that  the  title  to  which  he  yielded  or 
'wught  in  was  paramount  to  that  of  his  grantor:  Thomas  vs.  Stickle 
<^  a/.,  71,32  Iowa. 

2.  This  rule  applies  as  well  to  cases  of  a  vendee  holding  under  a 
title  bond  of  the  usual  character  and  form  from  his  vendor  as  to 
caj4e8  of  a  grantee  holding  under  an  absolute  conveyance,  with  cove- 
nants of  warranty  from  his  grantor:     lb. 

3.  dovenanis. — Mortgage. — The  grantee,  in  a  deed  of  trust,  is  en- 
titled to  the  benefit  of  covenants  running  with  the  land:  Devin  vs. 
HendershoH,  192,  32,  Iowa. 

4.  And  it  seems  the  same  rule  would  apply  in  case  of  a  mort- 
ise   lb. 

Costs. 

Wa^  of  Jurisdiction. — Change  of   Venue, — Where  a  change  of 
{vohibited  by  the  constitution,  is  ordered  and  the  court  to 


108  ,     Selected  Digest  of  State  Reports 

which  the  change  is  made,  in  consequence,  has  no  jurisdiction,  it  can 
render  no  judgment  for  the  costs  of  a  trial  which  has  taken  place 
there;  nor  can  the  court  of  the  county  from  which  the  cause  came: 
The  State  vs.  Logston,  276,  3  Heiskell,  Tenn.  Reports, 


See  Construction,  3. 

Covenant. — See  Conveyance,  3. 
Criminal  Law. 

1.  Right  to  keep  and  bear  arms, — The  citizen  has,  at  all  times, 
the  right  to  keep  the  arms  of  modern  warfare,  and  to  use  them  in 
such  manner  as  they  may  be  capable  of  being  used  without  annoy- 
ance and  hurt  to  others,  in  order  that  he  may  be  trained  and  efficient 
in  their  use:     Andreios  vs.  State,  165,  3  Heiskell,  Tenn.  Reports. 

2.  Same. — Regulation  of  Amis  oj  warfare, — The  right  to  keep 
arms  of  warfare  can  not  be  proliibited  by  the  legislature  under  the 
permissive  clause  of  the  constitution  of  1 870, allowing  the  legislature 
to  regulate  the  '^ wearing"  of  arms.  The  use  of  such  arms  may  be 
restricted  as  to  manner,  time  or  place,  due  regard  being  had  to  the 
right  to  keep  and  bear,  for  the  constitutional  purpose,  but  cannot  be 
prohibited:     lb. 

3.  Embezzlement, — A  mere  failure  to  pay  over  state  revenue  is  evi- 
dence of  embezzlement:     State  vs.  Cameron,  78.     Ih. 

4.  Same. — Offense  of  omission  to  pay. — This  offense  is  one  of  the 
will,  to  be  ascertained  from  passive  conduct  in  failing  to  take  or  send 
the  money  to  the  Treasury:     Gibbs  vs.  State,  72,     lb. 

6.  Insanity.  —Opinion  of  unprofessional  witnesses. — In  criminal  cases 
unprofessional  witnesses  may  be  asked,  after  giving  the  circumstances 
and  conduct  of  the  party,  to  state  their  opinion  as  to  his  sanity;  and 
the  exclusion  of  such  evidence  offered  by  a  defendant,  is  error:  Dove 
vs.  Staley  348,  3  Heiskell,  Tenn.  Reports. 

6.  Same. —  Quantum  of  proof. — Doubts. — A  charge  that  "the  proof 
of  insanity  must  be  as  clear  and  satisfactory,  in  order  to  acquit,  as 
the  proof  of  the  crime  ought  to  be  to  find  a  sane  man  guilty,"  or  to 
charge  that  if  the  jury  have  a  reasonable  doubt  as  to  the  insanity  of 
defendant  they  ought  to  convict,  is  error:     lb. 

7.  Self-defense. — Past  threats  or  conduct  of  the  deceased,  how  vio- 
lent soever,  will  not  excuse  a  homocide  without  suflScient  present 
demonstration  to  authorize  the  belief  that  the  deadly  purpose  then 
exists,  and  the  fear  that  it  will  then  be  executed.  The  danger  must 
be  present,  apparent  and  imminent,  and  the  killing   must  be  done 


Selected  Digest  of  Slate  Reports  109 

under  a  well  founded  belief  that  it  '.a  absolutely  necessary  for  the  de- 
fendant to  kill  at  that  nioment,  to  save  fiimself  from  a  great  or  like 
injary:     Williams  vs.  Sfafe.     lb. 

Damages. — See  Recodpment. 

Becbee. — See  Chancery    Pleading,    2. 

Dedication. 

1.  Pui/ic  Oroanda. — Injunction. — Where  the  owneroflantls  lays  out 
a  town  thereon  and  sells  lots  to  purchasers  with  reference  to  the  plat 
thereof, the  purchasers  of  such  lols  acquire  as  appurtenant  thereto  a  vest- 
ed right  in  and  to  adjacent  grounds  designated  on  such  plat  as  public 
grounds,  to  the  full  extent  such  designation  imports,  and  a 
diversion  of  the  same  from  such  purpose  by  the  proprietor  will  be  re- 
strained by  injunction  at  the  instance  of  a  purchasen  Fiaher,  et  al., 
vs.  Beard,  346,  32  Iowa. 

2.  Change  of  plal. — Nor  can  this  right  of  purchasers  be  affected 
by  a  subsequent  change  of  the  plat  by  the  pniprietor,  without  their 
consent:     i'>. 

3.  Parol  deilication. — A  dedication  of  public  grounds,  at  least  so 
fer  as  purchasers  are  concerne<l,  may  be  made  by  acts  in  paie,  and 
established  by  parol  representations  of  the  proprietor  to  purchasers 
of  lots  at  the  time  of  sale,  that  the  space  in  question  should  remaiu 
public  and  unoccupied:     lb. 

4.  To  constitute  a  public  use  it  is  not  requisite  that  the  public  at 
large  shall  be  entitled  to  share  its  advantages,  hut  it  is  sufficient  if  it 
may  be  enjoyed  by  a  portion  of  the  inhabitants:     lb. 

5.  Slaiuie  of  limituiioTia. — The  statute  of  limitations  will  not  be- 
gin to  run  as  against   the  rights  of  persons  purchasing  lots  under 

hat  an  adjacents  pace  should  remain 
does  some  act  inconsistent  there- 


al  power  of  Congress,  to  prescribe 
ifer  of  property  within  thera.  A 
auf*  not  duly  stamped:  Moore  vs. 

Assignment,  2 
lNCery  Pleading,  1,  3. 
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Distribution. — See  Chancery  Sale,  1. 

Easement. 

The  owner  of  the  soil  upon  which  surface  waters  stand,  or  through 
which  they  soak,  has  the  right  to  lead  them  off  in  such  direction  and 
in  such  quantity  as  he  sees  fit,  taking  care  only  that  he  does  not  injure 
his  neighbor  by  discharging  them  upon  him  in  an  unusual  quantity 
or  at  an  unusual  place,  and  has  the  right,  at  his  pleasure,  to  change 
the  direction  of  the  drainage.  But  where  the  owner  of  a  tract  of 
land,  upon  which  there  was  a  marsh,  has  dug  a  ditch  therefrom 
through  other  portions  of  the  tract,  making  a  permanent  channel  in 
which  the  waters  gathered  in  the  marsh  flow  in  a  continuous  stream, 
mutually  benefitting  the  lands  drained  and  the  lands  to  which  is  coji- 
veyed  a  supply  of  good  water,  and  subsequently  and  while  these  re- 
ciprocal benefits  and  burdens  were  existing  and  apparent,  has  divided 
the  tract  into  parcels,  and  conveyed  the  parcels  to  diflerent  grantee?, 
who  contracted  with  reference  to  such  a  condition  of  the  lands,  the 
respective  grantees  have  no  right  to  change  the  relative  condition  of 
one  parcel  to  the  injury  of  another:  Curtis  vs.  Ayraulty  73,  47  N.  Y. 

Ejectment. 

1,  In  an  action  to  recover  the  possession  of  real  estate  in  the  oc- 
cupancy of  tenants  of  one  claiming  title  adverse  to  plaintiff,  the  land- 
lord is  a  necessary  party,  and  the  presence  of  the  tenant  is  not  essen- 
tial to  enable  him  to  litigate  the  title.  He  may,  therefore,  waive  the 
defect  of  the  non-joinder  of  the  tenant  as  a  party  defendant,  and  the 
not  taking  the  objection  by  demurrer  or  answer  is  such  waiver:  Fin- 
negon  vs.  Carraher^  493,  47  N.  Y. 

2.  Defendant  (the  landlord),  at  the  time  of  the  service  of  the  sum- 
mons and  complaint  upon  him  in  such  an  action,  told  plaintiff's 
attorney,  by  whom  they  were  served,  that  he  lived  in  and  was  in  pos- 
session of  the  house  in  question,  and  upon  the  faith  of  that  statement 
the  attorney  served  the  papers  upon  him.  Heldy  That  the  defendant 
was  estopped  from  denying  that  he  was  in  the  actual  possession^of 
the  premises  at  the  time  of  the  commencement  of  the  action,  by  his 
declaration,  and  by  receiving  and  retaining  the  complaint,  without 
objection,  that  he  was  not  the  proper  party:  lb. 

Embezzlement. — See  Criminal  Law,  3,  4. 
Equitable   Jurisdiction. — See   Action. 
Equity  of  Redemption. — See  Bankrupt  Law,  1,  2, 
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Estoppel. — See  Ejectment,  2. 
Evidence. 

Admissions  or  declarations. — The  declarations  or  admissions  of  a 
oo-defendant  or  tliird  person,  in  regard  to  the  commission  of  an  of- 
fense, when  made  after  the  oflFense  is  committed,  are  not  admissible  as 
evidence  for  a  defendant:  Siblc  vs.  State,  137;  3  HeiskelPs  Tenn. 
Reports. 

See  Mal-practice. 

Executor. 

1.  Sale  of  Real  Estaie  by  Foreign  Executor — Bond. — In  a  pro- 
ceeding for  the  sale  of  real  estate  in  this  Sfate  by  a  foreign  executor, 
the  sale  is  to  be  authorized  in  the  same  manner,  and  upon  the  same 
terms,  as  in  the  case  of  an  executor  appointed  in  this  State,  except 
that  if  it  is  shown  that  sufficient  surety  for  the  application  of  the 
proceeds  has  been  given  in  the  State  or  county  where  the  executor 
was  appointed,  and  a  duly  authenticated  copy  of  such  bond  is  filed 
in  the  court  where  the  petition  is  made,  no  further  bond  will  be  re- 
quired: Rapp  et  al.  vs.  Mathias,  3-32,  35  lud. 

2.  Petition  for  Sale  of  Heal  Estate  by  Foreign  ExectUor. — The  pe- 
tition must  show:  1st.  What  amount  of  personal  property,  if  any, 
has  come  to  his  hands;  2d.  The  amount  of  the  debts  outstanding 
against  the  estate  of  the  deceased,  so  far  as  the  same  can  be  ascer- 
tained, and  the  insufficiency  of  the  personal  estate  to  pay  the  same; 
:M.  A  description  of  the  real  estate  of  the  deceased  liable  to  be  made 
assets,  showing  the  State  and  county  where  the  same  is  located;  4th. 
The  names  and  ages  of  the  heirs,  legatees  or  devisees  of  the  deceased; 
oth.  That  the  executor  has  filed  in  the  court  an  authenticated  copy 
of  his  appointment;  6th.  That  the  will  of  the  testator  has  been  duly 
probated:  lb. 

Foreclosure. 

1.  In  an  action  brought  by  the  assignee  of  a  mortgage  to  foreclose 
the  same,  the  mortgagor  has  the  right  to  set  up  and  prove  a  mistake 
in  the  drawing  of  the  instrument,  and  have  the  same  reformed :  An- 
drews vs.  Gillespie,  487,  47  N.  Y. 

2.  When  the  mistake  is  in  the  terms  of  payment,  delay  in  mov- 
ing to  correct  the  mistake,  and  payment  by  the  mortgagor  of  an  in- 
stallment; or  a  promise  to  pay  as  specified  in  the  mortgage,  under 
protest,  asserting  the  mistake,  furnish  no  ground  for  a  denial  of  the 
relief  to  which  he  is  entitled ;  nor  will  the  absence  of  the  assignor  as 
a  party  bar  him  from  such  relief:  lb. 
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3.  The  assignor  is  not  a  necessary  party  to  the  action,  as  upon  the 
conning  in  of  the  answer,  and  notice  thereby  of  defendant's  claim, 
plaintiff  may  give  notice  of  such  claim  to  the  assignor,  and  offer  to 
him  the  future  management  of  the  suit,  which  would  make  the  judg- 
ment binding  upon  him  in  respect  to  the  fact  of  the  mistake:  lb. 

Former  Decree. — See  Appeal,  5. 

Fraud. — See  Limitation  of  Actions. 

Fraudulent  Conveyance. 

Vendor  retaining  possession.^'The  mere  fact  of  a  mortgagor  re- 
maining in  possession  of  personal  property,  and  of  his  afterwards  dis- 
posing of  it  without  the  consent  of  the  mortgagee,  does  not  prove  the 
deed  fraudulent,  or  avoid  it  as  to  the  lands  conveyed  in  the  same 
deed :  Sayhrs  vs.  Saylors,  525;  3  HeiskelPs  Tenn.  Reports. 

General  Exceptions. — See  Appeal,  4. 

Growing  Crops. — See  Sale  of  Personal   Property. 

Heirs. — See  Alienation  of  Real  Estate;  Will. 

Indictment. — See  Constitutional  Law,  3. 

Injunctions. 

1.  If  a  meritorious  bill  of  exceptions  be  dismissed  here  because  of 
a  mistake  made  by  the  certifying  Judge  and  without  the  fault  of 
counsel,  equity  will  restrain  the  enforcement  of  the  judgment  thus 
aflBrmed  till  the  matters  set  up  in  the  dismissed  bill  of  exceptions 
can  be  heard:  Kohn  vs.  Lovett,  179,  43  Ga. 

2.  A  court  of  equity  will  not  enjoin  the  vendor  of  a  tract  of  land 
from  the  collection  of  the  purchase  money  due  therefor  by  the  vendee, 
when  the  latter  is  in  possession  of  the  land,  on  the  ground  of  a  bare 
fear  of  failure  of  the  vendor's  title;  the  complainant  must  allege  such 
facts  in  his  bill  as  will  offiimatively  show  such  a  prior  incumbrance 
or  outstanding  title  as  will  defeat  the  venHor's  title,  under  which  the 
vendee  holds  possession  of  the  land :    Cantrell  vs.  C'o66,  1 93,  43  Ga. 

See  Dedication,  1;  Landlord  and  Tenant,  2. 

Innocent  Purchaser, — See  Chancery  Pleading,  4. 

Insanity. — See  Criminal  Law,  5,  6. 

Intent. — See  Construction,   1,  4,  5. 

Intendment. — See  Limitation  of  Actions. 


Selected  Digest  of  State  Reports  113 

International  Law. 

1.  Commfrcial  intercourse  between  belligerents. — Id  time  of  war,  all 
commercial  or  business  intercourse  betweeo  the  citizons  of  tlie  differ- 
ent Slates,  without  the  direct  permission  of  the  government,  ia  un- 
lawful: Hill  vs.  Bnker,  303,  32  Iowa. 

2.  Eute  applied. — It  is  aeoordingly  Held:  That  a  purchase  of  real 
eatate  lying  in  Iowa  by,  and  a  conveyance  thereof  to,  a  citizen  of 
Ohio  from  a  citizen  of  Virginia,  while  the  latter  State  was  in  re- 
bellion against  the  United  States,  was  unlawful  and  void :  lb. 

Irbegulab  Registration. — See  Notice. 
Irregular  Sale. — See  Judicial  Sale,  1,  2. 

JUDOMESTS. 

Void  and  voidable. — A  judgment  before  a  Justice  of  the  Peace,  be- 
fore the  return  day  of  the  warraut,  is  not  void  but  erroneous:  Glover 
vs.  Holman,  519,  3  Heiskell's  Teun.  Reports. 
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Landlord  and  Tenant. 

1.  Lien — Injunction. — Where  a  tenant  leases  property  for  a  term 
of  years,  the  lien  of  the  landlord  attaches  at  the  commencement  of 
the  term,  upon  the  property  brought  upon  the  demised  premises,  for 
the  rent  to  become  due  or  that  will  accrue  during  the  entire  term: 
Gamer  ei  al.  vs.  Catting  et  al.,  547,  32  Iowa. 

2.  And  the  landlord  may  have  an  injunction  to  restrain  the  sale 
and  removal  of  the  property  from  the  demised  premises  by  the  ten- 
ant or  his  assignee.     Day,  Ch.  J.,  dissenting:  lb, 

3.  Notice  to  quit, — Where  a  tenant  is  in  possession  under  a  parol 
agreement  void  by  the  statute  of  frauds,  and  has  occupied  for  a  year, 
paying  the  rent  monthly,  this  creates  a  tenancy  from  month  to  month, 
which  can  only  be  terminated  by  a  month's  notice  to  quit,  expiring 
with  the  end  of  some  month  reckoning  from  the  beginning  of  the 
tenancy:  People  ex  rel  vs.  Darling,  666,  47  N.  Y. 

Legal  Title. — See  Action. 

Lien. — See  Landlord  and  Tenant,  1. 

Life  Estate. — See  Will. 

Limitation  op  Actions. 

Knowledge  of  facets  constitviing  fraud — Intendment, — The  feet  that 
u  conveyance  made  by  an  insolvent  debtor  is  without  consideration, 
is  a  controlling  fact  upon  the  question  of  fraud;  and  where  the  con- 
veyance purports  upon  its  face  to  be  for  a  valuable  consideration, 
knowledge  of  its  existence,  and  that  the  grantor  is  insolvent,  can  not 
be  deemed  knowledge  of  facts  constituting  fraud.  Until  a  creditor 
of  the  insolvent  learns  that  the  conveyance  was  without  considera- 
tion,hecan  not  be  said  to  have  discovered  the  facts  constitutingthe  fraud. 
Where  a  suit,  therefore,  to  set  aside  such  conveyance  is  commenced  more 
than  six  years  after  knowledge  of  the  conveyance  and  insolvency, 
but  within  six  years  after  discovery  of  the  feet  that  the  conveyance 
was  without  consideration,  the  referee  is  justified  in  finding  that  the 
suit  was  commenced  within  six  years  after  the  discovery  of  the  facts 
constituting  the  fraud;  and  such  finding  if  not  expressly  made  will 
be  supplietl  by  intendment  in  support  of  the  judgment :  Erickson  vs. 
Quinn,  410,  47  N.  Y. 

Loan. — See  Bailment. 
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Malpbactice. 

Evitlmce. — In  an  action  against  a  physician  for  nialpractiuc  anil 

neglect:  H'ld,  Tliat  the  admisaion  of  evidence  that  defendant  had 

not  presented  any  liiU  or  asked  any  pay  for  his  services,  was  error: 

Baird  va.  QUlett,  186,  47  N.  Y. 

Master  and  Servant. 
yeglifftnce — Common  Emploffmtnt. — Plaintiff  was  employed  as  n 
ilraughtaDian  in  defendiint's  machine  shop.  One  evening  in  going 
home,  plaintiff  fell  over  a  pile  of  rubbish  which  had  been  thrown 
ont  in  excavating  the  cellar  of  the  shop,  and  left  on  the  pavement  of 
the  pnblio  street,  a  few  feet  from  the  stepa  of  the  building.  PlaiDlilf 
was  thereby  injured  and  brought  this  action.     Held : 

1.  In  accepting  hb  employment,  the  plaintiff  took  upon  himself 
all  the  risks  necessarily  incident  to  the  business,  includiug  the  negli- 
geocc  of  servants  in  the  same  common  employment  with  himself. 

2.  Servants  are  engaged  in  the  same  common  employment,  when 
each  of  them  is  occupied  in  service  of  such  a  kind  that  all  the  others, 
in  the  exf^rcise  of  ordinary  sagacity,  ought  to  be  able  to  foresee,  when 
accepting  their  employment,  that  it  may  probably  expose  them  to  the 
ri^kof  injury  in  case  he  is  n^ligent. 

3.  The  negligence  which  occasioned  the  plaintiffs  injury  was  not 
one  of  the  risks  which  he  assumed  on  entering  into  the  defendant's 

ant  did  not  exist  between  the 
jury:  Bairclvs.  Pctiii,  S.  Ct.  of 


CLOSURE  1,2;  ISJUNCTIOX  I. 
JE. 

nortgage  by  parol  and  deposit 
«i  M-afhr  vs.  Meador,  562,  3 

.—  A  mortgage  execute*!  by  ii 
if  the  debts  are  paid,  is  for  the 
surety:  Snylors  vs.  Sai/lorg,  525, 

ie. — Such  mortgage  made  witli- 
,  precludes  a  sale  of  the  prop- 
eut  but  without  the  joinder  of 
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the  mortgagee,  unless  with  consent  of  the  creditors,  or  with  satisfec- 
tion  of  their  debts.  A  payment  to  the  surety  will  not  be  sufficient: 
Ibid. 

See  Bankrupt  Law,  1,  2, 3;  Chancery  PleaiKng,  4;  Conveyance,  4; 
Foreclosure,  1,  2. 

Motion  to  Vacate  Judgment. — See  Appeal  3. 

Mutual  Benefit.— See  Bailment. 

Negligence — See  Master  and  Servant. 

Necessary  Party. — See  Bankrupt  Law,  3;  Foreclosure,  3; 

Surety,  2. 

New  Matter.— See  Chancery  Pleading,  3. 

NoN- Joinder. — See  Ejectment,  1. 

Notice. 

The  irregular  registration  of  a  prior  deed  is  not  notice  to  a  subse- 
quent purchaser  from  the  same  vendor,  whose  deed  has  been  regvi' 
larly  recorded  within  the  time  prescribed  by  law:  WUliftms,  etal.,  vs. 
Adams f  407,  43  Georgia. 

See  Revocation. 

Notice  to  Quit. — See  Landixjrd  and  Tenant,  3. 

Omission. — See  Constitutional  Law,  3. 

Part  Performance. — See  Statute  of  Frauds,  3. 

Parol. — See  Dedication,  3. 

Parties. — See  Appeal,  5. 

Partition. — See  Chancery  Sale,  1. 

Presumption  of  Acceptance. — See  Statute  of  Frauds,  2. 

Presumption  of  Law. — See  Assignment,  1. 

Principal  and  Surety. 

1.  Discharge  of  Surely. — To  discharge  a  surety  on  account  of  in- 
dulgeice  granted  to  the  principal,  the  indulgence  must  l)e  for  a 
definite  period  of  time,  and  founded  upon  a  new  consideration.  There 
must  te  a  new  contract  concluded  between  the  creditor  and  the  prin- 
cipal dt^btor,  by  which  the  hands  of  the  former  are  tied  for  a  definite 
period  of  time  from  suing  the  latter:  Menifee  vs.  Clarkf  304, 
35  Ind. 
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2.  Consideiotion — Agreement  to  Extend  Time. — Where  A.  and  B. 
bad  beeD  partners,  and  B,  made  a  note  to  A.,  with  C.  as  his  surety, 
in  a  suit  upon  the  note  by  an  assignee  of  A.,  C.  answered  that  when 
the  note  becaae  due,  and  before  the  assignment  to  the  plaintiff,  and 
without  his  knowledge  or  consent,  it  was  agreed  between  A.  and  B. 
that  in  consideration  that  B.  should  a))p]y  certain  mouey  in  his 
haods  to  the  payment  of  outstanding  partnership  debts  of  A,  and  B. 
the  time  of  the  payment  of  the  note  of  B.  to  A.  should  be  extendeii; 

J/elt/,  That  the  agreement  to  apply  the  money  in  the  hands  of  B. 
to  the  payment  of  the  partnership  debts  of  A.  and  B.  was  a  suf- 
fident  (x>D« [deration  to  support  an  agreement  to  extend  the  time  of 
payment  of  the  note;  and  a  reply,  that  it  was  agreed  between  A.  and 
B.,  at  tJie  time  of  the  dissolution  of  the  partnership,  that  13.  should 
pay  the  debts,  will  not  sliow  the  absence  or  want  of  consideration:  lb. 

Prior  iKcirMBKANCB. — See  Injuhction,  2. 

Privilege, — See  Constitutional  1,aw,  2. 

Public  Groukds. — Sec  Dedication,  1,  2,  3,  4. 

Public  Sale.— See  Dedication,  4. 

PcRCHASEH. — See  Chancery  Sale,  4. 

Quia  Timet. — See  Suhkty,  1,  2. 

Reasonable  Doubt. — See  Criminal  Law,  6. 

COUPMENT. 

T  siied  on. — A  landlord  having  con- 
lis  renter's  land  by  trespass  of  stock, 
3uld  not  hurt  his  slock,  he  would  pay 
I.  On  a  suit  by  the  landlord  for  his 
ip  the  damage  by  the  landlord's  stock; 
I  not  so  arise  out  of  the  contract  sued 
)f  recoupment:  Hulme  vs.  Brown,  (>79, 


-See  CoNSTRDcrivE  Notice, 
iee  Constitutional  Law,  1. 
Chancery  Sale,  2, 4. 
[vocation. 


rtm'al  lame, — In  an  action  for  goods 
claimed  to  have  been  purehased  by  de- 
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fendant's  agent,  it  is  not  necessary  to  set  up  in  the  answer  a  revoca- 
tion of  the  authority  of  the  agent,  and  notice  thereof  to  the  plaintiff, 
prior  to  the  sale.  Such  evidence  is  proper  under  a  general  denial: 
Hier  vs.  Grant,  278,  47,  N.  Y. 

Right  to  Keep  and  Bear  Arms. — See  Criminal  Law,  1,2. 

Sale. 

By  Sheriff,  Under  Agi'eement  of  Parties,  not  a  Judicial  Sale, — If 
j)arties  settle  a  cause  by  an  agreement,  part  of  which  is  that  the 
sheriff  shall  sell  the  property  in  dispute  and  divide  the  proceeds  be- 
tween the  parties,  and  said  settlement  is  made  the  judgment  of  the 
Court,  the  sale  by  the  sheriff  under  said  agreement  is  not  a  judicial 
sale:  D9yle,  et  al.,  vs.  The  Trustees  of  the  African  31,  Church,  et  al., 
400,  43  Georgia. 

Sale  of  Personal  Property. 

Growing  Crops. — A  sale  of  growing  crops  for  their  market  value, 
to  be  determined  and  paid  by  the  vendee  when  the  crops  are  ready 
for  market  will  be  regarded  as  an  executory  contract,  and  not  suf- 
ficient to  convey  the  title  as  against  a  creditor  of  the  vendor  levyiug 
on  the  property:  Synder  vs.  Tibials,  447,  32  Iowa. 

Self-defense. — See  Criminal  Law,  7. 

Set-off  in  Equity. 

Againft  Assignee. — A  debt  due  from  the  assignor  of  a  judgment 
to  the  defendant  in  the  judgment,  can  not  be  set-off  by  bill  in  equity 
against  a  bona  fide  holder  of  the  judgment,  without  notice.  It  is 
otherwise  at  law,  but  equity  will  not  actively  intoriere  to  grant  relief: 
Catron  vs.  Cross,  584,  3  Heiskell,  Tenn.  Reports. 

Set-off. — See  Accounts. 

Sheriff  Sale. — See  Bankruptcy. 

SiATE  Insolvent  Laws. — See  Bankrupt  Law,  6. 

Statute. — See  Construction,  4,  5. 

Statute  of  Frauds. 

What  Necessary  to  Supply  Place  of  Written  Contract — 1.  No  act 
of  the  vendor  alone,  in  performance  of  a  contract  of  sale  void  by  ibe 
Statute  of  Frauds,  can  give  validity  to  such  a  contract.  Where  no 
part  of  the  price  is  paid  by  the  vendee,  there  must  not  only  be  a  de- 
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livery  of  goods  by  the  vendor,  but  a  receipt  and  acceptance  of  them 
l)y  the  vendee,  to  pass  the  title  or  make  the  vendee  liable  for  the 
price;  and  such  acceptance  must  be  voluntary  and  unconditional. 
Some  act  or  conduct  on  the  part  of  the  vendee,  manifesting  an  inten- 
tion to  accept  the  goods  as  a  performance  of  the  contiact,  and  to  ap- 
propriate' them,  is  required  to  supply  the  place  of  a  written  contract: 
Caalhm  vs.  Hdlman,  440,  47  N.  Y. 

2.  Evidence  of  a  bona  jid'.  attempt  upon  the  part  of  the  vendee, 
immediatrly  upon  receipt  and  examination  of  the  goods,  to  commu- 
oicateto  the  vendor  a  message  declining  to  accept,  is  proper,  as  part 
of  the  res  gestae,  and  material  as  qualifying  the  act  of  receiving  and 
retaining  the  goods,  and  rebutting  the  presumption  of  acceptance 
arising  therefrom,  although  such  message  was  never  receiveil  by  the 
vendor:  lb. 

3.  Part  Performance  of  Contract. — lu  order  to  take  a  case  out  of 
the  0|ienitioD  of  the  statute,  on  the  ground  that  the  contract  was  not 
to  be  performed  within  one  year,  there  must  lie  such  a  ])art  perform- 
ance of  it  on  the  part  of  the  plaintiff  as  would  render  it  a  fraud  on 
bim,  by  the  refusal  of  the  defendant  to  comply  with  the  contract  on 
bis  part:    BwntU  &  Co.  vs.  Blachman  &  Chondler,  569,  43  Georgia. 

Statdte  of  Limitation.— See  Dedicvtion,  5. 
Surety. 
1.  Bill  Quia  Ttniet. — A  surety  or  assignor,  liable  to  pay  n  <lebt  on 
ir,  may  sustain  a  bill  q'lta  iintel  be- 
irred:    Saylors  vs.  Saytors,  525,  3 

,  Neceasanf  Party. — In  such   case, 
o  the  record,  and  if  he  is   not,  the 
ry  is  for  his  benefit:    76. 
■titled  respectively  each  to  the  ben- 
r  for  tbe  payment  of  the   debt  in 


IT  AND  Taxation,  1,  2. 

NSTITUTIONAL  LaW,  1. 

i. — See  Injunction,  2. 
:.— See  Conveyance,  2. 
Law,  4;  Costs;  Jdhisdiction. 
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Waiver. — See  Chakcery  Pleading,  3;  Ejectment,  1. 
Warranty. — See  Conveyance,  1. 

Will. 

Bequest  for  Life — Heirs — Children. — A  testator  bequeathed  all  his 
real  and  personal  property  to  his  wife  "for  her  use  and  benefit  during 
her  natural  life,''  and  after  her  death  all  that  remained  unconsumed 
was  to  be  sold,  and  one  thousand  dollars  paid  to  his  daughter  S.,  and 
the  balance  was  to  be  divided  among  the  heirs  of  his  daughter  S., 
share  and  share  alike;  the  wife  to  have  the  right  to  sell  and  dispose 
of  said  property,  both  real  and  personal,  as  she  wished. 

Htldy  That  the  wife  took  only  a  life  estate. 

Htldf^Aho,  that  the  evident  intention  of  the  testator  was  to  secure 
his  widow  a  competency,  and  if  it  was  necessary  that  she  should  sell 
the  land,  she  might  do  so,  but  the  balance  of  the  estate  unconsumed 
at  her  death  she  could  not  devise. 

Held,  Also,  that  the  word  heirs,  as  used  in  the  clause  of  the  will 
which  gave  the  estate,  except  one  thousand  dollars,  to  the  heirs  of 
his  daughter  S.,  meant  children. 

Held,  Also,  that  real  estate  purchased  with  the  proceeds  of  the 
sale  of  the  real  estate,  devised  by  the  will  to  the  wife  for  her  life,  af- 
ter the  death  of  his  wife  and  the  payment  of  the  one  thousand  dol- 
lars to  the  daughter  S.,  belonging  to  the  children  of  S.:  Hdjjp,  et  al., 
vs.  McUhids,  332,  35  Ind. 
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Digest  of  Recent  State  Reports  and  Decisions  on  the  Law  of 

Insurance. 


[From  43  Georgia,  32  Iowa,  50  New  Hampshire,  47  New  York, 
27  L.  T.  R.,  (Q.  B.,)  U.  S.  Supreme  Court,  May,  1872,  Supreme 
Court  of  Illinois,  April,  1872.] 

Accident. 

1.  Terms  of  policy. — Presumption  of  law. — By  the  terms  of  the 
policy  the  sum  insured  was  to  be  paid  if  the  insured  "shall  have  sus- 
tained personal  injury  caused  by  any  accident,  *  *  and 
such  injuries  shall  occasion  death,"  etc. 

Hdd,  that  if  a  wound  received  by  deceased,  being  produced  by 
an  accident,  did  not  cause  death,  but  did  cause  hi  in  to  fall  into  the 
water,  where  he  was  drowned,  then  the  death  was  accidental  and  de- 
fendant liable:     Mallory  vs.  The  T.  Ins.  Co.,  52,  47  N.  Y. 

2.  Where,  from  the  facts  of  the  case,  it  appears  that  a  violent 
death  was  either  the  result  of  accidental  injuries  or  of  a  suicidal  act 
of  deceased,  the  presumption  of  law  is  against  the  latter.     lb. 

Admiralty  Law. 

Marine  insurance:  re-insurance — "to  commence  from  loading  ai  as 
above:"  outward  cargo  to  be  homeward  interest  after  a  certain  time. — 
Declaration  upon  a  policy  of  insurance  under-written  by  defendants 
for  £1,000,  declared  to  be  upon  cargo,  being  a  re-insurance,  subject 
to  all  clauses  and  conditions  of  the  original  policy,  in  the  ship  D.,  at 
and  from  any  port  or  ports  in  any  order  on  the  west  coast  of  Africa 
to  the  vessel's  port  or  ports  of  call  and  discharge  in  the  United 
Kingdom,  the  insurance  to  commence  "from  the  loading"  of  the 
goods  at,  as  above;  that  it  was  a  clause  and  condition  of  the  original 
policy  that  the  insurance  made  by  it  should  be  for  £1 ,000  upon  the  cargo 
valued  at  £3,500  of  the  said  vessel  D.,  at  and  from  Liverpool  to  any 
ports  in  any  order  backward  and  forward  and  forward  and  backward 
<»n  the  coast  of  Africa,  and  thence  back  to  a  port  of  discharge  in  the 
United  Kingdom,  with  leave  to  increase  the  valuation  of  the  cargo 
on  the  homeward  voyage;  "outward  cargo  to  be  considered  home- 
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ward  interest  twenty- four  hours  after  her  arrival  at  her  first  port  of 
discharge;"  that  goods  were  shipped  at  Liverpool,  and  the  vessel,  with 
goods  on  board,  departed  from  a  port  on  the  west  coast  of  Africa, 
and  in  the  course  of  the  voyage  in  the  original  policy  described,  and 
more  than  twenty- four  hours  after  she  had  arrived  at  her  first  port 
of  discharge,  the  goods  were  lost  l)y  perils  insured  against  in  the  origi- 
nal policy. 

,  Demurrer  on  the  ground  that  it  appeared  from  the  declaration 
that  the  goods  were  not  loaded  at  any  port  on  the  west  coast  of 
Africa. 

Heldy  that  the  goods,  though  shipped  at  Liverpool,  were  within 
the  policy  of  re-insurance  after  the  lapse  of  twenty-four  hours  from 
the  vessel's  arrival  at  her  first  port  of  discharge  on  the  west  coast  of 
Africa.  As  the  policy  was  declared  to  be  a  re-insurance,  subject  to 
all  clauses  and  conditions  of  the  original  policy,  and  by  the  original 
policy  outward  cargo  was  to  be  considered  homeward  interest  twenty- 
four  hours  after  the  vessel's  arrival  at  her  first  port  of  discharge,  the 
words  '*from  the  loading"  were  not  to  be  construed  strictly:  Joyce 
vs.  The  Realm  Maritie  Insurance  Co.,  Q.  B.,  27  L.  T.  R.  114. 

Assignment. 

1 .  Waiver.  — Authority  of  Agent  to  bind  company. —  Verbal  promise. 
— i'tVe  Insurance. — M.  and  P.  were  partners,  and  their  firm  building 
was  insured.  M.  sold  to  P.,  who  took  j>olicy  to  agent  who  knew  of 
sale.  Agent  returned  policy  which  was  a  renewal  of  old  policy, 
informing  them  that  it  would  not  be  necessary  to  obtain  the  consent 
of  the  company  to  the  transfer  of  one  partner  to  another:  Held,  that 
a  mere  change  of  ownership  whereby  no  stranger  is  introduced,  and 
no  addition  made  to  the  number  of  the  insured,  where  there  is  no 
change  in  the  condition  or  situation  of  the  property  or  risk,  a  mere 
assignment  of  his  interest  in  the  concern  by  one  partner  to  the  other, 
is  obviously  not  within  the  principle  or  motives  on  which  the  condition 
is  founded. 

If  the  insurer,  upon  notice  of  the  assignment,  makes  a  verbal 
promise  to  the  assignee  to  pay  the  insurance  for  him,  the  assignee  can 
maintain  suit  in  his  own  name.  The  condition  that  assignments 
should  be  indorsed  on  the  policy  is  for  the  benefit  of  the  company, 
and  the  declarations  and  acts  of  the  agent  are  competent  to  be  submit- 
ted to  the  jury  as  evidence  of  the  waiver  by  the  company. 

Held,  also,  that  the  agent's  knowledge  and  new  promise  or  consent 
to  the  continuance  Of  the  policy  for  the  benefit  of  P.,  must  be  con- 
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sidered  to  be  that  of  the  company,  and  the  authority  of  the  agent  to 
make  such  contract  must  be  presumed  till  the  contrary  be  shown^ 
Pierce  vs.  Nashua  Ins,  C  o.,  50  N.  H.,  297. 

2.  Forfeiture. — Brea<:h  of  condition, —  Waiver, — The  policy  con- 
tained a  condition  that  in  case  of  any  sale,  transfer,  or  change  of  title 
iuthe  property  insured,  the  insurance  should  be  void,  and  cease.  A 
section  of  the  charter  of  the  company — a  mutual  company,  of  which 
the  assured  became  a  member — printed  on  the  back  of  the  policy, 
also  provided  that  the  policy  should  be  void  upon  any  alienation  of 
the  property,  by  sale,  or  otherwise. 

At  the  time  the  insurance  was  effected,  the  insured  was  the  absolute 
owner  of  the  property.  He  afterwards  made  an  assignment  of  the 
policy  to  Seibert,  the  mortgagee,  with  the  assent  of  the  company, 
and  subsequent  to  this,  sold  and  conveyed  the  property  to  three  other 
persons,  one  of  whom  re-conveyed  to  him,  and  the  other  two  executed 
mortgages  to  secure  the  purchase  money. 

"The  assignee  of  a  policy,  takes  it  subject  to  the  conditions  ex- 
pressed upon  its  face;  and  his  equities  confer  no  right,  if  the  assignor 
has  lost  all  right  of  recovery  by  a  violation  of  the  terms  or  conditions 
of  the  policy."  The  assignee  knew  of  the  condition  in  the  policy, 
providing  for  forfeiture  in  the  event  of  alienation,  and  his  rights 
must  be  controlled  thereby. 

There  was  a  change  of  title  in  the  property.  The  absolute  owner- 
ship of  the  entire  property,  is  easily  distinguished  from  the  owner- 
ship of  one-third,  and  a  mortgagee  of  two-thirds. 

The  assignment  was  made  with  the  consent  of  the  company,  but 
the  condition  of  forfeiture,  upon  alienation,  without  the  consent  of 
the  company,  was  still  applicable  t*)  the  assignee,  as  well  as  to  the  in- 
sured. The  company  did  not  waive  the  effect  of  the  breach  of  the 
condition.     By  the  act  of  the  insured  the  policy  became  void. 

It  was  contended  that  the  memorandum,  that  the  loss,  if  any, 
should  be  payable  to  the  assignee,  as  his  interest  might  appear,  shows 
that  his  interest  was  intended  to  be  protected;  and  that  the  change  of 
title  did  not  affect  his  interest. 

The  insured  can  not  sue,  because  he  had  so  acted  as  to  forfeit  the 
|Q&y.  The  assignee  can  not  sue,  for  he  was  not  a  party  to  the  con- 
tact originally.  In  its  nature  the  policy  was  only  assignable  so  as 
to  pM  an  equitable  interest  to  the  assignee.  Even,  as  in  this  case, 
ifcMtiieaSAigiiment  was  made  with  the  consent  of  the  company, 
Ihd'Mi^BIW  cdQ  1^0^  8U6  foi*  ^  breach  in  his  own  name:     Home 
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Mutual  Fire  Insurance  Co,  vs.  George  Hausleim,  for  the  use  of,  etc. 
Supreme  Court,  Illinois,  April  11th,  1872. 

Construction. 

1.  Conditions  construed  most  strongly  against  company. — Ambiguous 
language, — Knowledge  by  the  company. — Insurance  companies  are  not 
restricted  in  the  right  to  insert  such  terms  and  conditions  in  their 
policies  as  they  see  fit;  but  where  equivocal  langage  is  used,  especially 
such  as  is  calculated  to  mislead,  it  is  to  be  construed  most  strongly 
against  the  company  using  it:  Reynold's  vs.  Commercial  Fire  Im. 
Co.,  597,  47  N.  Y. 

2.  Where  the  language  employed  in  a  policy  to  specify  the  pur- 
poses for  which  the  building  insured  may  be  used  is  ambiguous, 
knowledge  by  the  company  of  the  purpose  for  which  it  is  used  is  a 
circumstance  proper  to  be  considered  in  determining  the  intent:    lb. 

Evidence. 

1.  Admission — Notice — Different  policy  from  thai  ordered. — In  an 
action  upon  a  policy  of  fire  insurance  covering  a  stock  of  goods, 
which  policy  expressly  declares  that  only  goods  "not  hazardous,"  and 
''hazardous'*  were  insured,  and  that  the  keeping  of  "extra  hazard- 
ous'' or  "specially  hazardous"  goods  on  the  premises  shall  avoid  the 
policy. 

Heldy  That  evidence  showing  the  application  was  for  a  policy 
upon  a  stock  such  as  is  usually  kept  in  a  country  store,  and  that  in 
response  to  such  application  this  policy  was  sent,  was  inadmissible^ 
either  as  an  admission  by  defendant  that  the  policy  was  intended  to  con- 
form to  the  applicat  ion,  or  as  notice  to  the  company  that  the  insured  kept 
in  his  store  such  merchandise  as  is  usually  kept  in  country  stores,  in- 
cluding goods  coming  within  the  prohibited  classes:  Pindar  vs. 
The  R.  Fire  Ins.  Co.,  114,  47  N,  Y. 

2.  The  fact  that  the  insured  ordered  a  different  policy,  and  did  not 
discover  until  after  the  fire  that  the  one  issued  was  not  in  accordance 
with  his  order,  is  immaterial.  The  failure  of  the  insured  to  read  his 
policy  will  not  enlarge  the  liability  it  imposes:     lb. 

3.  Refusal  to  answer  questions  as  to  real  lo-s — Duplicates  of  in- 
voices— Forfeiture — Preliminary  proofs. — The  plaintiffs,  in  court  be- 
low introduced  evidence  to  show  that  before  the  fire  they  had  taken 
an  inventory  of  their  stock,  which  was  reduced  to  writing  by  one  of 
them,  in  an  inventory  book,  and  that  the  values  were  correctly  foot- 
ed up  therein,  and  that,  at  the  same  time,  these  footings  were  correct- 
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Iv  entered  by  one  of  the  plaintiffs  on  the  fly  leaf  of  an  exhausted 
ledger,  and  afterwards  transferred  by  one  of  the  plaintiffs  to  the  fly 
leaf  of  a  new  ledger.  The  plaintiffs  offered  in  evidence  the  entry  of 
the  footings  on  the  fly  leaf  of  the  new  ledger.  Both  the  inventory 
book  and  the  exhaused  ledger  had  been  destroyed  and  neither  of  the 
plaintiffs  could  remember  the  amount  of  the  footings.  Hild,  That 
these  entries  were  properly  admitted  by  the  court  below. 

The  policies  provided  that  the  assured  should,  if  required,  submit 
to  an  examination  under  oath,  and  until  such  examination  the  loss 
shall  not  be  payable.  It  is  to  be  understood  that  the  examination  re- 
lates to  matters  pertinent  to  the  loss. 

The  plaintiffs,  during  the  examination,  declined  to  answer  the 
questions  respecting  the  amounts  for  which  they  had  made  settlement 
with  other  companies.  Held,  that  there  was  no  sufficient  foundation 
laid  for  an  instruction  that  if  the  jury  should  believe  the  plaintiffs 
had,  in  the  course  of  the  examination,  refused  to  answer  any  ques- 
tions,  by  which  the  defendants  could  fairly  estimate  or  reasonably  in- 
fer the  plaintiffs'  real  loss,  the  verdict  must  be  for  the  defendants. 
There  was  no  evidence  of  refusal  to  answer  such  questions. 

A  clause  in  the  policy  provided  that  the  assured  should  produce 
certified  copies  of  all  bills  and  invoices,  the  originals  of  which  had 
been  lost,  and  that  until  they  were  produced  the  loss  should  not  be 
payable.  The  bills  of  exception  state  that  there  was  evidence  that 
the  plaintiffs  were  requested  to  produce  duplicate  bills.  There  was 
no  evidence  to  show  when  tiie  request  was  made,  whether  before  the 
commencement  of  the  action  or  aflerwards,  or  whether  there  was 
neglect  or  refusal  of  the  plaintiffs  to  comply.  Held,  that  there  was 
no  error  in  refusing  to  instruct  the  jury  that  if  they  believed  from 
the  evidence  that  the  plaintiffs  were  requested  to  produce  duplicates 
of  invoices,  and  neglected  to  do  so  before  the  commencement  of  the 
action,  their  right  of  action  never  accrued. 

The  policies  stipulated  that  fraud  or  false  swearing  on  the  part  of 
the  assured  should  work  a  forfeiture  of  all  claim  under  them.  The 
false  swearing  referred  to  is  such  as  may  be  in  submission  of  pre- 
liminary proofs  of  loss  or  in  the  examination  to  which  the  assured 
agreed  to  submit. 

It  does  not  invariably  follow  from  the  fact  that  a  material  discrep- 
ancy between  the  statements  by  the  plaintiffs^  under  oath  in  their 
pnK)fs  of  loss,  and  when  testifying  at  the  trial,  that  the  former  were 
false,  so  as  to  justify  the  court  in  assuming  it^  and  directing  verdicts 
for  the  defendants.     It  is  only  fraudulent  false  swearing  in  furnish- 
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ing  the  preliminary  proofs  that  avoids  the  policies,  and  it  was  for  the 
jury  to  determine  whether  that  swearing  was  false  and  fraudulent.. 
Republic  Fire  Ins.  Co,  vs.  Weide,  United  States  Supreme  Court,  May 
6,  1872. 

Fraud,  Acxjident  or  Mistake. 

Parol  declarations  of  Agent. — In  a  suit  on  a  life  insurance  policy, 
parol  declarations  made  by  the  agent  of  the  company  prior  to  the  ex- 
ecution, delivery  and  acceptance  of  the  policy  cannot  be  received  to 
vary  or  contradict  the  terras  of  the  written  contract,  in  the  absence  of 
any  allegation  and  evidence  as  to  fraud,  accident  or  mistake,  at  the 
time  of  its  execution,  delivery  and  acceptance  by  the  contracting 
parties.     Sullivan  vs.  The  Cotton  States  L,  Ins.  Co.,  423,  4.*^  Ga. 

Fraudulent  Concealment. 

Non-lisclosure     of    former     Insanity. 

1.  Defendant  issued  an  accident  policy  of  insurance  upon  the  life 
of  M.,  who  prior  to  procuring  the  policy,  had  been  a  can vasser  for  appli- 
cations for  insurance  with  defendant.  The  president  had  directed 
him  to  be  cautious,  as  the  company  did  not  wish  to  insure  insane 
persons,  etc.  Some  time  prior  to  the  issuing  of  the  policy,  M.,  had 
been  insane,  had  been  sent  to  an  asylum,  and  discharged  cured,  and 
from  that  time  forward  had  been  sane.  He  did  not  disclose  the  fact 
of  his  former  insanity  upon  application  for  a  policy,  but  stated  there 
were  no  circumstances  rendering  him  peculiarly  liable  to  accident. 
Held,  that  the  conservation  with  the  president  had  no  tendency  to 
show  a  fraudulent  concealment  of  material  facts,  and  that  it  was  not 
error  in  the  court  to  charge,  that  the  conversation  had  no  bearing 
upon  the  application:     Mallory  vs.  The  T.  Ins.  Co.,  62,  47  N.  Y. 

2.  Also  held,  that  the  court  was  correct  in  charging  that  if  the  de- 
ceased did  not  conceal  any  facts  which  in  his  own  mind  were  material, 
in  making  the  application,  the  policy  was  not  void:     lb. 

Powers. 

Incidental  Powers. 
1.  An  insurance  company,  the  same  as  other  corporations,  possesses 
all  incidental  or  implied  powers  necessary  or  proper  to  carry  into  ef- 
fect its  general  and  express  ones  in  respect  to  the  transaction  of  its  busi- 
ness:    The  Home  Insurance  Co.  vs.  The  Great  Western  Packet  Co., 

223,  32  Iowa. 

Rule  Applied. 

2-  It  is  accordingly  held,  where  the  assured  in  a  policy  of  insurance 

upon  produce  lost  in  being  transported  down  the  Mississppi  river 
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made  a  claim  and  instituted  suit  against  the  insurance  company  to  re- 
cover the  amount  of  the  policy,  that  it  was  competent  for  the  insur- 
ance company,  for  the  purpose  of  efiecting  a  settlement  with  the  as- 
sured, and  of  the  litigation  commrnced,  to  arrange  with  him  for, 
and  receive  an  assignment  of  the  bill  of  lading  and  his  claim  against 
the  owners  of  the  vessel  occasioning  the  loss,  and  that  it  might  main- 
tain in  its  own  name  and  recover  in  an  action  thereon,  the  full  amount 
of  the  loss  though  it  exceeded  the  amount  of  the  policy:     lb. 

Settlement  of  Doubtful  Claim, 
3.  Nor  would  the  claim  on  the  part  of  the  defendants,  in  such  an 
action,  that  the  vessel  on  which  the  produce  was  shipped  was  unsea- 
worthy,  and  that,  hence,  the  policy  did  not  attach  nor  any  liability  of 
the  insurers  occur  thereunder,  invalidate  such  settlement  and  assign- 
ment or  affect  the  right  of  the  plaintiff  to  recover  thereon:     76. 

Trustee. 

Personal  Representative pf  Aasured — Benefit  of  Third  Person. 

1.  Where,  by  a  policy  of  life  insurance,  the  sum  insured  is  made 
payable  to  the  "assured,  his  executors,  administrators  and  aasigns," 
for  the  benefit  of  a  third  person,  an  action  thereon  is  properly  brought 
in  the  name  of  the  personal  representative  of  the  assured,  who,  by 
the  policy,  is  constituted  trustee  of  an  express  trust,  within  the  mean- 
ing of  sec.  113  of  the  Code:  Greenfield  vs.  Mass.  Mut.  Life  Ins. 
Co.,  430   47  N.  Y. 

Parties  — Beneficiaries — Motion. 

2.  Where,  in  such  action,  upon  motion  of  the  insurance  company, 
the  beneficiaries  named  in  the  policy  are  ordered  to  be  and  are  made 
parties,  the  company  is  precluded  from  objecting  that  they  are  not 
properly  joined  with  it  as  defendants:     lb. 

Waiver. 

3.  An  insurance  company  has  the  right  to  waive  any  of  the  condi- 
tions ol  the  policy  as  to  proof,  presentation  of  the  claim,  etc.,  and  a 
promise  to  pay,  with  knowledge  of  the  facts,  is  such  waiver.     lb. 
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Digest  of  Recent  State  Reports  on  the  Law  of  Corporations. 

[From  8  Bush.,  (Kentucky,)  32  Iowa,  and  47  New  York.] 

Associations. 

For  pleasure  Purposes — Can  not  mahdain  action. — A  member  of  a 
voluntary  unincorporated  association  for  pleasure  purposes,  can  not 
maintain  an  action  in  his  own  name  upon  a  contract  made  with  the 
association;  nor  has  he  an  interest  therein  which  he  can  so  transfer 
that  his  assignee  can  maintain  an  action  against  the  contractor  with 
the  association.  Nor  can  one  member  maintain  an  action  at  law,  in 
behalf  of  the  association,  against  another  member  upon  any  agree- 
ment made  with  the  association:     McMabon  vs.  Rauhr,  67,  47  N.  Y. 

Estoppel. 

Capacity  to  contract. — It  seems  that  where  a  person  contracts  with 
a  corporation,  he  is,  under  our  laws,  thereby  estopped  from  denying 
the  validity  of  its  organization  and  its  capacity  to  contract:  Howe 
Machine  Co.  vs.  Snow,  et  al.,  433,  32  Iowa. 

< 

Ferry. 

Owner  of  Ferry  can  not  Recover  Damages  for  loss  of  Prcfits  by 
reason  of  the  Erection  of  a  Bridge  near  by. — The  appellants,  the 
owners  of  exclusive  ferry  privileges  between  Cincinnati  and  Coving- 
ton, brought  this  suit  against  the  appellee  for  damages  resulting  from 
a  loss  of  custom  sustained  by  them  in  consequence  of  the  erection  of 
its  bridge,  and  a  diversion  of  transportation  from  the  ferry  to  the 
bridge,  whereby  their  property  and  the  profits  of  their  business  were 
rendered  almost  worthless,  laying  damages  at  five  hundred  thousand 
dollars.  They  claimed,  also,  that  the  bridge  was  built  on  a  portion  of 
their  land  without  their  consent,  and  without  payment  therefor  but,  pro- 
duced no  evidence  to  sustain  this.  The  court  below  instructed  the 
jury  to  find  for  the  company. 

Held,  where  the  construction  of  a  bridge  will  interpose  no 
physical  obstruction  to  the  enjoyment  of  a  ferry  franchise  across  the 
same  river,  the  owners  of  the  ferry  are  not  entitled  to  compensation 
for  any  incidental  impairment  of  the  profits  of  their  ferry,  resulting 
merely  from  the  use  of  the  bridge  instead  of  the  ferry  by  the  public 
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(I  Duvall,  135;  11  Peters,  420.)  It  can  not  be  pretended  that  the 
laws  of  this  State  for  establishing  and  regulating  prices,  contain  any 
express  provision  prohibiting  the  erection  of  britlges  across  our  rivers, 
however  near  may  he  the  site  of  a  bridge  to  the  landing  of  a  ferry; 
and,  for  obvious  reasons  of  policy  and  necessity,  no  such  prohibition 
should  be  raised  by  implication.  Neither  bridges  nor  ferries  are 
authorized  by  legislative  sanction  for  remunerative  purposes  to  the 
owners  only,  but  for  the  benefit  of  the  public,  whose  interest  is  their 
first  and  paramount  object,  and  in  the  absence  of  express  law,  the  leg- 
islature should  not  be  presumed  to  have  intended  to  deprive  itself  of 
the  power  of  promoting  that  object. 

Judgment  affirmed:  Piatt  et  al  V8,  Covington  and  Cincinnati 
Bridge  Co.,  8  JBush  (Kentucky)  Reports. 

Municipal. 

1.  Liability  of—Street  obstructions — Notice, — A  municipal  corpora- 
tion is  not  liable  for  injuries  caused  to  individuals  by  obstructions  on 
the  highway  not  placed  there  by  its  own  officials,  or  by  authority  of 
the  city  government,  until  after  actual  notice  of  their  existence,  or 
until  by  reason  of  the  lapse  of  time  it  should  have  had  knowledge, 
and  therefore  actual  notice  may  be  presumed :  Hume  vs.  Mayor ^  &c., 
of  JSevo  York,  638,  47  N.  Y. 

2.  Police  regulaiiona —  Wharfage, — Where  a  city  is  authorized  by 
its  charter  to  establish  and  regulate  the  use  of  wharves,  fix  the  rate  of 
wharfage,  and  regulate  the  anchorage  and  moorings  of  boats  and 
rafts,  it  possesses  and  may,  by  ordinance,  exercise  the  incidental 
power  of  prohibiting  any  and  all  persons,  including  those  owning 
lots  abutting  on  the  stream  navigated,  from  using  any  place  other 
than  the  wharf  as  established  by  the  city  authorities  without  permis- 
sion of  the  city  and  payment  of  the  ordinary  wharfage  fee:  City  of 
Dubuque  vs.  Stovif  80,  32  Iowa. 

3.  Taxation, — Where  a  city  charter  refers  to  a  general  law  of  the 
State  for  the  subjects  of  taxation,  any  change  in  the  general  law  in 
respect  thereto  works  a  corresponding  change  as  regards  the  subjects 
of  taxation  by  the  city  for  municipal  purposes:  Tra^kaberry  &  Co,  vs. 
The  City  of  Keokuk,  155,  32  Iowa. 

4.  Liability  for  failure  to  keep  streets  in  repair, — A  municipal  cor- 
poration is  liable  for  damages  caused  by  its  neglect  to  keep  its  streets 
in  proper  repair:  Collins  et  ux.  vs.  Tlie  CUy  of  Council  Bluffs,  324, 
32  Iowa. 

5.  Accumulation  of  snow  and  ice  on  sidewalk, — Sufiering  an  accu- 
mulation of  snow  and  ice  on  the  sidewalk,  whereby  injury  is  caused 

vox-.  II, — NO.  I. — 9. 
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to  an  individual  in  consequence  of  a  fall  occasioned  thereby,  will  ren- 
der the  city  liable,  in  damages,  for  the  injury  sustained.  The  duty 
on  the  part  of  a  city  to  repair  its  streets  \a  not  discretionary:  lb. 

6.  Negligence  in  employment  of  Physician, — To  entitle  a  person 
thus  injured  to  recover  of  the  city  the  damages  sustained,  it  is  not 
necessary  that  he  empl6yed  the  best  medical  and  surgical  skill  to  be 
had  in  effecting  a  cure.  If  he  used  reasonable  and  ordinary  care  in 
the  selection  of  a  physician  or  surgeon  it  is  sufficient:  lb, 

?•  Damages, — An  instruction  to  the  jury  in  such  case,  to  the  effect 
that  if  they  found  the  injury  to  be  of  a  permanent  character  they 
should  consider  that  fact  as  an  element  in  enhancing  the  damages, 
was  held  not  erroneous,  on  the  ground  that  under  it  the  jury  might 
take  into  consideration  and  allow  for  future  sufferings  of  the  plaintiff: 
CoIHtis  et  ux  vs.  The  City  of  Council  Bluffs,  324,  32  loa. 

S.  Excessivs  Damages. — In.  an  action  against  a  city  to  recover  for 
injuries  caused  to  the  plaintiff,  a  married  woman,  from  a  fall  occa- 
sioned by  ice  accumulated  on  the  sidewalk  of  a  city,  a  verdict  for 
$15,000  was  held  not  so  excessive  as  to  justify  its  disturbance:  lb, 

9.  Bridges, — A  city  is  liable  for  lumber  furnished  to  repair  a 
bridge  situated  on  a  county  road,  but  \^ithin  the  corporate  limits  of 
the  city:   Tubbs  vs.  The  City  of  Maquoketa,  664:  lb. 

10.  Streets — Contractor — In  pari  delictu. — Where  one  contracts  with 
a  municipal  corporation  to  keep  any  portion  of  its  streets  in  repair,  in 
ooBsideration  of  a  license  to  use  them  to  his  benefit  in  an  especial 
manner,  he,  in  effect,  contracts  to  perform  that  duty  to  the  public,  in 
the  place  and  stead  of  the  municipality,  which,  by  the  acceptance  of 
its  charter,  was  imjiosed  upon  it,  i,  e.  to  keep  its  ways  in  repair,  so 
that  they  may  be  safe  for  the  passage  of  the  public;  and  the  con- 
tractor is  liable  for  any  damages  which  naturally  and  proximately 
fall  upon  the  corporation  in  consequence  of  a  defect  in  a  street  em- 
braced in  «uch  a  contract,  injury  results  to  one  of  the  public,  who  re- 
•oovers  of  the  corporation  his  lawful  damages,  the  latter  can  recover 
ithem  over  of  the  contractor.  As  between  the  parties  to  the  contract, 
the  corporation  is  not  in  pari  delictu:  City  of  Brooklyn  vs.  B.  C  /?. 
<i>,,  476,  47  N.  Y. 

Ouster. 

Forfeiture — Breach  of  Condition. — To  form  a  sufficient  foundation 
for  a  judgment  of  ouster  against  a  corporation  for  the  forfeiture  of  a 
franchise,  not  originally  usurped,  but  legally  vested,  because  of  the 
breach  of  a  condition  subsequent,  the  verdict  must  show  the  fact^  not 
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merely  of  the  breach  of  the  letter  of  the  subsequent  condition,  b»it 
of  its  intent  and  meaning,  and  must  find  such  facts  as  the  court  may 
adjudge  to  amount  to  a  substantial  breach  of  the  condition:  People, 
vs.  W.  Tarnpike  and  B.  Co.,  586,  47  N.  Y. 

1.  Injury  to  Sidefcalk — Duty  of  City. — In  this  case  a  fire  destroyed 
ten  or  eleven  houses,  and  injured  the  sidewalk  in  front  of  where  the 
houses  stood,  and  made  it  dangerous  to  walk  on.  Not  more  than 
eight  or  ten  days  after  the  fire  the  plaintiff  below,  in  endeavoring  to 
reach  his  own  premises,  fell  on  the  damaged  sidewalk  and  was  injured: 

Held,  under  the  circumstances  of  this  case,  that  the  city  was  not 
guilty  of  negligence  in  not  repairing  the  sidewalk  in  the  brief  period 
that  intervened  between  the  time  of  the  fire  and  the  accident:  City 
of  Ceniralia  vs,  Joseph  Krousey  Supreme  Court  of  Illinois^  June  Te^m, 
1872. 

2.  Time  to  Repair  Sidewalk — Injury  Remli  of  Folly. — That  there 
<x)uld  be  no  just  complaint  until  a  reasonable  time  should  have 
elapsed  in  which  the  city  could  make  or  cause  the  property  owners  to 
make  the  necessary  repairs,  and  there  being  a  good  sidewalk  on  the 
other  side  of  the  street,  it  was  the  duty  of  citizens  to  use  it,  and  if 
parties  would  persist  in. passing  over  the  damaged  walk,  notwithstand- 
ing their  knowledge  of  its  dangerous  condition,  and  injury  resulted, 
it  could  only  be  attributed  to  their  own  folly,  and  the  law  would  af- 
ford no  redress:  lb. 

3.  Defect  not  Readily  Discovered. — That  this  is  not  like  an  injury 
occasioned  by  a  defect  in  walks  that  could  not  be  readily  discovered, 
and  where  there  is  nothing  to  put  one  on  his  guard;  that  the  appellee 
was  fully  advised  of  the  dangers  that  he  was  about  to  encounter,  and 
he  deliberately  assumed  whatever  of  risk  there  was  in  the  undertak- 
ing: lb. 
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Digest  of  Recent  State  Reports  on  the  Law  of  Negotiable  Paper. 

[From  43  Georgia;  3  Heiskell  (Tenn.);  32  Iowa;  35  Maryland; 
47  New  York.] 

ASSIGNMEKT. 

1.  Effects  of  order. — An  order  drawn  on  the  whole  of  a  particular 
fund  amounts  to  an  equitable  assignment  thereof,  and,  after  notice  to 
the  drawee,  binds  the  funds  in  his  hands  in  favor  of  the  payee,  as 
against  an  attaching  creditor  of  the  drawer:  Mc  Williams  \s,  Webb 
&  Son,  577,  32  Iowa. 

2.  Administrator's  to  himself- — Blank  indorsement. — Under  letter» 
of  administration  granted  in  the  State  of  Virginii,  the  administrator 
became  possessed,  among  other  effects,  of  his  intestate,  a  citizen  of 
that  State,  of  a  bond  or  single  bill  executed  by  a  citizen  of  Mary- 
land, and  indorsed  in  blank  by  the  payee.  The  administrator 
charged  himself,  in  his  administration,  with  the  amount  of  the  bill 
and  accounted  therefor  to  his  intestate's  estate,  which  was  sufScient  to 
pay  the  debts  of  the  deceased.  The  administrator  instituted  suit  in 
Maryland  against  the  obligor  of  the  bill,  and  at  bar  assigned  it  to 
himself  by  writing  over  the  blank  indorsement.  Held,  That  such 
assignment  gave  the  plaintiff  the  right  to  maintain  the  action  in  his 
own  name  against  the  defendant;  and  unless  it  could  be  shown  that 
whilst  the  bill  was  in  the  possession  of  the  deceased,  the  defendant 
settled  it,  or  made  an  agreement  whereby  he  was  released  from  its 
j)ayment,  the  plaintiff  was  entitled  to  recover:  Lucas  vs.  Byrne,  485, 
35  Md. 

3.  Idem, — A  single  bill  may  pass  by  simple  indorsement,  from  one 
to  another,  to  an  indefinite  extent,  and  the  last  holder,  in  order  to 
collect  it,  if  bona  fide  entitled  thereto,  may  fill  up  the  blank  indorse- 
ment at  bar,  and  recover  on  same:  lb. 

4.  Idem. — If  the  holder  of  a  single  bill  should  die,  and  the  bill 
should  thus  come  into  the  possession  of  his  administrator,  he  may 
transfer  it  to  any  other  party,  if  indorsed  in  blank,  by  simple  de- 
livery, and  that  party  may  have  the  blank  filled  np;  or  the  admin- 
istrator may  fill  up  the  blank  indorsement  filled  up  to  himself  indi- 
vidually, and  may  institiite  suit  in  his  own  name,  if  there  be  no 
violafiflts.    But  his  right  to  sue  may  be  repelled  by  showing  that  ac- 
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cording  to  the  law  governing  his  administration  he  had  no  right  to 
the  single  bill^  nor  entitled  to  assign  or  collect  it  in  his  individual 
capacity:  lb. 

Attachment. 

Rights  of  af (aching  credilar, — An  attaching  creditor  can  acquire  no 
greater  right  in  property  attached  than  was  held  by  the  defendant  at 
the  time  of  the  attachment.  It  is  accordingly  Held,  Where  two  per- 
sons owned  a  promissory  note  jointly,  and  one  of  them  sold  and 
transferred  his  interest  therein  to  the  other,  and  suit  thereon  was, 
through  inadvertence,  commenced  thereon  in  the  name  of  both,  and 
judgment  rendered  in  their  favor  jointly,  that  creditor  of  the  per- 
son who  had  sold  aud  transferred  his  interest  as  before  stated,  acquired 
no  interest  by  attaching  the  judgment:  Manny  vs.  Adams,  165,  32 
Iowa. 

Banks  and  Banking. 

1.  Liability  for  neglect  of  dufy, — A  bank  receiving  a  promissory 
note  for  collection,  whether  payable  at  its  counter  or  elsewhere,  is 
liable  for  any  neglect  of  duty  occurring  in  its  collection,  by  which 
any  of  the  parties  are  discharged:  Ayrault  vs.  Pacific  Banky  570,  47 
N.Y. 

2.  Notary  agent  of  Bank — Usage> — If  the  bank  employs  a  notary 
to  present  the  note,  and  to  give  the  proper  notices  to  charge  the  par- 
ties, the  notary  is  the  agent  of  the  bank,  and  not  of  the  depositor  or 
owner  of  the  paper.  This  general  liability  may  be  varied  by  express 
contract  or  by  implication  arising  from  general  usage;  but  the  prac- 
tice or  usage  of  banks,  adopted  for  their  own  convenience  in  the 
transaction  of  their  business,  can  not  vary  the  contract  between  them 
and  their  dealers:  lb. 

'^.  Bill  of  Lading — Acceptance  of  Draft. — The  delivery  of  a  bill 
of  lading  to  a  bank  for  the  purpose  of  securing  the  payment  of  drafts 
drawn  by  the  consignor  upon  the  consignee  and  discounted  by  the 
bank,  is  sufficient  to  transfer  the  title  to  the  property  covered  by  the 
bill  of  lading,  subject  to  be  diverted  only  by  acceptance  of  the 
draft:  Cayuga  Co.  Nat.  Bank  vs.  Daniels,  631,  47  N.  Y. 

4.  Special  Deposit — Specific  purpose. — If,  before  the  maturity  of 
paper  held  by  a  bank  against  a  depositor,  an  arrangement  is  made  by 
which  the  bank  agrees  to  hold  the  deposit  for  a  specific  purpose,  and 
not  to  charge  the  note  against  it,  the  bank  may  be  regarded  as  a 
trustee  and  the  deposit  special :  Nat.  Bank  of  Fishkill  vs.  Speight,  668, 
47  N.  Y. 
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5.  Indarset'. — In  such  a  case,  in  the  absence  of  fraud  or  coIIusioD^ 
an  indorser  upon  such  paper  has  no  right  to  require  the  application 
of  the  deposit  toward  the  payment  of  the  paper  upon  its  maturity: 
lb. 

6.  Property  in  paper  received  for  collection. — The  property  in  bus- 
iness paper  received  for  collection  by  one  engaged  in  the  business  of 
banking  and  collection,  and  forwarded  by  him  to  his  correspondent 
in  the  usual  course  of  such  business,  without  any  express  agreement 
in  reference  thereto,  docs  not  become  vested  in  the  correspondent,  al- 
though he  may  have  remitted  upon  general  account,  in  anticipation 
of  collections:  Dickerson  vs.  Wason,  439;  47  N.  Y. 

7.  idem. — It  is  only  where  by  express  contracts,  or  well  estab- 
lished course  of  dealing,  the  correspondent  becomes  responsible  for 
the  collection,  and  can  not  seek  re-imbursement  of  advances  in  case 
of  the  non-payment  of  the  paper,  that  he  can  retain  it  or  the  pro- 
ceeds of  the  collection,  as  against  the  real  owner:  lb. 

Collateral  Security. 

Holder's  Right  to  Sue  in  his  own  Name. — When  a  note  is  placed  in 
the  hands  of  a  party  as  collateral  security,  the  holder  thereof  has  the 
legal  right  to  maintain  a  suit  thereon  in  his  own  name,  and  to  obtain 
judgment  thereon,  and  if  the  debt  which  the  note  was  placed  in  his 
hands  to  secure,  is  paid  after  the  commencement  of  the  suit  on  the 
note,  but  before  judgment  thereon,  then,  if  the  holder  of  the  collat- 
eral note  should  collect  the  money  due  thereon,  he  would  hold  the 
same  as  a  trustee  for  the  benefit  of  those  who  are  legally  or  equitably 
entitled  to  it:  Houstr  vs»  Homer,  et  al.,  415,  43  Georgia. 

Consideration. 

1.  Defenses, — A  note  payable  "to  the  bearer,  A.,"  is  not  a  note 
payable  to  bearer,  but  a  non-negotiable  note,  liable  in  the  hands  of 
the  holder  to  any  defense  to  which  it  would  have  been  subject  in  the 
liands  of  the  payee:   Warren  vs.  Scolt,  22,  32  Iowa. 

2.  Consideration — Contrad. — S.  A.  &  Co.  were  railroad  contrac- 
tors; A.  was  a  sub-contractor  of  S.  A.  &  Co.  A.  was  indebted  to  M. 
&  R.,  merchants  with  whom  they  had  been,  and  desired  to  continue 
trading,  in  the  sura  of  $700.  To  secure  a  credit  on  the  books  of 
M.  &  R.  in  favor  of  A.  as  security  for  the  past  account  and  further 
advances,  and  without  which  M.  &  R.  were  unwilling  to  furnish 
further  supplies  to  A.,  it  was  agreed  that  S.  A.  &  Co.  should  accept 
a  draft  for  $1,000,  to  be  drawn  on  them  by  A.,  in  favor  of  M.  &  R*» 
which  was  accordingly  done.     The  amount  of  this  acceptance  was 
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not  iJedurted  by  S.  A.  &  Co,  from  the  first  estimates  of  work  due 
from  them  to  A.,  but,  pursuant  to  tlieir  agreement,  carried  over,  to 
be  deducted  from  the  next  eiitimatc.  A  Hhort  tlmo  after  rsceiving 
the  first  estimate  after  the  acueptince,  A.  absconded,  leaving  the 
work  which  he  had  undertaken  to  perform.  Suit  being  afterward 
brought  against  S.  A.  &  Co,  on  their  acceptance,  it  was 

Hid,  That  the  acceptance  was  not  in  the  nature  of  aecommoda- 
(ioD  paper;  that  it  was  supported  byasufScient  consideration,  and 
that  plaintiS'was  entitled  to  recover  the  full  amount  of  the  draft,  al- 
though it  ap()earcd  that,  at  the  time  A.  absconded,  he  was  indebted  to 
M.  &  R.  to  the  amount  only  of  «700.  The  agreement  of  M.  &  R. 
tofredit  A.  $1,000  im  their  books,  in  consideration  of  the  acceptance, 
raide  the  consideration  on  their  part  complete:  The  First  National 
Bankof  Wmhinfftoa.  vs.  Sitell,  Aiken  &  Co.,  168:  fb. 

3.  Negotiabilily, — Pro]nis3ory  note,  the  body  of  which  was  in  the 
following  form:  "One  year  after  date,  for  value  received,  I  promise 
topiy  A,  S.  Jonrs  &  Co.,  or  bearer,  the  sum  of  $100,  with  ten  per 
cent  interest  until  paid.  If  not  paid  when  due,  and  anit  i^  Drought 
thereon,  I  hereby  agree  to  pay  collection  and  attorney  fees  therefor." 
It  was  urged  thai  the  clausa  res]>ecting  the  payment  of  attorney  fees 
destroyed  the  negotiable  character  of  the  note,  but  the  Court  held 
oilierwlse:  Sperry  vs.  Horr,  191,  32  Iowa. 

4,  AVic  of  Latent  Defeats. — To  charge  a  holder  for  value  before 
maturity  of  a  promissory   note,  with  a  notice  of  latent  defects,  the 

v8.Ganf<t  &m(,  481,  U. 
•r — An  alteration  by  the 
jrest  therein,  made  in  gond 
eir  agent  who  obtaine<l  the 
ed  the  insertion  of  interest 
without,  will  not  estop  the 
consideration:    Krame  vs. 

of  the  agent  was  in  part 
I  sale  constitute  him  a  |iart- 
'  evidence  tending  to  show 
the  alteration,  is  admissi- 


of  Law. 
sum  of  money  loaned,  the 
B  to  the  order  of  the  lender, 
uch  third  party  is,  by  cou- 
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elusion  of  law,  liable  as  a  joint-maker  or  original  promisor,  and  io 
an  aitioa  against  him,  to  enforce  this  liability,  evidence  that  he 
signed  his  name  on  the  back  of  the  note  as  indorser,  at  the  request 
of  the  drawer,  and  for  his  benefit,  is  inadmissible,  it  not  appearing 
that  the  plaintiff,  the  payee  knew  of  such  agreement,  or  in  any  way 
assented  to  it:  Ives  vs.  Bo3ley,  262,  35  Md. 

Payment — Extension  of  Time  of 

2,  An  agreement  by  the  payee  and  holder  of  a  promissory  note, 

after  its  maturity,  to  allow  the  maker  further  time  for  its  payment, 

being  without  consideration,  is  not  a  binding  obligation  upon  either 

party,  and  does  not  operate  to  discharge  an  indorser  of  the  note  from 

hid  liability:  lb. 

Insolvency. 

Liability  cf  Indorser, 
Where  a  note  is  indorsed  '*to  be  liable  only  in  the  second  instance," 
the  indorser  is  not  liable,  until  the  maker  of  the  note  has  been  sued 
to  insolvency,  or  some  legal  excuse  alleged  for  not  having  done  so; 
but  if  it  be  alleged  and  proved  that  the  maker  is  notoriously  insol- 
vent, and  was  so  at  the  time  of  the  indorsement,  that  would  be  a 
sufficient  legal  excuse  for  not  suing  the  maker  to  ascertain  thut  fact: 
Pitiman  vs.  Chisolm,  442,  43  Ga. 

Judicial  Sale. 
Action — Parties. 

1.  A  person  who  has  transferred,  by  indorsement,  promissory  notes 

secured  by  mortgage  on  real  estate,  has,  by  virtue  of  his  collaleral 

liability  as  indorser  thereon,  such  an  interest  in  having  the  mortgtiged 

premises  sell  for  their  fair  value  at  foreclosure  sale  thereof,  as  will 

entitle  him  to  maintain  an  action  in  equity  to  set  aside  such  sale  on 

the  ground  of  irregularity  or  fraud  when  it  appears  that  the  premisi^s 

were  sold  for  less  than  their  value:   Whitney  vs.  Armstrong,  9,  32 

Iowa. 

Judgment  Lien — Attachment, 

2.  Where  lands  of  the  defendant  are  attached,  and  judgment  is 
afterwaid  rendered  against  him  in  the  proceeding,  the  lien  of  the 
judgment  will  take  relation  back  to  the  lien  of  the  attachment:  Hill 
rfe.  Baker,  et  al.,  303,  lb. 

Negligence. 

Fraud — Notice^Stokn  Negotiahle  Paper, 

The  title  of  a  purchaser  for  value  of  stolen  negotiable  paper,  in- 
cluding bonds  payable  to  bearer,  is  not  impaired  by  negligence.  It 
will  only  be  defeated  by  proof  of  fraud  or  bad  faith.     Notice  of 
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giich  facts  as  would  put  a  prudent  man  upon   his  guard  will  not  de- 
feat a  recovery  therefor:  Welch  w.  Sage,  143,  47  N.  Y. 

Pay^ient. 

The  taking  of  a  promissory  note  by  the  vendor  of  real  estate  for 
a  part  of  the  purchase  money  does  not;  in  the  absence  of  an  .express 
agreement  to  that  effect,  operate  as  a  payment  of  so  much  of  the  pur- 
chase money:  Hurley  vs,  Hollyday,  469,  35  Md. 

Pleading. 

1.  Consideration  of  Indorsement — Sufficient  Averment, — In  an  ac- 
tion upon  a  promissory  note  brought  by  the  payee  against  the  in- 
dorser,  the  complaint  alleged  that  the  note  was  executed  and  in- 
dorsed as  a  condition  of  a  loan  by  tl  c  payee  to  the  makers,  and  as 
security  for  the  payment  thereof,  and  then  set  out  the  note,  which,  by 
\U  terms,  was  given  "for  value  received;"  , 

Held,  That  the  averments  were  sufficient  to  authorize  evidence  of 
the  indorser's  privity  with  the  negotiation,  and  if  he  indorsed  with  a 
knowledge  that  his  name  was  required  by  the  payee  as  a  condition 
of  making  the  loan,  and  as  security  for  its  payment,  he  was  placed 
in  the  same  condition  to  the  payee  as  though  it  had  been  done  by 
agreement;  that  the  value  received,  expressed  in  the  note,  was  a  suf- 
ficient averment  of  consideration,  which,  by  the  other  allegations, 
was  shown  to  be  the  loan,  and  that  these  averments  of  making,  exe- 
cution and  indorsement  over  were  equivalent  to  an  averment  of  de- 
livery, and  that,  although  to  negotiate  the  note,  plaintiff  must  be- 
come the  first  indorser,  being  privy  to  the  transacticm,  and  knowing 
the  apparent  relation  was  not  the  actual  one,  was  liable:  Mayer  vs. 
Uibisher,  265,  47  N.  Y. 

2.  Avemieni  Mud  he  Sp^'cific, — A  declaration  upon  a  written  prom- 
i.s<»  by  the  assignor  of  a  note  to  pay  it,  with  a  recital  that  it  has  been 
put  into  a  deed  of  trust  of  the  maker,  concluding:  "If  said  deed 
satisfies  the  above  note,  then  this  obligation  to  be  void,^^  must  contain 
an  averment  that  the  deed  of  trust  has  been  foreclosed.  An  aveN 
ment  that  the  deed  has  failed  to  satisfy  the  note,  is  not  good:  Hyde 
f«.  Darden,  515,  3  Heiskell,  Tenn.  Reports. 

Presentmekt  and  Demand. 

1.  What  Sufficient  to  Constitute. — Where  a  note  is  made  payable  at 
a  certain  locality,  without  designation  of  a  particular  place  therein, 
if  the  maker  has  no  place  of  business  or  residence  in  the  place  where 
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it  is  in  general  made  payable;  if  the  holder  of  the  note  is  within  sach 
locality  on  the  day  of  piyment  with  the  note  ready  to  receive  pay- 
ment^ that  is  sufficient  to  constitute  a  presentment  and  demand:  Aus- 
tin vs.  Munro,  360,  47  N.  Y. 

2.  Place  of  Oral  Agreement, — It  is  competent  for  all  the  partis  to 
a  note  to  agree  orally  that  the  note  shall  be  payable  at  a  particular 
place,  so  far  as  to  make  a  demand  of  payment  there  sufficient  to  bind 
the  indorser:  lb. 

3.  Statute  of  Limitations. — A  promissory  note,  payable  on  demand, 
whether  with  or  without  interest,  is  due  forthwith,  and  an  action 
thereon,  against  the  maker,  is  barred  by  the  statute  of  limitations,  if 
not  brought  within  six  years  after  its  date:  Wheeler  vs.  Warner,  519, 

47  N.  y. 

Surety. 

Consileration  —Demurrer. — A  surety  to  a  promissory  note  pleaded 
that  he  had  signed  the  same  after  it  had  been  executed  and  delivered 
by  the  principals  and  accepted  by  the  holder,  and  that  tiiere  was  no 
consideration  to  him  for  such  promise; 

Held,  That  the  Court  below  committed  no  error  in  sustaining  the 
demurrer  to  such  plea,  as  it  was  insufficient  in  law  to  bar  a  recovery 
against  him,  without  further  alleging  that  there  was  no  consideration 
moving  from  the  holder  to  the  original  promisors  for  such  contract 
of  suretyship:   Gay  vs.  Mott,  252,  43  Georgia. 
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Selected  Digest  of  Recent  State  Reports  and  Decisions  on  the 

Law  of  Carriers. 


[For  the  following  Digest,  selections  have  been  made  from  47 
New  York,  and  32  Iowa;  and  from  decisions  by  the  Supreme  Court 
of  California,  July  Terra,  1872;  Supreme  Court  of  Illinois,  Oct. 
Term,  1872;  Supreme  Court  of  Mississippi,  Nov.  1872;  United 
States  Circuit  Court  for  the  District  of  Iowa,  Oct.  Term,  1872; 
and  Kankakee  Circuit  Court  of  Illinois,  Dec.  Term,  1872.] 

Bankruptcy. 

1.  Liability  of  Railroad  Company  to  be  thrown  into. — Held, 
That  railroad  companies  are  within  the  operation  of  the  bankrupt 
act 

2.  That  a  railroad  company  can  not  be  proceeded  against  in  bank- 
ruptcy for  the  mere  sus]:)ension  or  non-payment,  however  long  con- 
tinued, of  its  commercial  paper. 

3.  That  an  unexecuted  agreement  by  a  company  to  transfer  certifi- 
cates of  its  stock  is  not  an  act  for  which  it  can  be  forced  into  bank- 
ruptcy. 

4.  That  if  stock  owned  by  the  company  is  disposed  of  by  the  au- 
thorized act  of  the  corporation  to  creditors  under  circumstances  to 
give  them  an  illegal  preference,  no  reason  is  perceived  by  the  court 
why  it  would  not  be  an  act  for  which  the  corporation  could  be  pro- 
ceeded against  under  the  bankrupt  act:  L.  C.  Winter  vs.  The  I.  M. 
&  X.  P.  R.  R.  Co.,  U.  S.  Cir.  Court,  Dist.  of  Iowa,  Oct.  Term,  1872. 

Cause  of  Action. 

Plaintiff,  a  merchant  in  New  York,  received  from  N.  and  T.,^f 
Rochester,  an  order  in  writing  for  certain  goods  to  be  sent  them  ^*via 
canal.^^  The  goods  were  delivered  to  defendants,  common  carriers 
npon  the  canal,  consigned  to  N.  &  T.,  pursuant  to  the  order.  The 
goods  were  lost  en  route.  Held,  That  upon  the  delivery  to  the  car- 
carrier,  the  title  passed  absolutely  to  the  consignees,  subject  only  to 
the  right  of  stoppage  in  iransitu.  and  that  plaintiff,  the  consignor, 
could  not  maintain  an  action  for  their  loss:  Krulder  vs.  Ellison,  36, 
47  N.  Y. 
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Consignor  and  Consignee. 

J.  Liability  of  intermediate  consignee. — In  the  ubsence  of  a  stip- 
ulation or  condition  in  a  contract  of  transportation,  by  which  an  in- 
termediate consignee  is  to  pay  the  freight,  such  consignee  is  not  liable 
for  the  freight  of  goods  sent  to  and  received  by  him  in  the  course  of 
transit  to  forward  the  same  to  the  ultimate  consignee,  when  the  agency 
is  known  to  the  carrier  at  the  time  of  the  delivery  of  the  goods,  and 
he  delivers  the  same  without  making  any  claim  for  back  freight,  or 
giving  notice  that  any  claim  or  lien  existed  on  his  part:  Dartcs. 
Ensign,  619,  47  N.  Y. 

2.  Mem — Implied  promise  of  intermediate  consignee.  —No  promise 
by  an  intermediate  consignee,  who  is  not  the  owner  of  the  goods,  to 
pay  the  freight  thereon,  will  be  implied  from  a  bill  of  lading  con- 
signing the  goods  to  the  care  of  such  intermediate  consignee  for  the 
owner  at  the  place  of  ultimate  destination:  lb. 

3.  Title  acquired  by  consignee — Intent  of  consignor. — Where  prop- 
erty is  delivered  to  a  carrier  upon  consignment  to  a  factor  for  sale, 
the  consignee  only  acquires  title  thereto  in  case  the  shipment  is  ac- 
companied by  an  unconditioned  consignment  in  pursuance  of  an  agree- 
ment to  ship,  thus  showing  that  the  delivery  to  the  carrier  was  with 
intent  to  give  the  consignee  a  right  of  property,  free  from  any  con- 
dition whatever.  An  agreement  to  ship,  although  founded  upon  a 
good  consideration,  gives  no  title.  An  owner  of  proj)erty,  therefore, 
who  has  made  a  prior  agreement  to  consign  tlu^  same,  may,  notwith- 
standing, impose  any  conditions  upon  the  consignment  he  chooses, 
and  the  consignee  can  only  acquire  title  thereto  by  performing  the 
conditions:  Cayuga  Nat.  Bank  V8.  Daniels,  6ol,  47  N.  Y. 

Damages. 

Measure  of,  in  case  common  carrier  negligently  omits  to  transport 
within  reasonable  time,  and  market  value  falls. — In  the  absence  of 
any  special  contract,  the  law  implies  an  agreement  upon  the  part  of 
a  common  carrier  to  transport  merchandise  within  a  reasonable  time. 
If  he  negligently  omits  so  to  do,  and  the  market  value  of  the  merchan- 
dise falls,  the  measure  of  damages  is  the  difference  in  its  value  at  the 
time  and  place  it  ought  to  have  been  delivered  and  at  the  time  of 
,  its  actual  delivery:    Ward  vs.  The  N.  Y.  C.  R.  R.  Co.,  29,  47  N.  Y. 

Eminent  Domain. 

Where  power  is  delegated  by  the  legislature  to  the  common  council 
of  a  city,  to  authorize  the  laying  of  railroad  tracks  along  or  across 
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Buy  of  its  streets,  subject  to  the  same  claims  and  compensation  for 
damages  to  the  owners  or  lessees  of  adjoining  property  which  is  al- 
lowed under  the  general  railroad  laws,  the  common  council  has 
power  to  authorize  the  laying  of  a  branch  tiack  from  a  private  ele- 
vator across  such  streets  to  the  track  of  a  railroad,  to  be  run  by  the 
railroad  company  for  the  transportation  of  grain,  etc.,  to  and  from 
the  elevator.  It  is  not  requisite  that  the  ordinance  giving  the  au- 
thority should  provide  for  compensation,  as  that  is  provided  for  in 
the  act:  Clarke  vs.  Blackmar,  150,  47  N.  Y. 

Evidence. 

In  an  action  against  a  railroad  company  for  damas^es,  defendants' 
counsel  offered,  in  evidence,  a  newspaper  account  of  the  transaction, 
prepared  from  accounts  received  on  the  day  and  at  the  place  of  the 
accident.  The  author  was  examined  as  a  witness,  and  testified  he 
talked  with  plaintiff  and  others  about  it,  and  supposed  he  learnt 
from  them,  but  had  no  distinct  recollection  of  w^hat  was  said,  and 
could  not  tell  from  whom,  principally,  he  received  his  information. 
Held,  The  article  was  properly  excluded :  Downs  vs.  The  N.  Y.  C. 
R.  R.  R.  Co.,  83,  47  N.  Y. 

Liability, 

1.  Measure  of  diligence  required  of  carriers  by  steam — Compli- 
ance of  Congress  requiring  certain  safeguards  to  be  used. — The  car- 
rier of  passengers,  in  conveyances  and  vehicles  propelled  by  steam, 
is  bound  to  use  every  precaution,  which  human  skill,  care  and  fore- 
sight can  provide,  and  to  exercise  similar  care  and  foresight  in  adopt- 
ing new  improvements,  to  secure  additional  protection:  Caldwell  vs. 
X.  J.  S.  Co.,  282;  Ward  vs.  The  N.  Y.  R.  C.  R.  R.  Co.,  2f),  47  N.  Y. 

2.  Idem. — The  fact  that  a  carrier  by  steamboat  has  fully  complied 
with  the  act  of  congress,  as  to  the  safeguards  to  be  used  for  the  pro- 
tection of  passengers,  does  not  clear  him  from  liability,  or  remove  a 
]iresumption  of  negligence  established  by  the  evidence.  His  liability 
is  not  in  any  manner  restricted  or  limited  by  that  act,  but  a  failure 
to  comply  with  its  provisions  would,  of  itself,  subject  him  to  a 
charge  of  negligence:  lb. 

Negligence. 

1.  Plaintiff,  an  infant  twelve  years  of  age,  travelling  with  his 
mother  upon  defendant's  cars,  being  unable  to  find  a  seat  in  the  car 
with  her,  by  her  permission  went  into  another,  and  there  remained 
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until  the  train  reached  the  station ;  when,  in  the  effort  to  leave  Ihe 
car  and  return  to  his  mother,  he  received  an  injury.  Held,  It  was 
not  per  se  a  negligent  act  on  the  part  of  the  mother  to  permit  him  to 
go  from  one  car  to  another,  under  the  circumstances:  Downs  t».  The 
N.  Y.  C.  R.  R.  Co ,  83,  47  N.  Y. 

2.  In  an  action  to  recover  damages  for  causing  the  death  of  a  child 
three  years  old,  it  appeared  that  the  child  killed  was  sent  across  de- 
fendant's track  unattended  save  by  a  child  nine  and  one  half  yean 
old.  Held,  That  this  was  not  per  se  such  negligence  as  would  defeat 
a  recovery:  Ihl  vs.  The  42d  St.  and  G.  St  F.  R.  R.  Co.,  317,  47  N. 
Y. 

3.  If  the  deceased  child  exercised  due  care  and  the  injury  was 
caused  «oIely  by  the  negligence  of  defendant's  driver,  the  defendant 
was  liable,  without  regard  to  the  question  whether  it  was  negligence 
in  the  parents  to  let  the  child  go  with  so  young  an  attendant :  76. 

4.  Nor  would  negligence  on  the  part  of  so  young  a  child  as  the 
deceased,  when  there  was  no  negligence  upon  the  part  of  the  parents 
or  the  attendant,  absolve  the  defendant  from  liability:  26. 

6.  A  traveler  upon  the  highway,  in  approaching  a  railroad  cross- 
ing, is  required  to  make  a  vigilant  use  of  his  eyes  and  ears,  to  ascer- 
tain if  there  is  an  approaching  train;  and  if  by  such  use  of  these 
faculties,  while  approaching^  the  vicinity  of  such  a  train  may  be  dis- 
covered in  time  to  avoid  a  collision ;  the  omission  to  exercise  them  is 
such  contributory  negligence  as  will  bar  a  recovery  for  an  injury  sus- 
tained by  a  collision:  Davis  va,  N.  Y.  C.  &  H.  R.  R.  Co.,  400,  47 
N.Y. 

6.  This  rule  does  not  require  the  traveller  to  stop,  cr  if  he  is  with 
a  team,  to  get  out  and  leave  his  vehicle  and  go  to  the  track,  or  to 
stand  up  and  go  upon  the  track  in  that  position,  in  order  tcr  obtain  a 
better  view:  lb. 

Power  op  Legislature  to  Fix  the  Rates  at  Which  Pas- 
sengers Shall  be  Transported  on  Railroads. 

1.  Power  of  Company  to  Establish  Rates. — That  the  charter  oi 
the  company  gives  it  the  right  to  establish  the  rates  of  toll  for  the 
conveyance  of  persons,  and  that  the  railroad  company  can  not  be 
brought  within  the  legitimate  exercise  of  the  police  power  vested  in 
the  legislature  as  to  rates  of  toll  until  it  can  be  shown  that  it  has 
been  unreasonable  or  extortionate  in  the  use  of  its  franchise  in  this 
regard,  and  that  it  is  a  question  of  reasonable  charges  on  the  one 
hand  and  of  reasonable  control  on  the  other. 
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2.  Power  of  Legislature. — That  the  legislature  has  no  power  to 
licenfie  a  corporation  to  commit  extortion  in  its  charges. 

3.  The  Charter  a  Contract. — The  court  considers  the  claim  of  the 
defendant  that  its  charter  gives  it  the  right  to  establish  rates  of  toll 
for  the  conveyance  of  persons,  and  that  such  charter  is  a  contract, 
and  within  the  protection  of  the  provision  of  the  Federal  Constitu- 
tion which  declares  that  "No  State  shall  pass  any  law  impairing  the 
obligations  of  contracts,"  and  that  consequently  its  right  to  fix  its 
tolls  so  granted  can  not  be  impaired  by  the  last  clause  of  sec.  12,  art. 
11  of  the  Constitution  of  1870,  which  makes  it  the  duty  of  the  Gen- 
eral Assembly  to  pass  laws  establishing  reasonable  maximum  rates 
of  charges  fur  the  transportation  of  passengers  on  the  different  rail- 
nmds  in  this  State,  nor  by  the  railroad  act  in  question  {mssed  pur- 
suant thereto. 

4.  The  Charter  a  Contract. — That  the  charter  being  a  contract,  no 
law  can  be  passed  to  lessen  or  impair  any  of  the  essential  privileges 
conferred  by  the  charter,  and  as  our  own  court  have  expressed  it^ 
"any  act  of  the  legislature  which  repeals,  materially  impairs,  or  alters 
the  rights  of  the  cor|>orators  without  their  assent,  would  be  in  con- 
travention of  this  constitutional  provision." 

5.  Nature  of  Corporation. — When  a  railroad  corporation  is  to  be  re- 
garded as  a  public  and  when  as  a  private  corporation. 

6.  Reasonableness  a  Judicial  Qui'Stion. — That  whether  charges 
are  reasonable  i  r  the  contrary  is  a  judicial  question. 

7.  Whether  Act  is  Valid. — That  whether  this  act  is  valid  as 
against  the  defendant  depends  not  upon  thu  consideration  that  certain 
amounts  are  fixed  as  tolls,  but  upon  the  question  whether  it  can  be  made 
to  appear  that  the  rates  so  fixed  are  reasonable,  and  that  those  fixed 
by  the  defendant  are  not  so;  for  if  these  fixod  by  the  defendant  are 
not  just  and  reasonable,  there  can  be  no  justification  for  legisla- 
tive interterence. 

8.  The  Conclusion  on  the  Facts. — That  the  rate  fixed  in  this  case 
can  not  be  adjudged  per  se  extortionate,  and  until  it  is  so  made  to 
appear  the  court  can  not  perceive  upon  what  ground  the  leg^islature 
(■an  interfere:  S.  R.  Moore  vs.  The  111.  C.  R.  R.  Co.,  Kankakee  Cir- 
cuit Court,  111.  Dec.  Term,  1872. 

Railroads. 

1.  Plaintiff,  a  passenger  w\yoii  defendants  car,  desiring  to  alight, 
passed  out  upon  the  platform  and  desired  the  conductor  to  stop  the 
car,  and  refused  to  get  out  until  the  car  had  come  to  a  full  stop; 
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whereupon,  and  while  the  car  was  in  motion,  he  threw  her  from  the 
car  with  great  violence  out  upon  the  pavement,  whereby  she  was  seri- 
ously injured.  Held,  That  the  act  was  a  wanton  and  wilful  trespass, 
not  in  the  performance  of  any  duty  to,  or  of  any  act  authorized  by 
the  defendant,  and  that  defendant  was  not  liable:  Isaacs  r«.  The  3rd 
Avenue  R.  R.  Co.,  122,  47  N.  Y. 

2.  Where  the  conductor  upon  a  railroad  has  been  instructed  by  the 
company  to  demand  of  every  passenger  a  certain  fare,  and  to  remove 
from  the  car  any  passenger  refusing  to  pay  the  same;  if  the  com|)any 
has  not  the  right  to  demand  the  required  fare,  it  is  liable  for  any 
force  used  upon  the  person  of  a  passenger  in  an  attempt  to  execute 
such  order;  if  it  has  a  right  to  the  fare,  and  the  conductor,  acting  in 
the  performance  of  his  duty,  exceeds,  through  zeal,  or  impetuosity  of 
temper,  the  degree  of  force  necessary  and  proper  to  accomplish  the 
pur[)Ose  of  removal,  and  injury  results,  the  company  is  also  liable; 
Jackson  vs.  2nd  Ave.  R.  R.  Co.,  274:   Ih. 

3.  Waiver  of  Defects  and  Dangerous  Customs — Contributory  Neg- 
ligence.— The  rule  recognized,  that  if  an  employee  knows  that  an- 
othi*r  employee  is  habitually  negligent,  or  that  the  materials  with 
which  he  works  are  defective,  and  he  continues  his  work  without  ob- 
jection and  without  being  induced  by  his  employer  to  believe  that  a 
change  will  be  made,  he  will  be  deemed  to  have  assumed  the  risk 
and  can  not  recover  for  an  injury  resulting  therefrom:  Kroy,  adra'x, 
vs.  The  Chicago  R.  I.  &  P.  R.  R.  Co.,  357,  32  Iowa. 

4.  Suit  for  Damages  by  Employee. — The  defendant,  a  railroad 
company,  contracted  with  the  firm  of  McKeen,  Smith  &  Co.,  to  con- 
struct the  road  and  its  appurtenances.  The  superintendent  of  build- 
ings, employed  by  the  firm,  hired  the  plaintiff  to  work  upon  a  freight 
house.  A  poisonous  mixture,  in  which  corrosive  sublimate  was  an 
ingredient,  was  applied  to  the  timber  to  prevent  decay,  and  the  plain- 
tiff was  injured  by  breathing  the  exhalations  of  this  substance,  and 
by  handling  the  timber  to  which  it  had  been  applied.  He  brought 
this  suit  against  the  railroad  company  to  recover  damages  for  such 
injury.  Held,  That  he  could  not  recover:  West  vs,  St.  L.,  V.  &  T. 
H.  R.  R.  Co.,  Supreme  Court  of  III.,  Oct,  Term,  1872. 

5.  When  Company  not  Liable  for  acts  of  Contractor. —  The  court 
after  stating  cases  in  which  railroad  companies  will  and  will  not  be 
held  liable  for  the  acts  of  their  contractors  and  servants,  say  the  com- 
pany may  be  held  liable  when  the  person  doing  the  wrongful  act  is 
the  servant  of  the  company,  and  acting  under  its  direction;  and 
though  such  person  is  not  a  servant  as  between  himself  and  the  com- 
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pany,  but  merely  a  contractor  or  lessee,  still  he  must  be  regarded  as 
a  servant  or  agent,  when  he  is  exercising  some  chartered  privilege  or 
power  of  the  company  with  its  assent,  which  he  could  not  have  ex- 
ercised independently  of  such  charter.  In  other  words,  a  company 
seeking  and  accepting  a  special  charter,  must  take  the  responsibility 
of  seeing  that  no  w^rong  is  done  through  its  chartered  powers,  by  per- 
sons to  whom  it  has  permitted  their  exercise:    lb. 

6.  Liability  of  employees — Knowledge  of  passenger  in  regard 
to  unsafe  condition  of  boiler. — A  company  of  passenger  carriers  ran 
a  steamboat  and  railroad  line  as  one  management,  connecting  S.  and 
P.  B.  lived  at  P.,  and  kept  a  bar  on  the  boat;  renting  it  with  right 
to  state-room,  and  meals  on  board.  In  addition,  he  was  agent  for 
an  express  company  carrying  over  the  same  route,  and  received  salary 
therefor;  the  express  company  paying  the  carrier  company  for  the 
privilege  of  the  route,  and  to  carry  its  messengers  and  agents. 
B.  coming  on  the  cars  at  P.,  the  locomotive  exploded  while  under 
charge  of  the  company's  engineer,  and  B.  was  injured.  Hence  his 
action,  his  judgment,  and  the  company's  appeal:  Yeoman  V8  Contra 
Costa  Steam   Navigation  Co.     Supreme  Court  of  Califoniia,  July 

term,  1872. 

7.  Held,  B.  was  in  no  sense  an  employee  of  the  carrier  company; 
the  business  of  selling  liquors  at  the  bar,  was  distinct  from  the  busi- 
ness of  the  carrier.  B.  rented  of  the  company,  and  was  not  employ- 
ed by  it.  As  messenger  for  the  express  company,  he  was  an  ordinary 
passenger.  Hence,  the  rule  or  the  assumption  of  risk  by  one  employee, 
as  against  the  negligent  acts  of  a  co-employee,  and  the  absence  of 
liability  of  the  employer,  does  not  apply.  The  rule  referred  to, 
though  well  settled,  and  not  be  overthrown,  is  open  to  grave  objec- 
tions, and  should  not  be  extended  beyond  the  limit  fixed  for  it,  by  the 
current  of  decisions:    lb. 

8.  As  between  a  passenger  and  a  common  carrier,  proof  of  the  oc- 
currence of  an  accident,  without  fault  of  the  passenger,  is  prima  facie 
proof  of  negligence  on  the  part  of  the  carrier:     ]b. 

9.  Though  a  passenger  may  know  that  the  boiler  of  a  steamer  or 
locomotive  is  unsafe,  or  that  the  engineer  is  incorapet<»nt  or  careless, 
yet  he  may  be  willing  from  motives  of  necessity  or  interest  to  encoun- 
ter the  risk  of  travel;  and  such  knowledge  does  not  absolve  the  car- 
rier from  liability  for  damages  resulting  from  the  negligence  of  the 
engineer,  or  the  insuflBciency  of  the  boiler:     lb. 

10.  Rights  of  owners  of  cattle — Diligence  required  of  railroads  to 

prevent  injury  tacattle — Principle  of  rate  of  speed. — Owners  of  cat- 
VOIi.  II. — NO.  I. — 10. 
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tie  may  permit  them  to  ran  at  large  and  depasture  on  uninclosetl 
lands,  whether  of  railroad  companies  or  other  owners,  and  do  not 
thereby  incur  any  reaponsibility  as  trespassers.  The  owner  of  cattle 
can  not  be  held  as  a  trespasser  for  his  cattle  entering  a  close,  unlese 
they  have  broken  a  fence  deemed  in  law  sufficient  to  exclude  them. 
N.  O,  J.  &.  G.  N.  R.  R.  Co.  vs.  Field,  Supreme  Court  of  Miss.— 
Nov.,  1872. 

11.  Railroad  companies,  like  other  proprietors,  are  not  bound  to 
inclose  their  lands  to  keep  oflF  cattle.  They  are  to  be  considered  as 
proprietors  of  property,  using  it  for  their  private  gain,  but  not  to  be 
])ermitted  .so  to  use  it  as  to  harm  or  injure  others  unnecessarily,  or  if 
to  be  avoided:    lb. 

12.  It  is  incumbent  on  them  to  employ  skillful  and  prudent  agents 
to  guide  and  control  the  powerful  forces  they  employ  with  vigilance, 
prudence  and  care,  so  as  not  to  endanger  the  lives  and  property  of 
others.  They  must  use  their  locomotives  with  such  care  and  diligence 
upon  the  road  as  would  be  exerciced  by  a  skilful,  prudent  and  dis- 
creet person,  regarding  his  duty  to  the  corajiany,  and  having  a  proper 
desire  to  avoid  injury  to  property  along  the  road,  and  liable  to  be  ex- 
posed to  danger:     lb. 

13.  Persons  living  contiguous  to  railroads  have  the  same  right  as 
others  in  more  remote  localities  to  turn  their  cattle  upon  the  range. 
But  they  aasume  the  risk  of  their  greater  exposure  to  danger:    lb. 

14.  The  only  justification  to  a  railroad  company  for  injury  to  cat- 
tle upon  its  track  is  that,  in  the  prosecution  of  its  ordinary  and  law- 
ful business,  the  act  could  not  be  avoided  by  the  use  of  such  care, 
prudence  and  skill  as  a  discreet  man  would  put  forth  to  prevent  or 
avoid  it:     Ih. 

15.  The  rat«  of  speed  which  may  be  adopted  on  a  railroad,  depends 
on  the  condition  of  the  road,  the  usage  of  railroads  generally,  and 
the  amount  of  property  and  passengers  offering  for  transportation. 
The  principle  is  that  the  rate  of  sj)eed  must  be  such  as  is  consistent 
with  the  safety  of  the  property  and  passengers  in  their  care.  What- 
ever rate  may  be  adopted,  there  must  be  no  relaxation  of  efforts  to 
protect  cattle  from  injury.  If  the  convenience  and  business  of  the 
public  dcmanil  a  rapid  transportation,  railroads  are  not  restrain- 
(*d  from  meeting  the  requirem(!nts  because  the  danger  to  stock  is 
j^reater  f«*om  a  fast  train  than  a  slow  one :     lb. 
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Consensual  Marriage  by  Declaration. 

A  written  declaration  of  marriage  de  prcesenti  signed  by  both  parties 
and  delivered  by  the  man  to  the  woman,  conclusively  establishes  the 
contract. 

Proof  of  Signature  to  the  declaration. — Circumstances  under 
which  it  was  held  that  direct  proof  of  the  wife's  signature  to  the 
declaration  was  unnecessary,  she  possessing  the  document,  and  suing 
upon  the  faith  of  it  for  a  declarator  of  marriage. 

Promise  Subsequente  Copula. — The  declaration  might  be  regarded 
as  a  promise  which  when  followed  but  not  preceded  by  copula  consti- 
tutes marriage;     Foster  tw.  Foster,  Scotch  Appeals,  244. 

Detinue. 

Where  a  deed  of  composition  with  creditors  has  been  executed, 
under  the  terms  of  which  certain  persons,  constituted  trustees  under 
the  deed,  are  in  possession  of  the  promissory  notes  given  to  satisfy  the 
amount  agreed  on  as  the  composition,  such  trustees  are,  as  between 
the  parties  to  the  deed,  stakeholders,  and  are  not  the  servants  or 
agents  either  of  the  persons  who  gave  the  notes  or  of  the  persons 
whO)  under  the  provisions  of  the  deed,  would  be  entitled  to  receive 
them. 

If,  therefore,  the  person  who  made  the  notes,  and  handed  them 
over  to  the  trustees  to  deal  with  them  under  the  deed,  should  after- 
wards give  notice  to  the  trustees  not  to  hand  them  over  to  a  particular 
creditor^  the  creditor  can  not  maintain  detlnxte  against  such  person,  the 
Qotes  not  being  in  his  possession  either  really  or  constructively:  Lat- 
ter M.  White,  E  &  I.  Appeals,  578. 

Ejectment. 

The  service  of  a  notice  to  quit  mad«  at  the  house  of  the  tenant 
tipon  a  person  whose  duty  it  would  be  to  deliver  the  notice  to  the  ten- 
ant, is  sufficient  to  sustain  ejectment,  although  in  fact  the  notice  \fQ» 
never  delivered  to  the  tenant. 
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The  presumption  in  such  a  case  is  that  it  did  reach  the  tenant 
himself. 

In  such  a  case  the  question  is  not  whether  the  servant  performed 
liis  duty  in  delivering  it  to  his  master,  hut  whether  the  servant  was 
to  he  considered  as  the  agent  of  the  master  to  receive  the  notice.  If 
he  was,  the  service  of  the  notice  will  efiectually  bind  the  master. 

Per  The  Lord  Chancellor  (Lord  Hatherley):— The  fact  that  the 
agent  who  received  the  notice  destroyed  it  would  liberate  entirely  the 
l>erson  who  delivered  the  notice,  but  would  not  liberate  the  person 
whose  agent  had  received  and  destroyed  it 

Per  Lord  Westbury: — Where  there  has  been  service  of  a  notice  to 
quit  left  at  the  tenant's  house  with  a  servant  of  the  tenant,  such  a  fact 
is  more  than  presumptive  evidence  of  a  service  on  the  tenant.  The 
landlord's  right  would  otherwise  be  controlled  by  something  to  which 
the  landlord  was  an  utter  stranger. 

Per  Lord  Westbury: — But  even  if  only  presumptive  evidence  of 
the  service,  the  evidence  to  rebut  it  must  be  proof  of  the  factthattbe 
notice  did  not  come  to  the  knowledge  of  the  tenant  at  all. 

T.  lived  in  a  house  where  his  two  sons  and  his  daughter  also  re- 
sided. T.  was  imbecile.  The  house  was  managed  by  his  daughter, 
the  farming  business  by  his  two  sons.  A  notice  to  quit,  addressed 
to  the  father,  was  served  at  the  house  by  delivery  to  the  daughter. 
3he  put  it  on  the  dresser  in  the  kitchen,  and  afterwards  burnt  it.  One 
of  the  sons  knew  of  its  existence,  but  was  not  shewn  to  have  known 
its  exact  terms,  though  he  was  aware  of  its  nature. 

Hold,  that  this  was  a  service  sufficient  to  entitle  the  landlord  to 
maintain  ejectment  against  the  father:  Tanham  vs,  Nicholson,  E.  & 
I.  Appeals,  561 

Evidence. 

The  defendant,  after  the  public*ation  of  a  libel  and  before  the 
action  was  brought,  destroyed  the  letter  containing  the  libellous 
words : 

Held,  that  as  the  defamatory  writing  was  not  in  exist<?nce,  second- 
ary evidence  of  the  contents  of  the  letter  by  witnesses  who  heard  it 
read  was  admissible,  but  that  the  actual  words  used  as  laid  in  the  de- 
claration must  be  proved,  and  not  the  substance  or  impression  the 
V,  itnesses  received  of  the  words,  as  otherwise  the  witnesses,  and  not 
tie  Court  or  jury,  would  be  made  the  judges  of  what  was  a  libel. 

Before  the  declaration  was  filed  the  plaintiff  gave  notice  of  his  in- 
tei.tion  to  move  for  a  rule  for  the  production  of  the  letter  containing 
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the  words  of  the  libel  as  set  out  io  the  declaration.  An  affidavit  in 
answer  by  the  defendant  stated  that  he,  the  defendant,  had  destroyed 
the  letter,  but  made  no  objection  to  the  terms  of  the  alleged  libel  set 
out  in  the  plaintifiTs  affidavit. 

Held,  that  the  plaintiffs  affidavit  being  merely  for  the  purpose  of 
the  production  of  the  letter  was  not  admissible  as  evidence  to  prove 
the  words  of  the  libel:     Rainy  vs.  Bravo,  Privy  Council  Appeals,  287. 

Father's    Power    of    Appointment  under    his   Marriage 

Settlement. 

Where  a  father  was,  by  his  marriage  settlement,  empowered  to 
divide  at  discretion  the  funds  in  which  the  children  had  an  expectant 
interest. 

Held,  that  he  could  not  deal  or  negotiate  with  them  in  executing 
the  power. 

Per  The  Lord  Chancellor: — A  parent  in  such  a  case  purchasing 
the  interests  of  the  children,  one  of  thpm  being  only  eighteen  years 
of  age,  is  a  transaction  wholly  inconsistent  with  that  protection  which 
the  law  of  every  civilized  country  affords  to  children;  and  would 
not  be  permitted  without  the  fullest  evidence  of  an  intention  author- 
izing it. 

Held,  reversing  the  decree  below,  that  releases  or  discharges 
granted  by  the  children  to  the  father,  in  consideration  of  money  pay- 
ments made  by  him,  formed  no  bar  to  their  subsequent  claims  under 
the  settlement, — such  releases  or  discharges  notwithstanding. 

A  power  may  be  executed  without  any  express  reference  to  it  — 
Per  Lord  Chelmsford: — The  donee  of  a  power  may  execute  it  wr  H- 
out  referring  to  it,  and  without  taking  the  slightest  notice  of  it,  pro- 
vided the  intention  to  execute  the  power  really  appears. 

Appointments  pro  tan  to. — The  power  may  be  exercised  from  time 
to  time  by  several  appointments,  to  suit  convenience  and  promote  ad- 
vantage, as  exigencies  arise,  or  as  expediency  may  suggest. 

Per  Lord  Westbury: — Some  of  the  learned  Judges  of  the  Court 
below  seem  to  have  thought  that  the  power  required  an  execution 
tttw  jlaiUf  once  for  all.  If  that  were  so,  no  appointment  to  a  child, 
tliough  settled  in  life,  could  take  place  until  all  the  other  children, 
objects  of  the  power,  had  attained  mattirity. 

Special  judgment. — Per  Lord  Westbury: — I  am  desirous  that  we 
Aodd  dispose  of  this  ease,  so  as  not  to  leave  any  door  ajar  that  may 
1|  fBri^d  open  for  further  litigation:  Cuninghame  vs.  Anstruiher, 
SJMii  Afpeals^  223. 
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Sale  by  Sample. 

Privileges  and  Obligations  of  the  Purchaser. — ^The  purchaser  o^ 
goods  by  sample  ought  to  examine  them  without  delay;  and  if  be  find 
that  they  are  not  conformable  to  the  sample,  he  may  reject  them  and 
rescind  the  contract,  giving  immediate  notice  that  he  does  80,andthat 
the  goods  are  at  the  risk  and  disposal  of  the  vendor. 

Should  the  vendor  not  acquiesce,  the  purchaser  should  place  the 
goods  in  neutral  custody,  duly  apprising  the  vendor. 

The  purchaser  is  not  entitled  to  hold  by  the  contract  and  ask  for 
uther  goods  instead  of  those  to  which  he  objects. 

Where  in  such  a  case  certain  purchasers  had  omitted  to  rescind  the 
contract,  and  neither  returned  nor  oflfered  to  return  the  goods,  they 
were  held  liable  for  the  price. 

Per  Lord  Chelmsford: — As  I  understand  the  law  of  Scotland,  al- 
though the  goods  have  been  accepted  by  the  purchaser,  yet  if  he  find 
that  they  do  not  correspond  with  the  sample,  he  has  an  absolute  right 
to  return  them.  In  England,  if  goods  are  sold  by  sample,  and  they 
aro  delivered,  and  accepted  by  the  purchaser,  he  can  not  return  them; 
but  if  he  has  taken  the  delivery  conditionally,  he  has  a  right  to  keep 
the  goods  for  a  sufficient  time  to  enable  him  to  give  them  a  fair  trial; 
and  if  they  are  found  not  to  correspond  with  the  sample,  he  is  then 
entitled  to  return  them. 

Per  Lord  Chelmsford: — In  England,  if  a  horse  is  sold  with  a  war- 
ranty of  soundness,  and  it  turns  out  to  be  unsound,  the  purcha^r 
can  not  return  the  horse  unless  there  is  a  stipulation  that  if  the  horse 
does  not  answer  to  the  warranty  the  purchaser  shall  be  at  liberty  to 
return  it.  But  in  Scotland,  as  I  understand  the  law  of  that  country, 
there  would  be  an  absolute  right  to  return  the  horse  upon  the  dis- 
covery of  its  unsoundness,  without  any  specific  stipulation  to  that 
ifect:     Couston  vs.  Chapman,  Scotch  Appeals,  250. 
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j>ower  to  advance  £2,000  to  the  testator  on  his  bond,  which  they  did 
They  afterwards  made  large  further  advances  to  him  on  promissory 
notes. 

Held,  that  the  daughter  had  a  right  to  retain  as  agaiost  specialty 
creditors  the  £2,000  and  interest  from  testator's  death,  but  not  the 
subsequent  advances. 

The  rule  laid  down  in  Henderson  vs.  Dodds  (1)  in  regard  to  costs, 
followed:     Ferguson  vs.  Gibson,  379,  V.-C.  W. 

Appointment  by  Residuary  Gift. 

By  a  settlement  dated  the  6th  of  January,  1858,  the  settlor  de- 
clared that  a  sum  of  money  should  be  held  on  trust  as  he  should  by 
deed  or  will  appoint,  and  in  default  of  appointment  in  trust  as  therein 
mentioned.  A  will  made  bv  the  settlor  five  weeks  before  the  settle- 
raent  contained  a  general  residuary  bequest: 

Held,  That  although  a  general  residuary  bequest  would  operate  as 
an  execution  of  a  power  in  a  subsequent  settlement,  still  the  Court 
had  power  in  construing  both  instruments  to  consider  the  surround- 
ing circumstances,  which  showed  that  the  settlor  never  intended  the 
settlement  to  be  revoked  by  a  prior  will;  and  that  consequently 
the  will  was  not  an  execution  of  the  power:  In  re  Ending's  Settle- 
ment, V.-C.  M.,  266. 

Bankers'  Account. 

A  wife  being  executrix  of  her  father,  paid  the  moneys  she  received 
into  a  bank  in  her  own  name  as  such  executrix.  The  husband,  it 
was  alleged,  sometimes  paid  in  money  to  this  account,  and  the  wife 
paid  cheques  to  her  husband's  creditors.  The  account  remained  for 
six  years,  when  the  husband  dieJ,  and  the  wife  died  shortly  after- 
wards: 

Held,  That  if  the  money,  or  any  part  of  it  belonged  to  the  husband, 
he  had  shown  an  intention  of  making  a  gift  of  it  to  his  wife,  and  it 
constituted  part  of  her  estate  at  the  husband's  death:  Lloyd  vs.  Pughe, 
V.-C.  M.,  241. 

Construction. 

Deficiency  of  Personal  Estate — Marshalling — Legacy  and  Real 
Estate — Court  of  Appeal — Erroneous  Decision. — Where  a  previous 
decision,  even  of  the  Court  of  Appeal,  is  clearly  based  upon  a  mis- 
apprehension, the  Court  is  not  bound  to  follow  it. 

A  testator,  after  giving  a  pecuniary  legacy,  devised  his  real  estate 
to  other  persons  than  the  legatee,  not  charging  it  with  his  debts. 
There  being  a  deficiency  of  personal  estate  for  payment  of  debts: 
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Held,  That  the  real  estate  was  not  bound  to  contribute  rateably 
with  the  legacy  to  meet  the  deficiency.  Hensman  vs,  Freyer  (1)  not 
followed:  Dugdak  vs.  Dugdale,  V.-C.  M.,  234. 

Construction  of  Will. 

Death  of  Original  Legatee  before  Date  of  Will — Substitutionary 
Gift  to  Children, — A  testator  bequeathed  to  his  sister  Susan  all  the 
proj)erty  he  might  die  possessed  of  for  life,  and  after  her  decease,  he 
desired  the  property  to  be  equally  divided  among  his  brothers  and 
sisiers,  and  should  any  of  his  brothers  or  sisters  die  (leaving  issue) 
duriug  the  life-time  of  his  sister  Susan,  the  share  which  would  have 
been  theirs  to  be  equally  divided  among  their  children: 

Held,  That  the  children  of  a  brother  who  died  fifteen  years  before 
the  date  of  the  will,  were  entitled  to  take  the  share  of  their  deceased 
parent.  In  re  Potter's  Trust  (2)  followed:  Adams  vs,  Adams,  V.- 
C.  M.,  246. 

Construction. 

It  is  not  a  mere  canon  of  English  municipal  law,  but  a  great  and 
broad  principle,  which  must  be  taken  (in  the  absence  of  proof  to  the 
contrary)  as  part  of  any  given  system  of  jurisprudence,  that  the  gov- 
erning body  of  a  corporation  which  is  a  trading  partnership — that  is  to 
say,  the  ultimate  authority  within  the  society  itself— cannot,  in  gen- 
eral, use  the  funds  of  the  community  for  any  purpose  other  than 
those  for  which  they  were  contributed.  Therefore  the  special  powers 
given  to  such  ultimate  authority — whether  it  be  the  directors,  or  a 
general  council,  or  a  majority  at  a  general  meeting,  by  the  statutes 
or  other  constituent  documents  of  the  association  (however  absolute 
in  terms) — are  always  to  be  construed  as  subject  to  a  paramount  and 
inherent  restriction  that  they  are  to  be  exercised  in  subjection  to  the 
special  purposes  of  the  original  bond  of  association:  Pickering  t;9. 
Stephenson,  V.-C.  W.,  322. 

Estate  fob  Life  or  in  Tail. 

A  testator  devised  a  freehold  estate  to  trustees  upon  trust  to  permit 
his  son,  G.  A.,  and  his  assigns  to  receive  the  rents,  issues,  and  profits 
daring  his  life,  and  after  his  death  upon  trust  to  permit  the  first  son 
of  G.  A.  and  the  heirs  male  of  his  body  to  receive  the  rents,  &c.,  du- 
ring their  respective  lives  severally  and  successively  in  tail  male: 

Held,  That  the  first  son  of  G.  A.  took  an  estate  tail  in  the  prop- 
erty, and  not  merely  a  life  estate:  Hugo  vs.  Williams,  V.-C.  M.,  224. 
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Executor  de  son  Tort. 

A  bill  by  a  creditor  to  adrainistpr  the  estate  of  a  testator  alleged 
that  the  testator  by  his  will  gave  to  fiis  wife,  the  defendant,  the 
use  for  her  life  of  half  his  estate,  and  appointed  her  guardian  of  his 
children;  that  administration  with  the  will  annexed  had  been  granted 
to  the  defendant,  who  was  ^'the  only  legal  personal  repre-eutative 
and  also  heir  of  the  undisposed  of  naoveablos  and  immoveables,'^  and 
that  she  had  received  and  entered  into  possession  of  all  the  real  and 
personal  estate  of  the  deceased: 

Plea,  That  the  defendant  was  not,  nor  had  ever  been,  administra- 
trix with  will  annexed,  or  legal  personal .  representative  of  the  de- 
ceased: 

Held,  That  if  the  defendant  was  not  administratrix,  she  was  ex- 
ecutrix de  son  tarty  and  the  bill  could  be  sustained.  Plea  ordered  to 
stand  for  an  answer,  with  liberty  to  except:  Rayner  vs,  Koehler,  V.- 
C.  M.,  262. 

Executor  Taking  Beneficially. 

A  testator  appointed  two  of  his  sons  executors,  and  gave  various 
legacies,  but  made  no  residuary  bequest.  By  a  codicil  he  direct^ 
his  two  executors  and  three  of  his  principal  legatees  to  pay  all  ex- 
penses attending  the  proving  of  his  will,  and  administration  and 
winding  up  of  his  estate,  in  equal  proportion,  according  to  the  na- 
ture of  the  property  they  derived  under  his  will  and  codicil,  it  being 
his  express  desire  that  no  part  of  such  expenses  should  be  borne  by 
the  residuary  legatees,  but  that  they  should  receive  the  residue  free 
of  all  di  ductions  for  expenses: 

Held,  That  the  appointment  of  executors  had  no  operation  as  to 
the  beneficial  disposition  of  the  residue;  and  that  being  undisposed 
of  by  the  will,  the  codicil  left  the  matter  in  the  same  position,  and 
there  was  an  intestacy  as  to  the  residue:  Travers  vs.  Travers,  V.-C. 
M.,  275. 

Hospital. 

Gift  by  will  to  the  Kent  County  Hospital.  There  being  no  hos- 
pital having  precisely  that  name: 

Held,  That  a  general  hospital  must  be  presumed  to  have  been  in- 
tended, and  the  Kent  County  Ophthalmic  Hospital  could  not  take 
the  legacy,  and  that  it  must  be  divided  between  two  hospitals;  viz* 
the  Kent  and  Canterbury  Hospital  and  the  West  Kent  General  Hos- 
pital, which  together  supplied  the  place  of  a  general  county  hospital: 
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In  re  Alchin^s  Trusts;  Ex  parte  Furley;  Ex  parte  Earl  Romney, 
V.-C.  M.  230. 

iNFAinS. 

Reversionary  Interest — Scheme  for  Maintenance. — The  Court  ha» 
jurisdiction  to  charge  reversionary  property  of  infants  with  money 
required  for  their  maintenance,  even  where  some  of  the  infants  for 
whose  benefit  the  money  is  raised  may  not  ultimately  become  entitled 
in  possession  to  the  property  charged.  A  security  for  this  purpose 
approved,  with  a  provision  for  restoring  the  money  by  means  of  an 
insurance  against  the  contingency:  DeWitte  vs.  Palin^  V.-C.  M.,  251 

Remoteness. 

Testator,  by  will  made  in  1821,  after  a  gift  of  leaseholds  to  his 
daughter  E.,  gave  all  the  remainder  of  his  property  whatsoever  to 
his  wife  D.,  the  income  to  her  for  life,  and  at  her  death  unto  E.,  for 
her  own  benefit  and  her  children,  or  one  only  child  if  she  should 
have  any  (all  that  was  given  to  E.  being  for  her  own  benefit,  and 
not  to  be  subject  to  the  debts,  control,  or  disposition  of  any  husband 
she  might  marry);  but  if  E.  should  die  without  issue  the  leaseholds 
were  to  be  enjoyed  by  D.  for  life,  and  at  her  death  to  his  sister  8.  for 
her  life,  and  at  her  death,  together  with  all  that  was  left  to  D.  for 
her  life,  to  be  equally  divided  between  all  the  grandchildren  of  S. 

E.  died  without  having  had  a  child : 

Held,  That  E.  was  entitled  absolutely  both  to  the  leasehold  spe- 
cifically bequeathed  to  her  and  to  the  residue  given  subject  to  D.'s 
life  interest,  and  that  the  limitations  over,  if  E.  '^should  die  without 
iissue,"  were  void  for  remoteness:  Fisher  vs.  Webster,  V.-C.  B.,  283. 

Renewable  Leaseholds. 

In  1805  a  lessee  for  lives,  with  proviso  for  renewal,  charged  the 
hereditaments  (subject  to  his  own  life-interest  in  part)  with  £1,500, 
and,  subject  thereto,  conveyed  the  premises  in  trust  for  his  son,  W. 
W.  T.,  the  testator  in  the  cause.  In  1811  W.  W.  T.  settled  the 
premises,  subject  to  the  life-interest  in  part,  and  as  to  the  whole 
charged  with  the  £1,500,  on  himself,  his  wife,  and  eldest  son;  and 
further  charged  the  same  with  £2,000  for  his  younger  children.  In 
1S15,  the  tenant  for  life  having  died,  W.  \V.  T.  executed  deeds  re- 
citing (erroneously)  that  the  whole  of  the  £1,500  charges  had  been 
paid  off,  and  taking  from  the  trustee  (in  breach  of  trust)  a  convey- 
ance of  the  hereditaments,  to  himself  absolutely,  freed  from  the 
£1,500  charges;  but  there  was  no  evidence  that  this  deed  was  ever 
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acted  on.  In  1818,  the  cestuis  que  vie  having  all  died,  W.  W.  T.  ob- 
tained a  renewal  of  the  lease,  but  without  prejudice  to  a  question 
whether  the  lessee  had  not  lost  the  right  of  compelling  a  renewal 
In  1819  W.  W.  T.  purchased  the  reversion  in  fee  of  the  leaseholds, 
the  latter  not  being  merged.  In  1838  W.  W.  T.  was  party  to  a  deed 
whereby  he  recited  that  he  had  paid  £1,200,  part  of  the  £1,500,  but 
that  when  he  did  so,  he  did  not  intend  that  the  same  should  sink 
into  or  be  extinguished  in  the  premises.  In  1845  he  appropriated 
the  remaining  £300  to  himself  as  part  of  his  share  in  the  estate  of 
the  cestui  que  trust  thereof,  who  had  died.  By  his  will,  after  reciting 
to  the  like  effect,  he  devised  the  hereditaments  comprised  in  the  deed 
of  1805,  subject  to  all  such  incumbrances  as  the  same  might  at  bis 
decease  be  subject  to,  and  from  the  payment  of  which  he  exonerated 
his  personal  estate,  to  his  son  T.  T.  absolutely,  subject  to  a  further 
charge. 

W.  W.  T.  died  in  1859.  T.  T.  entered  into  possession  and  dis^ 
puted  his  liability  to  pay  either  the  £1,500  or  the  £2,000,  but  paid 
interest  up  to  1869 : 

Held,  That  the  charges  paid  off  were  kept  alive  for  the  benefit  of 
W.  W.  T.'s  personal  estate; 

Held,  also,  that  the  renewed  lease  of  1818  was  subject  to  the 
charges; 

Held,  also,  that  the  reversion  in  fee,  purchased  in  1819,  was  sub- 
ject to  the  charges; 

Held,  further,  that  if  the  reversion  had  not  been  so  charged,  T.T. 
could  not  have  availed  himself  of  the  devise  without  giving  effect 
to  the  testator's  intention. 

W.  W.  T.  having,  in  1845,  mortgaged  the  hereditaments  com- 
prised in  the  deed  of  1805: 

Held,  That,  if  the  above  sums  had  been  charged  on  the  leasehold 
only,  and  not  on  the  reversion,  the  mortgagees  must  have  had  recourse 
to  the  reversion  first,  on  the  principle  of  Barnes  vs.  Racster  (1  Y.  & 
C  Ch.  401.)     Trumper  vs.  Trumper,  V.-C.  B.,  295. 

Voluntary  Settlement. 

A  voluntary  settlement  should  contain  a  power  of  revocation;  if  it 
does  not,  the  parties  who  rely  upon  it  must  prove  that  the  settlor  was 
properly  advised  when  he  executed  it,  that  he  thoroughly  understood 
the  effect  of  omitting  the  power,  and  that  he  intended  it  to  be  ex- 
cluded from  the  settlement.  If  that  is  not  established,  and  the  court 
seen,  from  the  surrounding  circnmstances^  that  the  settlor  believed 
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the  instrument  to  be  revocable,  it  will,  even  after  the  lapse  of  nearly 
twenty  years  and  the  death  of  the  settlor,  interfere  and  give  relief 
against  it:     Hall  vs.  Hall;  V.-C.  W.,  365. 

Wife's  Equity  to  a  Settlement. 

The  plaintiff  filed  a  bill  to  establish  her  equity  to  a  settlement  of 
£6,000,  which  accrued  to  her  absolutely  during  her  coverture.  The 
husband,  on  the  marriage,  which  took  place  in  1862,  gave  up  an  in- 
come of  £400  a  year  at  the  desire  of  his  wife,  but  he  had  no  property 
and  made  no  settlement.  Subsequently  to  the  marriage,  sums  amount- 
ing to  £56,000  consols  were  settled  by  the  wife's  mother  and  relatives 
upon  her  for  life  for  her  separate  use,  with  remainder  as  to  £200  a 
year  for  her  husband  for  life,  and  subject  thereto  for  their  children. 
From  1862  she  allowed  her  husband  £100  a  year  till  1865,  when  he 
left  her,  and  they  had  not  since  resided  together.  In  1870  the  wife 
agreed,  under  pressure  of  a  suit  by  the  husband  for  restitution  of 
conjugal  rights,  to  allow  him  £300  per  annum.  She  had  saved  out 
of  her  income  £1,000  a  year  for  six  years*  There  were  two  children, 
who  were  supported  by  the  wife: 

Held,  That  the  wife  being  amply  provided  for,  and  there  being  na 
proof  of  misconduct  on  the  part  of  the  husband,  the  court  would  not 
interfere  with  his  marital  rights,  and  bill  dismissed  with  costs:  Gia- 
cometti  tw.  Prodgers,  V.-C.  M.,  253. 

Winding  Up. 

Contributory — Director's  Qualification. — Articles  of  association 
provided  that  no  person  should  be  capable  of  serving  as  a  director 
unless  at  the  time  of  his  appointment  he  should  hold  twenty-five 
shares.  On  the  14th  of  February,  1867,  the  directors  of  the  com- 
pany were  appointed,  and  at  the  same  time  it  was  resolved  to  allot 
twenty-five  shares  to  each  of  the  persons  named  as  directors.  A.,  one 
of  these  persons,  had  consented  to  act  as  director;  but  in  ignorance, 
as  he  stated,  that  any  shares  had  been  allotted  to  him,  and'under  the 
mistaken  impression  that  the  necessary  qualification  was  twenty  £25 
shares,  and  not  twenty-five  £20  shares,  applied  on  the  Ist  of  March, 
1867,  for  twenty  shares,  which  were  allotted  to  him.  He  attended 
meetings  and  continued  to  act  as  director  until  October,  1867,  shortly 
after  which  the  company  was  ordered  to  be  wound  up: 

Held,  That  he  was  liable,  not  only  for  the  twenty  shires  for  which 
he  had  applied  on  the  1st  of  March,  but  also  for  the  twenty-five 
M'hich  were  allotted  to  him  as  his  director  s  qualification,  pursuant  to 
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the  articles  of  association,  on  the  14th  of  February,  18G7:    In  re 
British  and  American  Telegraph  Co.,  Fowler^s  Case,  V.-C.  B,,  316. 

Will. 

Gift  of  Residue  to  Legatees  named,  and  to  their  Executors,  Ad- 
ministrators, and  Assigns — Declaration  that  the  Shares  should  be 
vested  on  Execution  of  Will — ^Death  of  Legatee  before  Testator- 
Lapse. — Testator  gave,  by  will,  the  residue  of  his  estate  to  trustees 
to  pay  and  transfer  the  same  unto  seven  legatees  named,  in  equal 
shares  as  tenants  in  common,  and  their  respective  executors,  admin- 
istrators, and  assigns,  to  whom  he  bequeathed  the  same  accordingly; 
and  he  declared  that  such  shares  should  be  vested  interests  in  each 
legatee  immediately  upon  the  execution  thereof,  and  that  the  shares 
of  the  married  women  should  be  for  their  separate  use: 

Held,  on  demurrer,  that  the  share  of  one  of  the  legatees — a  mar- 
ried woman — who  died  after  the  date  of  the  will  but  before  the  tes- 
tator, did  not  belong  to  her  husband,  her  legal  personal  representa- 
tive, but  that  it  had  lapsed :  Browne  vs.  Hope,  V.-C.  W.,  313. 
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[Common  Law  Sebies.] 

Arbitbator. 

Broker  made  Referee  to  deterDiioe  whether  or  not  Goods  are  of 
the  Quality  contracted  for. — The  defendant,  aa  broker,  made  a  eon- 
tract  for  the  plaintiff,  the  seller,  as  follows:  "Oct.  26,  1869.  Sold  by 
order  and  for  account  of  Mr.  D.  P.,  to  my  principals,  Messrs.  3.  H.  & 
Son,toarrivc,  500  tons  black  Smyrna  raisins — 1809  growth — fairaver- 
ige  quality  in  opinion  of  selling  broker— rto  be  delivered  here  in 
London  @  22a.  per  cwt. — D.  pd. — Shipment  November  or  December, 
1869,"  Ac.: 

Held,  by  the  Exchequer  Chamber, — affirming  the  judgment  of  the 
Court  of  Common  Fleas, — that  the  defendant  was  employed  as  a  sort 
of  arbitrator  to  determine  between  the  parties  any  difference  which 
might  arise  as  to  the  quality  of  the  raisins  tendered  in  fulfilment  of 
tbe  contract;  and,  consequently,  that  he  was  not  liable  to  an  action 
for  jailing  to  exercise  reasonable  care  and  skill  in  coming  to  a  de- 
cision,— he  having  acted  bona  fide  and  to  the  best  of  hia  judgment: 
Pappa  M.  Rose,  C.P.  (Ex.  Ch.)  625. 

Bottomry. 

ritish  Vessel  under  arrest  at  a 
I  English  vessel,  then  at  Monte 
1  with  caigo  to  certain  porta  in 
icd  cai^o,  and  Hailed  according 
)tiier  of  the  ports  of  discharge 
he  cargo  was  delivered,  but  the 
for  the  discliai^  of  the  residue, 
ticc  to  the  consignee,  sold  it  to 
'ing  been  several  other  voyages 
1  procured  a  charter  to  an  En- 
charter  had  been  entereJ  into, 
lenoa  Ayrcs  to  recover  damages 
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for  the  non-delivery  of  the  cargo  shipped  by  him,  and  caused  the 
vessel  to  be  arrested  for  the  damages  so  claimed:  The  arrest  wa« 
under  process  valid  according  to  the  law  in  force  at  Buenos  Ayres. 
By  the  advice  of  the  British  consul  at  Buenos  Ayres,  the  master 
agreed  with  W-  to  compromise  the  dispute  by  giving  to  W.  a  bottomry 
bond  for  a  sum  of  money  considerably  less  than  the  amount  claimed 
by  him.     The  bond  was  given,  and  the  vessel  was  released. 

In  a  suit  instituted  on  behalf  of  W.  and  his  partner  in  trade 
against  the  vessel  after  her  safe  arrival  home  to  enforce  the  bond: 

Held,  That  the  circumstances  under  which  the  bond  was  given 
rendered  it  incapable  of  being  enforced:  The  Ida,  542,  A.  &  E. 

Covenant  not  to  Assign. 

Lease — Partners. — A.  and  B.,  partners  in  trade,  were  assignees  of 
a  lease  which  contained  a  covenant  by  the  lessee,  for  himself  and  his 
assigns,  that  he  would  not,  neither  should  his  executors,  administra- 
tors, or  assigns,  assign  the  demised  jjremises  without  tl  c  consent  in 
writing  of  the  lessor.  Oh  the  dissolution  of  the  partnership,  A.  as- 
signed all  his  interest  in  the  premises  to  B.: 

Held,  A  breach  of  the  covenant :    Varley  vs.  Goppard,  C.P.,  505. 

Innkeeper. 

Lien  on  Goods  belonging  to  third  Person — What  Goods  subject  to 
the  Lien. — B.  went  to  the  defendant's  hotel  and  took  with  him,  as 
his  own,  a  pianoforte  which  he  had  hired  of  plaintiff.  B.  having  re- 
mained at  the  hotel  several  weeks  left  in  debt  for  his  board  and  lodg- 
ing; and  defendant  claimed  to  detain  the  piano  as  against  the  plaintiff 
in  exercise  of  his  lien  as  innkeeper: 

Held,  That,  as  defendant  had  received  the  piano  as  part  of  the 
goods  of  his  guest,  he  had  a  lien  upon  it:  Threfall  vs.  Berwick, 
Q.B.,  711. 

Marine  Insurance. 

Construction  of  Policy  on  Freight — "From  B.  Island  to  Port  of 
Discharge,  the  Insurance  on  said  Freight  beginning  from  the  loading 
of  said  Vessel." — The  plaintiffs  caused  themselves  to  be  insured  with 
the  defendants,  "  lost  or  not  lost,  in  £500,  upon  the  freight  payable 
to  them  in  respect  of  this  present  voyage  to  be  performed  by  the 
vessel  Napier  from  Baker's  Island  to  a  port  of  discharge  in  the 
United  Kingdom,  the  insurance  on  the  said  freight  beginning  from 
the  loading  of  the  said  vessel.     Being  a  re-insurance  to  be  paid  as  on 
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original  policy."  Tlie  plaintiffs  had  underwritten  a  policy  on  char- 
tered freight  of  a  cargo  of  guano,  from  Baker's  Island,  while  there, 
and  thence  tO  a  port  in  England,  The  vessel  arrived  at  Baker's 
Islaod,  and  had  taken  in  two-thirds  of  her  cargo,  a  full  cargo  being 
ready,  when  she  was  wrecked.  The  plaintifia,  having  paid  upon  a 
total  loBS,  sought  to  recover  it  from  defendants: 

Held,  That  the  risk  had  not  attached. — By  Blackl>urn,  J.,  on  the 
groaod  that  the  clause,  "  the  insurance  on  the  said  freight  beginning 
from  the  loading  of  tlie  said  vessel,"  did  not  extend  the  insurance 
U^ond  the  other  part,  "  from  Baker's  Island,"  but  only  shewed  that 
defendants  did  not  intend  to  be  liable  unless  the  goods  were  on  board. 
— By  Uellor  and  Lush,  JJ.,  on  the  ground,  that  the  later  words  did 
extend  the  previons  clause  and  made  the  risk  begin  earlier,  but  that 
"from  the  loading"  meant  from  the  completion  of  the  loading: 
Jones  t».  The  Neptune  Marine  Insurance  Company,  Q.B.,  702. 

Salvage. 

Rin.f,ta  nf  n.^noH  nf  fiui«;..»  Yesscl  to  Salvage  Reward  in  a  case 
rners  of  the  Vessel  whicli  occas)one<l 
'  navigaticQ  of  a  steam-tug  B.,  a 
and  placed  in  jeopardy.  A  steam- 
le  drifting  vessel: 

W.  were  entitled  to  recover  salvage 
notwithstanding  that  some  of  them 
hich  occasioned  the  mischief:  The 

gh  Seas  by  putting  two  of  the  Crew 
JistresR  for  want  of  Hands — Bight 
participate  in  Salvage  Reward. — A 
ie  winter  season,  with  a  brig  in  dis- 
I  to  work  her.  The  master  of  the 
lad  volunteered  to  go,  on  board  the 
;  brig  was  navigated  safely  into  a 
if  the  absence  of  the  two  men  the 
E  remainder  of  her  crew  had  t«  nn- 

men  who  went  on  board  the  brig, 
e  ship  and  the  rest  of  the  crew  of 
reward  for  the  services  rendered: 
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Will- 

(Jeneral  Intent — Estate  to  be  Enjoyed  by  one  Person — ^'^All  and 
every  other  the  Issue  of  my  body*' — "Other  the  Issue" — Words  of 
exchision  or  completion — "  For  default  of  such  Issue." — A  testator 
devised  his  hereditaments  to  his  son  for  life,  with  remainder  to  F., 
his  son's  eldest  son,  for  life,  with  remainder  to  the  first  and  other 
sons  of  F.  successively  in  tail  male;  and  for  default  of  such  issue,  to 
R.,  the  second  son  of  his  son,  for  life,  with  remainder  to  the  first  and 
other  sons  of  R.  successively  in  tail  male;  and  for  default  of  such  issue, 
to  the  third,  fourth,  and  other  sons  of  his  son  thereafter  to  be  bom  suc- 
cessively in  tail  male;  and  for  default  of  such  i&sue,  to  hin  daughter 
I.  for  life,  with  remainder  to  her  first  and  other  sons  in  tail  male; 
and  for  default  of  such  issue  to  his  granddaughter  E.  for  life,  with 
remainder  to  her  first  and  other  sons  in  tail  male;  and  for  default  of 
such  is-jue,  to  his  granddaughter  J.  for  life,  with  remainder  to  her 
first  and  other  sons  successively  in  tail  male;  and  for  defaiilt  of  such 
issue  to  his  granddaughter  S.  for  life,  with  remainder  to  her  first  and 
other  sons  successively  in  tail  male;  and  for  default  of  such  issue,  to 
all  and  every  the  fourth  and  fifth  and  other  daughter  or  daughters  of 
his  sou  successively,  and  in  remainder  one  after  another  and  to  the 
heirs  male  of  their  bodies;  and  for  default  of  such  issue,  "to the  use 
and  behoof  of  all  and  every  other  the  issue  of  my  body;"  and  for 
<lpfault  of  such  issue,  to  his  right  heirs.  The  will  also  contained  a 
wish  that  the  estates  should  be  retained  in  the  hands  of  one  person, 
and  should  not  l)e  dispt^rsed,  and  a  provision  that  any  female  who  in- 
herited should  with  her  husband  (if  married)  assume  the  testator's 
name  and  arms  under  the  penalty  of  forfeiting  the  estates.  A  mu- 
niment box  was  directed  to  go  to  the  person  entitled  from  time  to 
time  to  the  estates: 

Held,  1st,  that  the  words  "issue  of  my  body"  in  the  penultimate 
limitation  were  to  be  read  in  the  same  sense  as  "heirs  of  my  body;" 
2udly,  that,  having  regard  to  the  whole  will,  that  devise  could  not 
be  read  as  giving  the  estate  per  capita  in  joint-tenancy  to  all  who 
came  within  the  clatrs  at  the  time  the  estates  vested  in  possession; 
3rdly,  that  the  words  "all  and  every"  did  not  import  that  all  were 
to  lake  at  the  same  time,  but  were  satisfied  by  all  taking  in  success- 
ion; and  4ihly,  (Bramwell,  B.,  dissentiate,)  that  the  word  "other" 
was  to  be  read  not  as  a  word  of  exclusion,  but  of  completion ;  and 
that,  upon  these  principles  of  construction,  there  was,  by  virtue  of 
the  penultimate  limitation,  a  vested  remainder  at  the  death  of  the 


Digest  of  English  Law  Reports. 


163 


testator  in  tail  general  to  which  his  son  then  became  entitled. — This 
remainder  descended  to  F.,  who  duly  executed  a  disentailing  deed. 
He  devised  the  estate  to  the  defendant's  father,  from  whom  it  de- 
scended to  the  defendant.  In  actions  of  ejectment  by  persons 
claiming  as  issue  of  the  body  of  the  testator  as  joint  tenants  per 
capita  at  the  time  the  estates  vested  in  possession,  by  the  heiress 
in  tail  general  of  the  testator  at  the  same  period,  by  the  heir  of 
the  8ur\-ivor  of  all  the  issue  of  the  testator  living  at  his  death  (other 
than  these  included  in  the  particular  limitations),  and  by  the  heir 
in  tail  of  the  testator  at  his  death,  those  being  excluded  who  carac 
within  the  particular  limitations: 

HeH,  That  the  defendant  was  entitled  to  judgment. — Mandeville's 
Case  (Co-  Litt.  26  b)  considered:  Allgood  tw.  Blake,  Ex.,  339. 
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Digest  of  Recent  Unreported  Decisions  of  the  Supreme  Court  of 

Tennessee,  April  Term,  1872. 


Bills  and  Notes. 

Due  course  of  trade. — Dumont  agreed  with  the  defendants  to  build 
for  them  a  boat  according  to  certain  specifications.  At  the  same  time 
he  agreed  with  the  plaintiffs  for  iron  and  other  materials  wanted  for 
the  construction  of  the  boat,  and  in  payment  for  these  plaintiffs  were  to 
take  notes  of  defendants,  to  be  executed  on  the  delivery  of  the  boat. 
The  boat  was  built,  tried  and  delivered,  and  the  notes  executed  and 
delivered  to  Dumont  and  by  him  to  plaintiffs  before  due.  After  fur- 
ther trial  alterations  in  the  boat  were  found  necessary  arising  out  of 
departures  from  the  original  plan. 

Held,  that  the  cost  of  these  should  be  set  off  against  the  notes  in 
hands  of  the  plaintiff:  Gaylord  vs.  M,  <fe  A.  R.  Packet  Co. 

Factor. 

1.  Advances. — A  factor  who  has  made  advances  on  goods  is  bound 
to  sell  if  instructed,  provided  the  sale  if  made  will  pay  his  ad- 
vances.    Otherwise  he  may  exercise  a  discretion:     Blair  vs.  Child. 

2.  A  factor  may  pledge  goods  to  the  extent  of  the  advances  he  has 
made  upon  them:     lb. 

3.  If  he  do  so  but  reserve  the  sajme  right  to  control  the  sale  as  he 
would  have  in  the  absence  of  the  pledge  he  is  held  to  the  exercise  of 
the  same  diligence  and  is  under  the  same  obligation  to  obey  instruc- 
tions as  before:  lb. 

Fraudulent  Conveyance. 

1.  A  trust  deed  on  a  stock  of  liquors,  &c.,  which  permits  the  owner 
to  use  it  in  trade  and  sell  and  dispose  of  it  as  before  is  fraudulent 
and  void:     Ebbert  vs.  Tcnn.Nat.  Bank. 

2.  A  deed  fraudulent  as  to  existing  creditors  is  void  as  to  subse- 
quent creditors:  lb. 

Illegal  Contract. 

1.  Corporation — A  note  made  upon  a  loan  of  money  by  the 
direction  of  a  bank  Ic  a  party  for  the  purpose  of  enabling  him  to 
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make  anna  Duder  a  contract  with  the  Slate  of  Tennessee,  then  fight- 
JDgia  aid  of  the  Confederate  cause,  the  stockholders  and  owners  being 
mostly  ID  the  Federal  lines  and  on  the  Federal  side,  may  be  recov- 
ared,  it  not  appearing  that  the  directory  were  actuated  by  the  mo- 
tive of  giving  aid  to  the  Confederates:     Planters'  Bank  vs.  Jones. 

2.  To  charge  a  corporation  with  illegal  conduct  there  must  be  evi- 
dence of  the  illegal  purpose  in  a  corporate  act  not  merely  in  the  de- 
clarations of  individual  directors:  ll*- 

Innkeeper. 

1.  Chai^  of  Court — A  charge  which  it  seems  probable  ia  misstated 
in  the  bill  of  exceptions,  must  be  read  as  found,  though  in  contra- 
diction to  another  part  of  the  charge:     Greenwood  vs.  Robbins. 

S.  A  charge  that  if  an  innkeeper  furnishes  a  guest  with  the  pro- 
per appliances  against  robbery,  such  as  locks,  bolts,  &c.,  of  which  the 
gnest  avails  himself,  the  innkeeper  is  discharged,  is  erroneous,  though 
the  court  chained  also  that  the  innkeeper  was  liable  for  any  loss  (sus- 
tained unless  from  the  act  of  God  or  public  enemy  or  the  neglect  or 
&ult  of  the  guest:     lb. 

lusnEANCE. 

1.  An  agent  of  an  insurance  company  instructed  only  to  deliver 
policies  upon  payment  of  cash  part  (3-5)  of  premium  \a  cash,  de- 
livered policy  and  tuck  note  of  R.  J.  B.  whose  life  was  insured. 
The  policy  ackuowledged  payment  from  plaintiif,  wife  of  E.  J.  B. 
Another  agent  succeding,  took  dralt  of  E.  J.  B.,  which  was  not  paid 
bat  surrendered,  and  a  note  taken  of  E.  J,  B.  payable  to  the  company, 
■   '         ■  '  "  *   '  Tier  maturity,  until  paid.     This  was 

ed  his  inability  to  pay.  Company 
ication  provided  that  the  policy 
uount  of  premium  had  been  received 

a  general  agent  and  the  company  was 

;er  delivery  of  policy  could  not  bind 

I  by  the  recital  of   payment,  from 
sach  the  validity  of  the  forfeiture. 
F  E.  J.  B.  for  surrender  of  the  policy 
his  note  or  draft  would  affect  the 


0. 
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2.  A  written  application  concluding  with  a  stipulation  that  any 
untrue  or  fraudulent  answers,  or  any  suppression  of  facts  in  r^ard 
to  the  party's  health  will  render  the  policy  null  and  void,  &c.,  does 
not  operate  as  a  warranty  but  a  representation:  Booker  vs.  S.  L. 
Ins.  Co. 

3.  The  materiality  of  the  statements  will  control  their  effect  and 
only  such  as  are  material  to  the  risk  will  have  the  effect  if  false  to 
avoid  the  policy:     76. 

4.  Where  a  forfeiture  is  insisted  on  it  is  necessary  for  the  proof  on 
which  it  is  claimed  to  be  clear  and  full,  and  affirmative:    lb. 

5.  Partnership. — The  surviving  partners  of  a  firm  have  no  claim 
upon  the  insurance  money  derived  from  the  life  policy  of  a  deceased 
partner,  who  has  paid  the  premium  out  of  firm  assets,  charging  the 
sum  to  himself  on  the  firm  books,  and  taking  the  policy  for  the  bene- 
fit of  a  sister,  not  eve^  a  lien  for  amount  taken  to  pay  the  premium: 
Shelton  vs.  Parham. 

Interest. 

On  Master's  Account — It  is  error  to  calculate  interest  from  the  date 
of  the  masters  report  to  the  time  of  the  decree,  on  the  sum  found  due 
by  the  report:  Champlin  vs.  Mm.  &  C.  R.  R. 

Lease. 

1.  A  lease  for  a  year  being  about  to  expire  the  agent  of  the  land- 
lord notified  the  lessees  that  the  rent  would  be  $5,000  per  annum. 
The  lessees  said  the  rent  was  too  high  but  did  not  say  what  they  would 
do.  They  held  over  and  paid  one  months  rent  then  notifying  the 
agent  that  they  were  willing  to  pay  at  that  rate  by  the  month  until 
they  could  vacate  the  premises.  The  agent  did  not  accept  or  refuse 
the  proposition  but  said  he  would  see  his  principal.  After  holding 
another  month,  the  lessees  vacated,  paying  the  rent  for  that  month. 
Court  below  charged  that  an  acceptance  of  the  rent  by  the  lessor  was* 
an  acceptance  of  the  terms  on  which  the  rent  was  offered.  Held 
error. 

The  holding  over  by  the  tenant  after  notice  was  an  acceptance  by 
the  lessees  of  the  terms  proposed.  The  subsequent  acceptance  of  the 
rent  for  the  month  with  the  application  to  change  the  terras  did  not 
make  a  new  contract:  Brinkley  vs.  \yolcott. 

2.  A  propoj'ition  being  made  by  the  lessees  to  lease  at  $4,000  a 
year  or  at  the  rate  of  $5,000  per  annum  with  the  right  to  quit  at 

sure,  if  it  could  be  accepted  by  silence^  would  still  be  an  incom- 
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plete  contract  until  it  was  ascertained  which  alternative  was  accepted. 
In  this  state  of  facts  an  acceptance  of  rent  at  the  rate  of  $5,000  per 
year  would  determine  the  question:    lb. 

Life  Estate  and  Remainder. 

A  person  having  a  life  interest  in  personalty  has  a  right  to  the 
possession  of  the  fund  upon  giving  bond  and  security  for  the  forth- 
coming of  the  property  on  the  termination  of  the  life  estate:  Black- 
well  vs.  Taylor. 

Malicious  Prosecution. 

1.  Probable  Cause — Judgment — Evidence  of. — The  judgment  of 
a  court  of  competent  jurisdiction  in  favor  of  a  plaintiff  is  prima 
facie  evidence  of  probable  cause,  though  reversed  in  a  higher  court: 
Gajoso  Gras  Co.  vs.  Williamson. 

2.  Such  judgment  as  evidence  of  probable  cai'se  was  subject  to  be 
rebutted  by  proof  that  it  was  obtained  by  fraud:     lb. 

3.  A  statement  in  a  declaration  for  malicious  prosecution,  that  the 
defendant  obtained  an  injunction  in  the  Circuit  Court  of  the  United 
States,  in  a  certain  suit,  which  suit  he  continued  to  prosecute  until 
the  18th  Oct.,  1869,  when  the  injunction  was  dissolved  by  the  Su- 
preme Court  of  the  United  States,  is  impliedly  an  averment  that  the 
decision  of  the  Inferior  Court  was  in  favor  of  the  complainant  there- 
in:   Ibid. 

Motion. 

1.  Notice — Certainty. — A  notice  of  a  motion  against  a  revenue 
collector  need  not  specify  the  day  of  the  terra  on  which  the  motion 
will  be  made:  State  vs.  Allison. 

2.  Comptroller's  Certificate. — The  certificate  of  the  Comptroller 
of  the  amount  of  revenue  due  from  a  collector  to  the  State  fixes  con- 
clusively the  amount  for  which  the  court  shall  render  judgment,  but 
the  judgment  rendered  is  still  subject  to  credits  to  be  allowed  by  the 
Comptroller:     Code,  732,  742. 

3.  A  motion  entered  on  a  docket  required  by  the  rules  of  the  court 
te  be  kepj  for  that  purpose,  is  a  suit  commenced:  Woodward  vs. 
AIstoD,  236. 

Notary  Public. 

,JU  It  19  part  of  the  official  duty  of  a  notary  in  this  State  to  give  no- 
jMlof  the  dishonor  of  paper  protested  by  him,  and  his  failure  to 
tills  duty  is  a  breach  of  hLs  bond:     Wheeler  vs.  State  for 
Ltur. 
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2.  The  admission  or  sworn  statement  of  the  notary  is  not  evidence 
against  his  bondsmen :     lb. 

Partition. 

1.  A  sale  for  partition  made  upon  report  of  the  Master,  that  to 
insure  its  bringing  anything  like  its  value,  the  whole  should  be  sold 
as  it  is  not  susceptible  of  being  equally  divided  without  detriment  to 
the  parties,  is  baseil  upon  proper  grounds:     Freeman  vs.  Freeman. 

2.  A  tenant  in  common  who  is  a  minor,  may,  by  next  friend,  file 
a  bill  for  partition,  or  sale  for  partition :     lb, 

3.  Where  one  share  of  an  estate  is  vested  in  an  owner  in  fee,  and 
the  other  in  a  tenant  for  life  with  remainder  to  her  children,  the  ex- 
istence of  such  remainder  is  no  obstacle  to  a  partition  or  sale  at  the 
suit  of  the  owner  of  the  present  estate:     26. 

Parties. — After-born  remaindermen  are  bound  by  a  decree  if  the 
owner  of  the  life  estate,  and  all  the  remaindermen  in  esse  at  the 
time  are  parties:     lb, 

5.  Jurisdiction. — The  courts  of  Law  have  concurrent  jurisdiction 

with  courts  of  equity  in  all  cases  of  partition  and  sale  for  partition: 

Ibid: 

Parties. 

Who  may  Take  Objection. — A  corporation  not  possessing  an  ex- 
clusive privilege,  has  no  right  to  object  that  another  corporation  ex- 
ercising the  same  powers  and  privileges,  is  not  authorized  by  its 
charter  to  occupy  that  locality:  Mem.  Gayoso  Gras  Co.  vs.  William- 
son, 139. 

Partnership. 

Real  estate  bought  with  partnership  effects  prima  facie  belongs  to 
the  firm,  and  on  the  death  of  the  partner  holding  the  legal  title,  will 
be  divested  out  of  his  heirs  and  vested  in  the  surviving  partners,  if 
needed  for  partnership  purposes:     Provine  vs.  McLemore. 

Record. 

1.  Clerk — Costs. — A  clerk  will  be  allowed  no  costs  where  the 
transcript  is  badly  made  out:  affected  with  ^^illegibility,  omissions 
and  transpositions'':     Jones  vs.  Sharp, 

2.  A  transcript  should  not  contain  bonds,  subpoenas,  notices  to 
take  depositions,  captions  and  certificates  to  depositions  or  other  pa- 
pers on  which  no  question  is  made :     /6, 

RENTa 

Rents  of  land  go  to  the  heir  until  sale  of  the  property  of  the  auoea- 
tor  for  his  debts:    Boyd  vs.  Martin. 
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Sale, 

Stoppage  in  Transitu. — D.  P.,  &  Co.  bought  of  G.,  A,  P.,  at  New 
Orleans, a  bill  of  groceries,  which  they  directed  to  be  shipped  in  the 
name  of  D.,  P.  &  Co.  to  A.,  R.  &  Co.,  Memphis,  and  to  send  the  bill 
to  D.,  P.  &  Co.  This  was  done,  and  the  bill  of  lading  taken  in  the 
name  of  D.,  P.  &  Co.  The  bill  was  presented  on  the  day  after  sale, 
but  not  paid,  D.,  P.  &  Co.  having  failed.  On  arrival  of  the  goods 
at  Memphis,  and  before  the  goods  or  bill  of  lading  reached  A.,  R.  & 
Co.,  G.  &  P.  replevied.  D.,  P.  &  Co.  had  money  of  A.,  R.  &  Co., 
but  hpw  much  does  not  appear: 

Held,  That  G.  &  P.  had  no  right  of  stoppage  in  transitu :  Tread- 
well  vs.  Aydlett. 

Will. 

1.  Construction.-:-A  devise  of  lanjds  to  a  wife  and  daughter  to  be 
divided  equally,  the  part  given  to  the  daughter  being  "given  to  her 
for  her  sole  and  separate  use,  and  *  *  to  be  held  by  her  during  her 
lifetime  free  from  all  debts,"  &c.,  of  husband,  "and  after  death,  to  be 
divided  amongst  such  children  of  her's  as  may  then  be  living,'^  con- 
veys an  absolute  estate  in  the  event  the  daughter  dies  without  issue, 
and  she  may  dispose  of  it  by  will  or  deed :     Price  vs.  Green. 

2.  The  words  "I  do  at  my  death  lend  to  A.  and  the  issues  of  his 
body  a  tract  of  land,  &c./'  give  to  A.  a  fee  simple  in  the  land : 
Wynne  vs.  Wynne. 
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Digest  of  Recent  Decisions  of  the  Supreme  Court  of  Wisconsin. 


June  Term,  1872. 


Indictment  for   Murder — Conviction   of   Manslaughter — Neio    Trial— 
Cannot  be  convicted  of  a  higher  Crime  than  Manslaughter. 

1.  Where  upon  an  indictment  for  murder,  the  defendant  was  found 
*^  not  guilty  of  murder,  but  guilty  of  manslaughter  in  the  second 
degree,  and  is  granted  a  new  trial,  such  new  trial  must  be  held  to 
relate  only  to  the  question  whether  he  is  guilty  of  manslaughter  in 
the  second  degree,  and  he  cannot  therein  be  convicted  of  any  higher 
crime. — (Opinion  by  Cole,  J.,) — State  vs.  Martin. 

2.  By  asking  for  such  new  trial,  the  accused  does  not,  as  to  the 
higher  crime  of  which  he  is  acquitted,  waive  the  protection  of  the 
constitutional  provision  that  he  shall  not  for  the  same  offense  be  twice 
put  in  jeopardy  of  punishment. — lb. 

3.  Whether,  upon  the  second  trial,  there  should  be  another  ar- 
raignmeni  of  the  accused,  is  not  here  decided. — lb. 

4.  But  where  there  is  no  new  arraignment,  the  fact  that  the  accused 
has  not  pleaded  the  former  acquittal  in  bar  cannot  deprive  him  of  the 
benefit  of  the  aforesaid  constitutional  provision. — lb. 

Dying  Declarations. 

5.  Where  the  dying  declarations  of  the  person  whom  defendant  is 
charged  with  killing,  as  to  the  circumstances  of  the  killing,  were  in 
part  dictated  to  a  justice  of  the  peace  by  a  third  person,  but  the 
material  part  was  taken  from  the  dying  person  himself  by  the  justice; 
and  the  whole,  as  written  down  by  the  justice,  was  read  over  to  the 
deceased  and  assented  to  by  him  (he  being  aware  of  his  condition)i 
and  the  part  thus  taken  directly  from  his  lips  was  alone  read  to  the 
jury,  against  defendant's  general  objection  to  its  competency,  withou* 
any  demand  that  the  whole  should  be  read,  if  any.     Held, 

(1.)  That  the  declarations  were  competent  evidence. 
(2.)  That  perhaps  fAe  Wto^  thereof  should  have  been  read  together, 
bad  the  accused  demanded  it. 
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(3.)  That,  in  the  absence  of  such  demand,  there  was  no  error  in 
reading,  only  the  part  actually  read. — 76. 

The  Right  of  Self-defense. 

(6.)  The  homicide  having  occurred  in  defendant's  dwelling  house, 
it  was  not  error  to  instruct  the  jury  that,  if  the  deceased  was  lawfully 
ia  said  house,  having  entered  peaceably  for  the  transaction  of  busi- 
ness, and  had  not  been  ordered  to  leave  before  the  beginning  of  the 
affray,  and  if  the  affray  was  wholly  personal  between  him  and 
defendant,  and  did  not  involve  any  violence  or  attempted  or  intended 
violence  to  the  dwelling  or  property  or  family,  then  defendant  could 
be  justified  only  under  the  same  circumstances  that  would  justify  him 
had  the  affray  occurred  elsewhere,  except  that,  if  attacked,  he  was 
not  obliged  to  retreat,  but  might  stand  his  ground  and  defend  himself 
with  all  necessary  force,  even  to  the  extent  of  taking  life,  if  that  was 
necessary  to  protect  him  from  great  personal  injury. — lb. 

(7.)  Nor  was  it  error  to  instruct  the  jury  further,  that  to  render 
the  killing  justifiable,  they  must  find  that  defendant  had  been 
attacked,  or  was  menaced  with  an  immediate  attack,  by  the  accused  ; 
that  the  appearances  of  the  attack  made  or  threatened  were  such  as 
to  give  him  reasonable  ground  to  apprehend  a  design  to  do  him  some 
great  personal  injury,  and  reasonable  cause  to  believe  that  there  was 
imminent  danger  of  such  design  being  accomplished. — lb, 

8.  Nor  was  it  error  to  further  instruct  the  jury,  that  if  the  de- 
ceased only  intended  an  assault  and  battery  upon  the  defendant,  or 
intended  to  engage  in  a  personal  encounter  with  him,  and  did  not 
intend  any  personal  violence  upon  him,  unless  defendant  voluntarily 
chose  to  engage  in  such  encounter,  but  nevertheless  defendant  sprang 
after  deceased,  and,  without  further  provocation,  stabbed  and  killed 
him,  then  such  Jsilling  was  a  criminal  homicide ;  and  that  "  mere 
words,  however  violent,  unaccompanied  by  overt  acts,  could  never 
famish  a  justifiable  cause  for  an  attack. — lb. 

9.  It  is  not  error,  in  such  a  case,  to  refuse  correct  instructions 
asked  by  defendant,  where  the  jury  are  correctly  and  fully  instructed 
on  the  same  points  in  the  general  charge. — lb. 

Description— Surplusage. 

!•  The  complaint  in  ejectment  was  entitled  "  County  Court, 
Milvmnkee  County,"  and  describes  the  land  as  situate  in  "  township 
Bow  7  BCNrth,  of  range  22  west,  in  said  county."  There  is  no  range 
Vvnlia  said  county,  but  the  word  west  is  a  clericul  error  for  east. 
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Held,  that  this  word  may  be  r^rded  as  surplusage^  and  the  remain- 
ing words  show  what  range  is  meant,  and  that  the  land  is  within  the 
jurisdiction  of  the  court. — (Opinion  by  Cole,  J.) — Du  Pant  vs.  Dam 

2.  The  boundaries  of  said  land  are  described  as  "  commencing  in 
the  east  line  "  of  a  specified  quarter  section,  at  a  specified  distance 
from  the  N.  E.  corner,  ^'running  thence  south  along  said  east  line 
of  said  quarter  section  to  the  centre  line  of  Clybourne  street  produced 
across  said  quarter  section,  thence  along  the  centre  line  of  Clybourne 
street,"  a  specified  distance,  "  thence  north  to  a  point  due  west  of  the 
place  of  beginning,  thence  to  the  place  of  beginning."  Heldy  that 
the  description  is  sufficiently  certain,  although  "  there  is  no  such 
street  as  Clybourne  intersecting  the  east  line  of  said  quarter  section, 
and  it  is  not  stated  whether  Clybourne  street,  as  produced,  is  to  be 
produced  east  or  west,  north  or  south." — lb. 

Admission  of  Title. 

3.  The  answer  claimed  title  in  defendant  under  one  C,  and  alleged 
that  C.  entered  into  possession  of  the  premises,  on  &c.,  under  claim 
of  title,  exclusive  of  any  other  right,  founding  such  claim  upon  a 
deed  from  one  P.  and  wife,  of  the  same  date,  as  being  a  conveyant^ 
of  the  premises ;  and  that  defendant  and  his  grantor  had  been  in  pos- 
session adversely  to  plaintiff  for  the  period  limited  by  the  statute, 
Hdd,  that  this  was  an  admission  of  P.'s  title,  and  it  was  sufficient 
for  plaintiff  to  make  proof  that  he  had  succeeded  to  P/s  rights, 
without  showing  title  in  the  latter. — 76. 

Description  op  Premises. 

4.  In  the  description  of  the  premises  in  a  deed  the  courses  and 
distances  expressed  must  yield  to  fixed  monuments  and  natural 
objects.  Gove  vs.  White,  20  Wis.,  425. 

5.  Thus,  where  one  boundary  of  the  lot  conveyed  is  theMenomi'^^ 
river,  and  the  others  can  be  determined  by  references  in  the  descrip- 
tion to  comers  and  lines  fixed  by  the  government  survey,  calls 
inconsistent  therewith  for  distances  on  some  of  the  boundary  lines 
may  be  disregarded. — 1  b. 

Hearsay  Evidence  of  Death. 

6.  Hearsay  information  of  the  death  of  a  person,  derived  from 
immediate  fomily  may  be  admitted  as  prima  fade  evidence  of  the 
fact. — lb. 

Joint  Tenants — Bights  op  Survivobs. 

7.  Where  plaintiff  in  ejectment  and  his  brother  had  been  joint 
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tenants  of  the  land  in  dispute,  hy  virtue  of  a  deed  to  them,  and  a 
witness  In  the  actioQ  testified  tliat  he  understood,  from  iuformation 
received  from  members  of  the  family,  tliat  said  brother  was  killed  at 
s  certain  time,  before  the  oommencment  of  thi;  action,  this  was 
evidence  sufficient  to  go  to  the  jury  that  the  joint  tenancy  had  ceased 
aad  plaintiET  had  talteu  the  whole  estate  as  survivor. 

8.  Whether  an  objection  to  the  non  joinder  of  the  co-tenant  was 
waived  by  a  failure  to  take  it  in  the  answer,  is  not  here  decided. — Jb. 
Tax  Deed— Statdtb  of  Limitatioks. 

Where  defendant  in  ejectment  claims  under  a  tax  deed,  it  is  not  an 
■bnee  of  discretion  to  deny  him  leave  to  amend  his  answer  so  as  to 
set  up  the  slatule  of  limiiaiions  in  support  of  the  deed. — (Opinion  by 
Cole,  J.) — Eldred  vs.  Oconto  County. 

Keplevin— Pleading  ik. 

Where  the  complaint  in  replevin  alleged  that  plaintiff  was  the 
owner  and  lawfully  entitled  to  the  possession,  the  answer,  after  a 
general  denial,  averred  the  defendant  legally  detained  the  property 
as  pound  master,  and  had  a  lien  upon  it  for  a  certain  sum,  the  jury 
found  that  plaintiS"  was  not  lawfully  entitled  to  the  possession,  and 
that  defendant  did  not  unlawfully  detain,  but  was  entitled  to  the 
possession,  and  they  assessed  the  value.  Held,  that  the  verdict  was 
fatally  defective  in  not  finding  who  was  the  general  owner,  and  what 
il  property. — (Opinion  by  Cole,  J.) 

aession  on  commencing  the  action, 
ct,  in  case  a  return  could  not  be 
ver,  not  the  full  value  of  the  chat- 
ecial  property  therein. — lb. 
ILROAD— Act  op  CONaTBUBD. 

J6,  (11  U.  S.  State,  at  Lai^,20,) 
;red sections  of  land  within  certoin 
road,  and  provided  that  the  even- 
le  sold  for  less  than  double  the 
i.  e.  not  less  than  $2.50  per  acre), 
te  entry  until  first  offered  at  public 
lilroad  not  having  been  located  as 
I  subsequently,  by  joint  rssolution, 
sections  should  thereafter  "  be  sold 
( per  acre."  Held, 
tion  wassimplytorestore  said  lands 
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to  the  general  body  of  the  public  domain^  and  subject  them  to  sale 
under  the  then  existing  general  laws  relating  to  the  sale  of  public 
lands. 

(2.)  That  said  lands  (although  they  had  once  been  offered  at  public 
sale,  under  the  previous  act,  at  the  minimum  of  $2.50,)  did  not  be- 
come subject,  by  such  resolution,  to  private  entry  at  $1.25,  until  first 
offered  at  public  sale  at  that  reduced  minimum. — (Opinion  by  Lyon, 
J.) — Eldred  vs.  Sexton. 

Construction  op  Department. 

2.  The  construction  which  has  always  been  given  by  the  different 
executive  departments  of  the  Federal  government  to  the  laws  pro- 
viding for  sales  of  the  public  domain,  while  it  may  not  be  absolutely 
binding  upon  the  courts,  is  entitled  to  very  great  weight,  and  should 
not  be  overruled  in  any  particular  case  unless  clearly  erroneous. — /6» 

Payment  op  Rent. 

1.  Under  a  general  denial  of  a  claim  for  rent,  payment  of  the  whole 
or  a  part  of  the  rent  since  the  commencment  of  the  action  cannot  be 
shown;  but  such  payment  must  beset  up  in  a  supplemental  pleading 
by  leave  of  court. — (Opinion  by  Lyon  J.) — Hawes  vs.  Woolcoch 

Supplemental  Pleading. 

2.  The  judgment  being  reversed  by  reason  of  the  admission  of 
evidence  of  such  payment  under  the  general  denial,  and  the  cause 
being  remanded,  the  court  below  may  still  grant  leave  to  file  a  sup- 
plemental pleading  setting  up  such  payment. — 76. 

Foreign  Judgment. 

3.  Where  the  rent  has  been  paid,  not  by  the  party  here  pleading 
it,  but  by  one  B.,  who  was  jointly  liable  with  him  therefor,  and  in 
consequence  of  the  judgment  of  a  foreign  court  in  an  action  brought 
by  said  B.  against  the  party  here  claiming  such  rent :  -HeW,  that  it 
is  not  necessary  to  introduce  in  evidence  an  exemplified  copy  of  the 
judgment  in  said  suit  of  B.,  but  the  fact  of  payment  may  be  shown 
by  parol,  the  same  as  if  it  had  been  a  voluntary  payment  by  B. — Ih* 
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SUPREME  COURT  OF  TENNESSEE. 


[April  Term,  1872.] 


TENNESSEE  NATIONAL  BANKva,  C,  H.  EBBERTA  CO.,  d  al, 
Jas.  O.  Pierce,   Sol.  for  CompPt.;   Finlay  &  Vance,  Sola,   for  Kespondentfl. 

Freeman,  J. — The  question  presented  in  this  ease,  is,  whether 
the  deed  of  trust  by  C.  H.  Ebbert  &  Co.,  to  Pritchard,  trustee,  to 
secure  payment  of  debts  in  said  deed  mentioned,  is  fraudulent  and 
void  as  to  creditors,  by  reason  of  the  stipulations  on  its  face? 

The  following  are  the  stipulations  of  said  deed  relied  on  as  making 
it  void,  or  the  substance  of  them :     The  conveyance  was  of  a  stock 
belonging  to  said  firm,  as  liquor  dealers  in  the  city  of  Memphis,  and 
conveys  **all  our  stock  in  trade,  appurtenances,  fixtures  thereto  be- 
longing, embracing  all  liquors  of  every  kind  and  description,  with  all 
goods,  wares  and  merchandise,  with  store  fixtures,  appurtenances  and 
conveniences  thereunto  belonging,  including  all  our  book  accounts  of 
every  kind,  which  were  then  in  control  of  said  firm,  and  such  as  are 
now  contained  in  stores  or  parts  of  stores  342  and  344^  Second  street, 
Memphis,  Tennessee,  either  therein  or  wherever  to  be  found  in  said 
old  place  of  business  or  any  new  place,  and  the  old  stock  or  any  new 
stock  of  the  original  firm  of  C.  H.  Ebbert  &  Co. — (giving  names  of 
members  of  the  firm) — composed  of  said  present  parties,  'with  any 
new  member  or  members,  together  with  their  lease  or  leases,  stock, 
fixtures,  &c.,  aforesaid,  with  their  custom  and  good  name,  and  each 
and  every  and  all  the  aforesaid,  &c."     This  conveyance  was  made  to 
secure  the  sum  of  $10,500,  evidenced  by  seven  promissory  notes,  the 
first  three  for  $2,000  each,  due  respectively  at  thirty  days,  sixty  days, 
and  three  months;  the  other  three  for  ?1,000  each,  due  respectively 
at  four,  five  and  six  months  after  date;  and  the  seventh  note  due  at 
eeven  months  for  $1 ,500 — all  bearing  interest  from  date. 

It  was  agreed  if  these  notes  were  paid  at  maturity  the  deed  was 
satisfied,  and  the  trustee  to  re-convey  the  property  to  Ebbert  &  Co. 
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If  they  failed  to  pay  the  notes^  or  any  one  of  them^  at  maturity, 
then  the  trustee  was  empowered  to  take  the  property  conveyed,  or 
any  part  of  it,  or  all  of  it,  into  his  possession  and  control,  and  sell  it, 
after  thirty  days  noiice,  for  cash,  and  appropriate  proceeds :  iirst,  to 
expenses  of  trust;  second,  to  the  satisfaction  of  the  debts,  or  so  mudi 
as  remained  unpaid,  whether  due  or  not,  and  the  balance  of  said 
debts,  if  not  paid  by  proceeds  of  sale,  be  subject  to  immediate  suit; 
thirdly,  the  balance,  if  any,  to  be  paid  to  Ebbert  &  Co.  The  parties 
also  waive  the  necessity  of  giving  a  bond  on  the  part  of  trustee,  or 
filing  an  inventory  of  sale. 

It  was  further  provided,  in  said  deed,  *'that  C.  H.  Ebbert,  now 
conducting  and  managing  the  liquor  business  aforesaid,  and  carryiog 
on  and  having  possession  of  the  property,  under  the  firm  name  of 
C.  H.  Ebbert  &  Co.,  may  keep  possession  of  the  same,  carry  on  said 
business — continue  the  business — with  the  express  understanding  that 
none  of  the  fixtures,  appurtenances,  appendages  and  conveniences, 
and  lease  and  license  necessary  for  the  carrying  on  the  business,  are 
to  be  disposed  of,  unless  subject  to  the  stipulations  hereinbefore  men- 
tioned." 

It  was  further  agreed  that  C.  H.  Ebbert  &  Co.  might  collect  the 
accounts  due  the  firm,  and  make  such  necessary  expenditures  as 
should  be  necessary  to  carry  on  the  business,  and  those  only.  It  was 
further  agreed,  that,  should  any  new  member  be  taken  into  the  firm, 
"the  lien  and  trust  was  to  remain  in  force,  and  be  over  the  new  firm 
and  stock  as  aforesaid,  until  discharged."  It  was  especially  agreed 
that  C.  H.  Ebbert  &  Co.  might  "replenish  their  stock  from  time  to 
time  as  may  be  necessary  to  the  proper  and  successful  management 
and  carrying  on  the  business — subject  to  all  the  provisions  of  the 
trust,  however;"  and  subject  to  the  further  provision,  that  if  they 
fail  to  make  proper  application  of  the  proceeds  of  sales  or  collections 
of  accounts  to  the  satisfaction  of  the  said  notes,  or  any  matter  in  good 
faith,  the  trustee  (Pritchard)  was  authorized  immediately  to  take 
possession,  and  enforce  the  trust,  on  failure  to  pay  the  notes. 

It  may  be  assumed  that  there  was  no  fraud  in  fact  on  the  part  of 
the  beneficiaries  in  this  trust,  in  its  inception.  The  question  then  is, 
can  such  a  conveyance  be  held  valid  by  the  rules  and  policy  of  the 
law,  as  being  fraudulent  in  law — or,  more  properly,  as  in  violation 
of  sound  policy,  and  the  spirit  of  our  statute  of  frauds,  as  well  as  the 
general  principles  of  law  against  fraud,  or  conveyances  that  reserve 
a  benefit  either  directly  or  indirectly  to  the  vendor  or  conveyor,  as 
against  or  to  the  prejudice  of  the  rights  of  creditors. 
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The  statute  of  13  Elizabeth,  against  fraudulent  conveyances,  enacts 
in  substance  that,  "for  the  avoiding  and  aboliahing  of  feigned,  covin- 
ous and  fraudulent  feoffment*,  Ac,  which  are  deviced  and  contrived 
of  malice,  fraud,  covin,  coliusioo,  or  guile,  to  the  end,  purpose,  and 
intent,  to  delay,  hinder  or  defraud  creditors,  and  others,  of  their  just 
and  lawful  actions,  &c.,  not  only  to  the  let  or  hindrance  of  the  due 
course  of  law  and  justice,  but  also  to  the  overthrow  of  all  plain  deal- 
ing, bargaining,  &c.,  between  man  and  man."  Be  it  therefore  de- 
clared, &c.,  **that  all  and  every  feoffment,  &c.,  made  to,  or  for,  any 
intent  or  purpose  before  declared  and  expressed,  shall  be  from  hence- 
forth deemed  and  taken  only  against  the  persons,  &c.,  whose  actions 
shall,  ov  might  be  in  any  wise  disturbed,  &c.,  to  be  clearly  and  utterly 
void." 

Our  own  statute  of  frauds  of  1801,  ch.  25,  sec.  2,  is  in  substance 
the  same  as  that  of  13th  Elizabeth;  and  as  given  in  the  Code,  sectitm 
1759,  is  as  follows;  "Every  gift,  grant,  conveyance  of  lands,  tene- 
ments, hereditaments,  goods,  or  chattels,  or  any  rent,  common  or 
profit  out  ot  the  same,  by  writing  or  otherwise;  and  every  bond,  suit 
or  judgment,  or  execution,  had,  or  made  and  contrived,  of  malice, 
fraud,  covin,  collusion  or  guile,  to  the  intent  or  purpose  to  delay, 
hinder  or  defraud  creditors  of  their  just  and  lawful  actions,  suits, 
debts,  Ac,  shall  be  deemed  and  taken,  only  as  against  the  person,  his 
heirs,  successors,  executors,  &c.,  whose  debts,  &c.,  by  such  guileful 
and  covinous  practices  as  aforesaid,  shall  or  might  be  in  any  wise  di^^ 
iurbedy  liindered,  delayed  or  defrauded,  to  be  clearly  and  utterly 
void." 

In  "Twyne's  case,"  the  leading  case  under  the  statute  of  Elizabeth, 
it  was  said,  "and  because  fraud  and  deceit  abound  in  these  days  more 
than  in  former  times,  it  was  resolved  in  this  case,  by  the  whole  court, 
that  all  statutes  against  fraud  should  be  liberally  and  beneficially  ex- 
pounded to  suppress  the  fraud."  And  as  quoted  by  Chief  Justice 
Gibson,  in  the  case  of  Dowrick  vs.  Eeichenback,  10  Searg't.  &  R.,  p. 
9D:  "These  statutes  of  Elizabeth  produce  the  most  beneficial  effects 
by  placing  parties  under  a  di.^jability  to  commit  fnuid,  in  requiring, 
for  the  characteristics  of  an  honest  act,  such  circumstances  as  none 
hat  an  honest  intention  can  assume;  and  they  seem  to  have  been  ex- 
pressed in  general  terms  purposely  to  leave  room  for  a  large  interpre- 
tation by  the  Judges,  who,  in  accordance  with  the  spirit,  rather  than 
the  words,  have  engrafted  on  them  such  artificial  presumptions  and 
legal  intendments,  as  are  ordinarily  subjects  of  judicial  construction:" 
See  MeKibbcn  vs.  Martin^  Am.  Reports,  vol.  3,  590.  And  such  has 
vol-.  U. — KO.  I. — 12. 
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been  the  course  of  decision  of  the  Courts  of  England  and  of  this 
country  up  to  the  present  period. 

We  do  not  deem  it  proper  to  go  into  a  review  of  the  numerous 
cases  cited  by  counsel  on  the  question  presented.  In  the  case  of 
Doyle  vs.  Robert  L.  Smithj  1  Cold.,  20 — a  case  having  much  reaem- 
blance  to  the  present  one — -the  Court  say:  "It  is  a  settled  rule  of 
dei?ision  in  such  cases,  that  any  provision  which  materially  hinders 
and  delays  creditors  in  the  assertion  of  their  rights,  especially  when 
coupled  with  a  reservation  of  any  part  of  the  property  to  the  grantor 
in  the  deed,  makes  the  whole  void — no  permanent,  lasting  or  material 
benefit  can  be  secured  to  him,  without  vitiating  the  whole  convey- 
ance.'^  And,  we  add,  than  auy  conveyance  that  puts  the  property  of 
the  debtor  in  the  name  of  a  third  party,  so  far  as  the  legal  title  goes, 
•yet  leaves  it  in  his  possession,  and  under  his  control,  with  the  right 
to  continue  to  use  it  in  trade,  sell  and  dispose  of  it,  as  before  the  con- 
veyance, lacks  the  essential  elements  to  sustain  such  a  conveyance  as 
against  a  creditor;  that  it  shall  be  bona  fide,  and  contain  no  reserva- 
tion or  benefit  in  favor  of  the  grantor,  as  against  the  rights  of  his 
other  creditors.  In  Twyne's  case,  the  elements  of  fraud  were,  that 
Pierce,  the  debtor  and  grantor  of  the  property,  "continued  in  posses- 
sion of  said  goods,  and  some  of  them  he  sold ;  and  he  shore  the  sheep, 
and  marked  them  with  his  own  mark:"  See  Smith's  L.  Cases,  vol. 
1,  Case  1st. 

In  this  deed,  it  is  expres-sly  stipulated,  "that  C.  H.  Ebbert,  now 
conducting  and  managing  the  liquor  business  aforesaid,  and  carrying 
on  and  having  possession  of  the  property,  under  the  firm  name  of  C. 
H.  Ebbert  &  Co.,  may  keep  possession  of  the  same,  and  carry  on  said 
business — continue  the  business — with  the  express  understanding, 
that  none  of  the  fixtures  and  appurtenances,  appendages  and  conven- 
iences, and  lease  and  license,  necessary  for  the  carrying  on  the  busi- 
ness, are  to  be  disposed  of,  unless  subject  to  the  stipulations  herein- 
before mentioned. 

In  other  words,  the  said  C.  H.  Ebbert  &  Co.,  by  the  partner,  who 
was  then  engaged  in  transacting  the  busineas,  should  continue  to  sell 
and  dispose  of  the  stock  of  liquors,  conveyed  in  the  deed  to  Pritchanl, 
the  trustee,  and  as  shown  by  other  parts  of  the  deed,  purchase  other 
stock;  in  a  word,  the  firm  was  to  continue  the  liquor  business,  them- 
selves, as  before  the  conveyance,  except  the  legal  title  to  the  business 
should  be  in  the  name  of  the  trustee.  It  is  true,  on  failure  to  pay 
the  notes,  or  any  one  of  them  at  maturity,  the  trustee  was  empowered 
to  take  the  property  conveyed,  or  any  part  of  it,  or  all 
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possession  and  control,  and  sell  it,  after  thirty  days'  notice,  and  ap- 
propriate proceeds  to  the  payment  of  the  debts  secured;"  but  until 
the  first  note  fell  due,  or  default  made,  the  property  could  be  sold  by 
Ebbert  &  Co.  at  will — in  fact,  it  was  contemplated  it  should  be  sold 
by  them,  and  the  proceeds  were  at  their  disposal.     If  they  or  C.  H. 
Ebbert  chose  to  appropriate  them  faithfully  to  the  debts  secured,  all 
very  well;  but  if  he  chose  not  to  do  so,  then  he  or  the  firm  might 
keep  every  dollar  of  the  proceeds  for  their  own  purposes,  and  there  is 
no  remedy  against  such  appropriation.     In  the  meantime,  the  stock  i 
of  liquors  is  secured  and  protected  from  the  demands  of  other  credit- 
ors by  being  in  the  name  of  the  trustee,  of  record — so  far  as  legal 
title  goes — yet,  practically,  is  secured  to  the  use  and  benefit  of  Ebbert 
&  Co.  just  as  before  the  conveyance;  that  is,  to  be  used  by  them  to 
carry  on  the  business  of  liquor  dealers,  entirely  unaffected  by  the  con-* 
veyance  to  the  trustee,  so  far  as  sale  and  disposition  of  the  stock  is 
concerned,  the  proceeds  to  be  received  by  the  same  parties  as  before 
the  conveyance,  with  a  contract  as  found  in  the  deed,  to  pay  and  dis- 
charge these  debts;  and  on  failure  to  do  so,  the  right  on  the  part  of 
the  trustee  to  take  possession  of  what  stock  might  be  on  hand,  and 
sell,  paying  proceeds  on  the  secured  debts.     Admitting  that  there 
was  no  specific  intent  to  defraud  any  particular  creditor,  or  no  actual 
fraud  in  fact,  yet,  here  are  such  facilities  for  fraud,  contracted  for  on  ^ 
the  fkce  of  the  deed,  that  it  must  be  held  as  wanting  in  legal  good 
faith,  on  the  plain  principle  that  every  reasonable  man  is  presumed 
to  intend  the  probable  consequences  of  his  own  acts;  and  besides, 
there  is  clearly  a  benefit  contracted  for  to  the  grantorb  on  the  face  of  the 
deed,  and  a  prejudice  to  the  rights  of  other  creditors.     As  to  the  first, 
in  being  able  to  keep  their  stock  in  trade  covered  up  from  execution   / 
or  attacking  creditors,  while  they  continued  to  use  the  same  in  de- 
fiance of  their  demands  for  profit,  with  the  means  of  appropriating  the 
proceeds  to  their  own  use.     On  the  other  hana,  if  the  business  had  ^ 
been  conducted  without  the  deed  of  trust,  at  any  day  it  was  subject 
to  the  demands  of  creditors  who  might  seek  to  enforce  their  debts. 
Such  a  conveyance  we  do  not  think  can  be  permitted  to  stand,  con- 
sistent with  the  letter  or  spirit  of  our  statute  of  frauds,  and  the  cur- 
rent of  decisions  in   construction,    and   application   of  the   same. 
Numerous  cases  are  referred  to  by  counsel  in  support  of  this  view  of 
the  case — a  number  of  which  we  have  examined,  and  think  they  con- 
tain the  sounder  view  of  the  question :     See  Griswold  vs.  Sheldon,  4 
N.  Y.,  581;  EigeU  vs.  Hart,  9  N.  Y.,  216;  Ford  vs.  WiUiaTns,  13 
N.  Y,,  583. 
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'he  reasoning  of  the  Supreme  Court  of  Ohio,  in  case  of  CoUm 
vs.  Myers,  16th  Ohio  R.,  547,  presents  the  questions  raised  in  this 
case  in  a  conclusive  light.     The  Court  say  "a  continuance  of  posses- 
sion with  a  power  of  disposition  and  sale,  either  express  or  implied, 
is  quite  a  diiferent  thing  from  mere  retention  of  possession.     The  ob- 
ject of  a  mortgage  is  to  obtain  a  security  beyond  a  simple  reliance  on 
the  honesty  and  ability  of  the  debtor  to  pay,  and  to  guard  against 
the  risk  of  all  the  property  of  the  debtor  being  swept  off  by  other 
creditors  by  fastening  a  specific  lien  upon  that  covered  by  the  mort- 
gage.    Such  a  mortgage  as  this,  then,  is  no  security,  so  far  as  the 
debtor  is  concerned;  and  is  of  no  benefit,  except  as  a  ward  to  keep  off 
other  creditors.      To  hold  such  a  mortgage  valid  would  enable  a 
debtor  to  do  business  upon  a  capital  within  the  limits  of  the  mortgage 
(Jebt,  at  the  will  of  the  mortgagor,  protected  from  all  claims  of  other 
creditors,  and  in  the  present  instance,  upc>n  an  indefinite  amount  of 
c>apital,  as  the  mortgage  is  to  extend  to  all  additions  to  be  made  to 
the  stock  in  trade."     The  Court  add  "to  hold   such  a  mortgage 
valid  would  furnish  a  complete  shelter,  under  which  a  man  could 
carry      on      tra<le     for     his    own     benefit,     completely     proteoterl 
again-t  the  payment  of  his  debts,  and  placed  beyond  the  reach  of 
creditors." 

In  reference  to  the  provision  in  this  deed,  that  "C.  H.  Ebbert  & 
Co.  may  replenish  their  stock  from  time  to  time,  as  may  be  necessary 
to  the  proper  and  successful  management  and  carrying  on  of  the 
business,"  ^'subject  to  the  provisions  of  this  trust,"  we  adopt  the 
language  of  tiie  case  above  quoted:  "that  in  this  case  there  is  no 
specific  lieu,  but  a  floating  one,  which  attaches,  swells  and  contracts 
as  the  stock  in  trade  changes,  increases  and  diminishes,  or  may 
wholly  expire  by  entire  sale  and  disposition,  at  the  will  of  the  mort- 
gagor. Such  a  mortgage  is  no  certain  security  upon  specific  proper- 
ty— all  depends  on  the  honesty  and  good  faith  of  the  debtor;  and 
as  he  might  dispose  of  it  to  a  creditor  at  will,  to  satisfy  a  debt,  we 
«ee  no  reason  why  a  creditor  might  not  seize  it  against  his  will  for 
the  8 ime  object:''     Jiic/.,  554. 

It  is  insisted,  however,  that  the  additions  to  the  stock  become  sub- 
ject to  the  trust;  and  the  provision  that  enables  the  trustee  to  take 
possession  and  sell  all  on  hand  on  default,  gives  the  trustee  such 
control  over  the  property  conveyed  as  to  meet  V.  e  difficulty  suggest- 
<»d.  We  can  not  assent  to  this:  for,  in  the  meantime,  the  debtor  may 
have  sold  two-thirds,  or  even  all  the  stock  on  hand — may  have  used 
"the  proceeds  for  his  own  benefit,  and  the  trustee  can  only  take  pos- 
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session  after  the  mischief  is  done  by  failure  to  appropriate  to  the 
debts  secured  by  the  deed  of  trust. 

Without  going  further  into  the  authorities  presented  in  briefs,  it 
suffices  to  say  that  we  hold  that  the  deed  of  trust  in  question  can  not 
be  sustained,  on  the  plain  principle  that  it  does  hinder  and  delay 
creditors  in  enforcement  of  their  olaims — not  by  a  bona  fide  appro- 
priation of  the  property  of  the  debtor  to  payment  of  his  preferred 
creditor,  which  would  be  allowable — but  by  placing  it  in  his  own  pos- 
session and  control,  with  absolute  power  of  disposition,  and  the 
means  of  using  proceeds  for  his  own  benefit,  as  before  conveyance; 
and  that  such  stipulations  are  inconsistent,  not  only  with  the  idea  of 
a  mortgage,  but  tend  inevitably  to  give  a  fraudulent  advantage  to 
the  debtor  over  his  other  creditors,  while  his  property  is  protected  by 
being  in  the  name  of  a  trustee. 

Two  cases  have  been  referred  to  as  holding  a  different  view  of  the 
law  from  that  expressed  in  the*above  opinion.  The  first,  the  case  in 
third  Cold.  Repots,  285.  That  case  is,  however,  clearly  distinguish- 
able from  this,  in  the  fact  that  the  trustee  took  immediate  possession 
of  the  goods,  and  was  to  sell  them  for  the  benefit  of  the  creditors. 
Here  the  assignor  retains  possession  with  power  to  sell  and  re-invest 
in  other  goods,  and  carry  on  the  business  as  before  the  assignment, 
only  he  undertakes  to  pay  the  debts  secured  by  the  assignment.  He 
was  under  obligations  to  pay  these  debts  before,  and  the  obligation 
was  but  little,  if  any  stronger  afler  making  the  deed. 

The  other  case  is  ttiat  of  Hickman  vs.  Perrin  et  aLy  6  Cold.,  135, 
which  was  decided  on  the  authority  of  a  case  in  7  Michigan  Reports, 
519,  and  of  Hilliard  on  Mortgages,  vol.  2,  p.  402.     The  Judge  who 
delivered  the  opinion  in  that  case,  puts  the  decision  on  the  ground 
that  the  loan  by  Parkhurst,  the  first  mortgagee,  to  the  firm  of  Lewis, 
Perrin  &  Co.  was  bona  fide,  and  the  creditors  appearing  before  the 
court  were  all  subsequent  in  date  to  the  making  of  the  deed  of  as- 
sigoment.     We  can  not  well  see  how  the  fact,  that  the  creditors  were 
subsequent  creditors,  could  have  any  possible  bearing  on  the  ques- 
tion presented  in  that  case,  as  to  whetlier  the  deed  was  fraudulent  or 
not,  as  nothing  can  be  better  settled  than  that  a  deed  fraudulent  as 
to  existing  creditors,  under  statute  of  13  Eliz.,  is  equally  void  as  to 
subsequent  creditors,  though  the  rule  may  be  different  as  to  mere 
voluntary  conveyances,  under  statute  of  27  Eliz.,  and  the  fact  of  the 
creditor  being  precedent  or  subsequent  may  have  application  in  such 
case.    The  argument  of  Judge  Shackelford  in  that  opinion,  that  "to 
hold  that  a  merchant  can  not  mortgage  his  goods  without  closing  his 
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doors,  would  be  to  hold  that  no  merchant  could  mortgage  his  stock," 
is  one  that  we  have  been  entirely  unable  to  appreciate  the  force  of. 
It  would  seem  to  us  to  be  equally  contrary  to  sound  principle  as  well 
as  sound  policy,  to  hold  that  a  merchant  may  transfer  and  convey  his 
stock  of  goods  so  that  the  title  will  be  in  the  assignee  for  the  benefit 
of  his  creditors,  and  at  the  same  time  continue  to  carry  on  the  busi- 
ness as  if  no  such  assignment  had  been  made;  in  other  words,  we 
can  see  no  reason  why  the  title  should  be  in  one  party  by  such  an 
assignment,  and  the  actual  beneficial  use  in  the  assignor  as  before, 
and  that  such  a  transaction  should  be  held  good  in  case  of  a  mer- 
chant, when  in  case  of  a  farmer  assigning  his  crop  it  would  be  held 
as  conclusive  evidence  of  fraud,  and  void.  The  rule  we  lay  down 
in  this  case  only  requires  that  there  be  a  bona  fxle  and  certain  ap- 
propriation of  the  proi)erty  for  benefit  of  a  creditor — not  a  colorable 
one  in  which  the  creditors  have  only  a  contingent  interest,  dependent 
on  the  good  faith  of  the  asj^ignor,  whjle  the  assignor  himself  has  an 
equally  certain  interest  secured  to  him;  that  is,  he  may  carry  on  his 
busines^s  as  before,  and  reap  all  its  profits,  subject  only  to  the  danger 
of  having  what  he  has  not  used  for  his  own  benefit,  taken  by  trustee 
and  sold,  when  it  is  ascertained  he  has  so  use  1  it.  We  need  not  ar- 
gue this  question  at  length.  It  suffices  to  say  that  we  see  no  neces- 
Mty  for  adopting  a  rule  in  such  cases  that  shall  enable  a  merchant  to 
assign  bis  property  to  a  trustee  for  benefit  of  his  creditors,  and  at 
the  same  time  continue  his  business  and  his  doors  unclosed,  as  seems 
to  liave  been  the  idea  of  Judge  Shackleford  in  the  above  opinion. 
We  simply  disapprove  of  the  principle  of  the  case,  and  overrule  it, 
so  far  as  it  conflicts  with  the  views  herein  expressed.  Tlie  result  is 
that  the  decree  of  the  Chancellor  will  be  affirmed,  defendants  pay- 
ing costs  of  court  below,  and  of  this  court. 


Recent  Ametncan  Decisions.  183 


IN  THE  CHANCERY  COURT  AT  MEMPHIS  TEAN 


D.  R,  COOK  et  al.  vb.  J,  F.  McKINNEY  et  al. 


1.  CttAXCERY  Sales. —  Where,  upon  a  sale  by  the  Clerk  and  Mdsier,  the  property  is 

stiurk  dcvm  to  the  highest  and  beH  bidder,  and  aftervMrds,  and  before  any  confirmalion  of 

th^  fate,  another  parly,  a  stranger  to  the ptoceedingn,  advances  the  bid  by  petition,  but  before 

any  acceptance  of  the  advance,  asks  to  withdraw  the  same,  which  reque«i  is  opposed  by  the 

parties,  Held,  that  such  request  wHl  be  reused,  and  the  patiy  making  the  advance  held  to 
his  bid. 

2.  The  doctrine  of  cafxat  emptor  does  not  apply  in  this  character  of  cases,  and  the  pur- 
chantr  is  erUitled  to  have  a  good  t'tle  made  him. 

This  bill  was  filed  to  foreclose  a  mortgage.  On  the  11th  of  Aug., 
1870,  a  decree  of  foreclosure  and  sale  was  entered,  directing  a  sale  of 
the  mortgaged  premises  to  saflsfy  the  indebtedness  secured  by  the 
mortgage,  which,  at  the  time  of  the  decree,  was  $13,500  in  round 
numbers.  On  the  5th  day  of  Nov.,  1870,  the  property  was  sold  at 
public  outcry  by  the  Master,  and  struck  off  to  D.  R.  Cook  and  S.  A. 
Norton,  two  of  the  com  plain  an  t^^,  at  the  sum  of  $7,425,  who,  in 
accordance  with  the  terms  of  the  sale,  executed  their  notes,  with 
security,  to  the  Master,  payable  at  6,  12,  18. and  24  months.  On  the 
31st  of  Dec.,  1870,  the  Master  filed  his  report  of  the  sale. 

Previous  to  any  application  for  a  confirmation  of  this  report,  and 
on  the  21st  day  of  April,  1871,  G.  Falls,  a  stranger  to  the  record, 
filed  his  petition  in  the  cause,  reciting  the  sale,  and  the  fact  that  the 
sale  had  not,  as  yet,  been  confirmed,  ^*but  that  the  same  was  still  open 
and  within  the  control  of  the  Court  f'  stating  further  that  this  prop- 
erty was  very  valuable,  worth  largely  more  than  the  sum  of  $7,425, 
and  stating  as  follows:  "  Petitioner  is  willing,  and  hereby  proposes 
to  advance  thu  aforesaid  bid  of  complainant  on  said  property  to  the  sum 
of  $12,50,  and  he  hereby  tenders  his  notes  for  this  amount,  according 
to  the  terms  of  sale,  viz :  four  notes,  each  for  the  sum  of  $3,150," — 
describing  them,  with  security, — "and  Petitioner  respectfully  asks 
that  his  bid  for  said  property  may  be  accepted,  and  that  he  may  be 
substituted  as  the  purchaser  thereof  in  the  room  and  stead  of  com- 
plainants Cook  and  Norton,  as  reported  by  the  Clerk  and  Master, 
and  that  his  notes  may  be  substituted  for  their  notes  filed  with  the 
Clerk  and  Master  for  amount  of  their  bid." 

The  four  notes  of  the  Petitioner,  with  security,  and  duly  stamped, 
were  filed  with  the  Petition. 
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Subsequently,  the  purchasers  at  the  sale,  Cook  and  Xorton,  by 
their  solicitors,  in  open  court,  signified  their  assent  to  the  substitu" 
tiou  of  the  Petitioner,  Falls,  as  prayed  for  in  his  petition ;  but  no 
action  was  taken  by  the  Court  thereupon.  The  Petitioner  after  this, 
and  very  soon  after,  moved  the  Court  for  permission  to  withdraw  his 
application,  which  was  opposed  by  the  Solicitors  of  Cook  and  Norton. 
This  motion  was  not  accompanied  by  any  petition,  and  afterwards, 
and  before  any  action  had  been  taken  by  the  Court  in  the  matter, and 
on  the  13th  of  July,  1871,  the  said  Falls  filed  a  formal  petition, 
alleging  that  no  action  had  as  yet  been  taken  upon  his  former  peti- 
tion, and  no  re-sale  of  the  property  decreed,  and  asking  to  be  allowed 

to  withdraw  his  bid  upon  such  equitable  terms,  as  to  costs,  as  the 
Court  might  impose: — 

Stating  further,  that,  since  the  petition  was  filed,  circumstances 
had  so  changed  as  to  make  it  very  inconvenient  and  embarrassing 
for  him  to  carry  out  the  purchase,  and  that  he  had  also  discovered 
that  the  property  had  been  sold  for  taxes  more  than  once,  thus  en- 
cumbering and  beclouding  the  title ;  that  the  amount  of  taxes  for 
which  the  property  had  been  sold  was  about  $3,000 ;  and  stating  his 
unwillingness  to  take   property   thus   encumbered   and    beclouded; 

i'urther,  that  he  was  informed  ''that  there  are  some  questions  and 
difficulties  about  the  title/' 

He  asks  to  withdraw  from  his  said  bid,  and  have  his  notes  re- 
turned to  him  ;  should  this  be  refused,  that  a  reference  be  made  as  to 
the  title. 

The  Solicitors  of  Cook  and  Norton  again  appeared  and  opposed 
the  motion. 

Whether  the  proper  practice  be  to  make  applications  of  this  char- 
acter by  formal  petition,  or  whether  a  simple  motion  is  sufficient,  is 
an  immaterial  inquiry  in  this  particular  case,  as  before  the  motion 
was  made  the  purchasers  at  the  sale  had  signified,  by  counsel  in  open 

court,  their  assent  to  the  advance,and  the  opening  of  the  biddings, 
as  requested  by  the  Petitioner. 

This  relieves  this  application  of  one  embarrassing  feature,  amongst 
others,  which  attend  it,  namely :  as  to  whether,  before  confirmation, 
upon  a  mere  advance,  without  more,  the  amount  will  open  the  bid- 
dings,— a  vexed  question  in  Tennessee  ;^  for,  if  the  purchaser  at  the 
sale  assents  to  it,  certainly  the  biddings  would,  in  all  cases,  be  opened 
where  a  substantial  advance  was  tendered. 

This  difficulty  out  of  the  way,  the  question  presents  itself: 

Can  the  bid  be  withdrawn,  the  parties  in  interest  opposing  it,  at  a 

'Settled  that  it  will, — since  this  opinion  was  delivered. 
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stage  of  the  proceedings  when  there  has  been  no  action  upon  the  part 
of  the  Court  in  relation  to  the  application  to  advance  the  bid  ? 

So  far  as  I  know,  this  is  an  entirely  new  question  in  the  Chancery 
Courts  of  Tennessee.  The  researches  of  counsel  have  not  discovered 
any  case  in  our  reports  presenting  this  question,  or  even  so  much  as 
alluding  to  it ;  nor  have  they  discovered  in  the  English  Chancery 
reports,  or  works  on  the  subject  of  Chancery  Practice  and  Chancery 
Sales,  any  reference  to  an  application  of  this  character. 

My  own  researches  have  been  equally  unsuccessful. 

I  am  not  aware  that  a  case  of  this  kind  has  arisen  in  any  of  the 
Chancery  Courts  of  the  State,  and  suppose  there  is  no  rule  or  practice 
applicable  to  a  case  of  this  precise  character  in  any  pf  our  Chancery 
Courts. 

I  will  have  to  be  guided  to  my  conclusions  by  such  aid  as  may  be 
afforded  from  the  consideration  of  the  nature  and  character  of  Chan- 
cery Sales,  and  of  the  practice  of  opening  biddings  before  confirmation 
of  such  sales. 

I  have  found  but  one  case  where  an  application  to  withdraw  an 
advance  bid  was  made.  It  is  referred  to  by  Sugdeo,  in  his  work  on 
Vendors. — 1  vol.,  p.  99,  sec.  25,  note  y.     He  refers  to  it  as  follows : 

"  Upon  an  application  to  the  Court  by  the  person  who  opened  the 
biddings  for  General  Birch's  estate,  to  forfeit  their  deposit,  which  was 
resisted  by  the  creditors  for  whose  benefit  the  estate  was  sold,  the 
Court  held  the  purchasers  to  the  bargain,  and  would  not  permit  them 
to  rescind  the  contract,  although  they  had  given  a  price  which  was 
considered  much  l>eyond  the  value  of  the  estate." 

This  case  is  referred  to  as  a  manuscript  case ;  the  case  of  Sewell 
i«.  Johnson,  Bunb.  76,  is  also  cited,  but  these  reports  are  not  acces- 
sible. 

But  here  it  is  evident  the  advance  had  been  accepted  by  the  Court, 
and  the  biddings  had  been  opened,  although  it  seems  pretty  clear 
the  re-sale  had  not  been  made. 

It  is  urged  in  behalf  of  the  application  to  withdraw  the  bid,  that 
the  advance  bid  has  not  been  accepted  by  the  Court,  and  the  biddings 
have  not  been  opened,  and  that,  until  this  is  done,  it  is  but  a  mere 
ex  parte  proposition  by  the  Petitioner,  a  stranger  to  the  record,  which 
he  has  the  right  to  withdraw  at  any  time  before  it  is  accepted  by  the 
Court ;  and  it  is  urged  that  a  distinction  exists  between  his  attitude 
and  that  of  the  purchaser  at  the  sale,  because  of  the  fact,  that  as  to  this 
latter,  the  Master  accepts  his  bid,  knocks  down  the  property  to  him, 
and  reports  the  facts  to  the  Court;    and  that,  as  the  Master  is  the 
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representative  of  the  Court,  the  bid  has  thus  been  accepted.    How 
far  this  distinction  is  a  sound  one  will  be  considered  presently. 

It  may  be,  in  this  particular  case,  an  advance  of  some  $5,000 
having  been  oflFered,  and  the  purchaser,  who  is  also  the  mortgage 
creditor,  having  a&sented  to  the  advance,  that  it  became  the  duty  of 
the  Court  to  accept  the  advance  bid ;  that  to  refuse  would  be  such  a 
gross  abuse  of  discretion  as  would  amount  to  error,  of  which  the 
Petitioner  could  avail  himself  and  compel  the  acceptance  of  his 
advance  bid,  and  the  opening  of  the  biddings ;  especially  where  the 
parties  in  interest  who  were  creditors,  and  a  large  portion  of  whose 
, debts  the  sale,  as  reported,  fails  to  satisfy,  should  unite,  as  they 
undoubtedly  would,  in  urging  such  refusal  as  error.  So  that  it  is 
probable  the  Petitioner,  under  the  exigencies  of  this  particular  case, 
would  have  the  right  to  demand  the  acceptance  of  his  bid  and  the 
power  to  enforce  it.  If  so,  it  is  difficult  to  see  any  very  substantial 
difference  in  his  attitude  before  the  formal  acceptance  and  after. 

It  would  not  be  very  satisfactory  to  say  that  the  Court  has  no 
power  under  the  exercise  of  a  legal  discretion  to  refuse  this  advance 
bid,  and  yet,  because  there  has  been  no  formal  act  of  acceptance,  to 
assert  the  right  to  withdraw  it,  although,  if  such  formal  assent  had 
been  given,  such  right  might  not  exist     But  be  this  as  it  may : 

U[W)n  the  subject  of  Chancery  Sales  we  have  adopted  the  English, 
rather  than  the  American  practice. 

It  is  well  settled  that  while  a  purchase  at  chancery  sale  is  entirely 
within  the  control  of  the  Court  until  confirmation,  and  is  but  a  mere 
proposition  by  the  highest  bidder  to  become  the  purchaser;  so  that 
there  is,  indeed,  no  contract  of  sale  until  confirmation;  nevertheh^, 
such  highest  bidder  is  not  at  liberty  to  withdraw,  unless  for  cause  shown. 
—  Childress  vs.  Hurt,  2  Swan,  p.  491.  He  can  be  compelled  to  com- 
plete the  sale.— Daniel,  Ch.  Pr.,  1279. 

And  the  persons  interested  in  compelling  him  to  his  purchase  can 
have  the  report  confirmed. — Daniel,  Ch.  Pr.,  1279. 

And  therefore  can  force  him  to  a  compliance. — Ibid^ 

It  is  not  true  that  he  is  a  purchaser  before  confirmation.  He  is 
simply  a  bidder;  his  being  the  last,  highest  and  best  bid.  And  this,  in 
effect,  is  what  the  Master  reports  to  the  court. 

It  is  true,  our  practice  is  to  style  him  the  purchaser,  and  the  Mas- 

*When  it  is  eaid  in  Ghildrem  w.  Hurt,  2  Swan,  490,  that:  **Until  confirmation  of 
the  report,  the  purchaser  is  not  compelled  to  complete  his  purchase,"  a  reference  to 
the  authorities  cited  will  show  what  is  meant,  is  that  the  party  seeking  to  compel  him 
to  comply  must  first  have  the  report  confirmed. 
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ter^s  Report  usually  defiignates  him  as  such;  and  although  the  prop- 
erty at  the  sale  under  our  practice,  is  knocked  down  to  him  as  in 
auction  sales,  this  formality  is  about  the  only  similarity  which  exists 
between  the  two. 

The  true  nature  of  the  relation  in  which  this  person  called  the 
purchaser  stands  to  the  sale,  will  be  seen  by  recurring  to  the  prac- 
tice in  the  English  Chancery  courts. 

The  Masters'  clerk  prepares  a  paper  on  which  the  biddings  on  the 
different  lots  are  to  be  marked.  This  generally  consists  of  a  copy  of 
the  particulars  of  the  sale,  with  spaces  between  each  lot.  The  lots 
are  successively  put  up,  at  a  price  offered  by  a  person  present;  such 
person  signing  his  name  to  the  sum  he  offers,  on  the  above  paper. 
Each  subsequent  bidder  must  also  sign  his  name  to  the  sum  he  of- 
fers; until  no  person  will  advance  on  the  Inst  bidder,  who  is  then  de- 
clared the  purchaser." — Daniel  Ch.  Pr.,  1268. 

This  is  a  mere  misnomer,  however,  and  means  that  he  is  declared 
highest  and  best  bidder;  for  until  confirmation,  he  is  in  no  sense  a 
purchaser. 

This  highest  bidder  must,  at  his  own  expense,  procure  from  the 
Master  a  report  of  his  being  the  best  bidder  for  the  property. — Sug- 
den  on  Vendors,  vol.  I.,  p.  59.^  He  must  then,  at  his  own  expense, 
apply  to  the  court  to  have  the  report  confirmed. — Ibil. 

He  is  not  considered  the  purchaser  until  the  report  is  confirmed. — 
Daniel  Ch.  Pr.,  1273. 

And  in  Anon.  2  Vesy,  Jr.,  355,  Lord  Loughbrough  says  that,  as 
until  confirmation,  he  is  always  liable  to  have  the  biddings  opened, 
he  cannot  be  considered  a  purchaser. — See  also  Sug.  Vend.,  vol.  I., 
p.  87. 

So  entirely  is  he  considered  a  mere  bidder,  and  not  a  purchaser, 
that  before  confirmation  he  cannot  sell  his  bid  to  a  stranger  at  an  ad- 
vance, and  have  him  substituted,  but  the  advance  must  be  paid  into 
eonrt— Ibid,  p.  79  (q.)  and  80  (p.)* 

But  this  view  is  fully  recognized  in  our  own  courts.  The  trans- 
action before  the  Master  is  merely  a  bid  obligatory  upon  the  pur- 
chaser.— Wood  &  Abbot  vs.Morgan,  4  Humph.,  371.  The  court 
here  say:  "It  is  a  bid;  an  offer  by  the  purchaser;  and  if  the  court 
is  satisfied  with  it,  it  is  obligatory  upon  the  parties  making  it." 


'And  the  report  which  he  procareB  the  Master  to  make  is  that  he  was  the  beet  bid- 
der.—Daniel  Ch.  Pr.,  1272. 
^or  ifl  he  liable  for  any  loss  to  the  property. — 2  Daniel  Pr.,  1455;  2  Swan,  490* 
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It  is  not  tnie  that  the  Master  has  accepted  his  bid.  He  takes  the 
bid  as  the  highest,  last  and  best  bid;  and  under  the  English  practice 
the  bidder  deposits  his  bid  and  procures  a  report  of  the  facts.* 

Ours  is  substantially  the  same.  The  Master  reports  the  facts  to 
the  court.  The  bidder  deposits  his  money,  or  executes  his  notes,  as 
the  case  may  be;  and  the  Master  reports  these  facts  also.  It  is  a 
tender  by  the  bidder  to  the  court,  through  the  Master,  of  his  bid 
with  the  amount  or  notes,  and  he  requests  the  court  to  accept  his  bid, 
which  the  court  does  by  the  confirmation  of  the  report.  Until  then 
there  is  no  acceptance  of  the  bid. 

The  very  theory  of  opening  the  biddings  previous  to  confirmation, 
shows  the  sale  is  in  abeyance;  other  bids  may  be  offered,  and  the  bid- 
dings kept  open  until  the  confirmation.  Then  the  biddings  close, 
and  the  highest  bid  is  accepted  by  the  court.  It  is  true,  it  is  not 
strictly  analogous  to  the  continued  bidding  before  the  auctioneer;  to 
open  the  biddings,  conditions  are  imposed  of  a  certain  amount  of  ad- 
vance, &c.;  but  this  does  not  affect  its  nature.  The  fact  that  the 
biddings  may  be  opened,  shows  that  the  highest  bid  before  the  Mas- 
ter has  not  been  accepted,  it  has  only  been  reported  for  acceptance. 

The  theory  of  this  system  is,  that  there  is  a  continued  bidding  for 
the  property  up  to  the  time  of  confirmation.  The  bidding  is  con-^ 
ducted  in  one  mode  before  the  Master;  in  another  mode  before  the 
court.  Under  the  English  system,  it  was  a  written  application  both 
before  the  Master  and  in  court,  stating  the  bid  throughout.  Under 
ours,  the  transaction  before  the  Master  is  ore  tenus,  and  the  applica- 
cation  in  court  to  advance  the  bid  is  by  petition,  but  this  is  all  mere- 
ly incidental;  there  is  no  substantial  difference  between  them.  The 
bidder  at  the  Master's  sale  brings  the  fact  that  he  has  made  a  certain 
bid,  and  which  on  that  occasion  was  the  last,  highest  and  best  bid 
offered,  to  the  attention  of  the  court  through  the  report  of  the  Mas- 
ter; the  advance  bidder  brings  the  fact  that  he  offers  the  still  higher 
bid  to  the  attention  of  the  court  through  his  petition  filed  in  the 
Master's  office  and  addressed  to  the  court. 

Now,  shall  this  highest  bidder  before  the  Master  be  incapacitated 
from  withdrawing  his  bid  before  confirmation,  or  any  action  of  the 
court  upon  his  bid;  and  the  advance  bidder  in  court  allowed  to  with- 
draw his  before  action  by  the  court  accepting  it? 


»In  Morton,  Smith  &  Co.  tw.  Selden,  11  Humph.,  280,  Judge  Green,  speaking  of  the 
English  practice,  says :  "The  Master  gives  notice;  receives  the  bids;  and  reports  the 
highest  bidder,  and  if  his  report  be  confirmed,  the  title  is  examined  and  the  convey- 
ance prepared ,''  &c. 


Recent  American  Decisions.  189 

Does  not  the  court  see  in  the  present  case  two  bids :  one  before  the 
Master  for  $7,425;  another,  by  petition  in  court,  for  $12,500;  neither 
of  which  has  been  acted  upon? 

Shall  the  court  allow  the  latter  to  be  withdrawn,  while  it  is  held 
that  the  former  cannot  be;  and  thus  require  the  confirmation  of  the 
former,  thereby  causing  a  sacrifice  of  $5,000 to  the  parties  in  interest? 

No  principle  is  perceived  upon  which  such  a  distinction  can  be 
based. 

The  petitioner,  FalPs,  application  to  withdraw  his  bid  will,  there- 
fore, be  refused,  no  ground  being  shown  which  would  be  sufficient,  if 
interposed  by  a  purchaser  at  the  sale,  to  relieve  him  from  the  bid 
made  at  the  sale. 

The  vague  statement  in  the  petition,  that  since  he  filed  his  first 
petition,  "circumstances  have  so  changed  as  to  make  it  very  incon- 
venient and  embarrassing  for  him  to  carry  out  the  purchase,"  need 
not  be  considered,  but  the  statement  that  the  title  is  encumbered  and 
beclouded  by  reason  of  the  property  having  been  sold  for  taxes,  en- 
titles him  to  a  reference  as  to  title.  While  a  purchaser  may  not  have 
the  right  to  plead  errors,  irregularities  and  defects  in  the  proceeding 
to  relieve  him.  Swan  vs,  Newman,  3  Head,  288;  ex  parte  Kirkman, 
Ibidf  517,  still  he  is  entitled  to  a  good  title.  The  doctrine  of  caveat 
empbr  does  not  apply  to  this  character  of  Chancery  sales.  A  Chan- 
cery sale  will  be  set  aside  for  defect  of  title. — See  Read  vs.  Fite,  8 
Humph.,  328;  Deaderick  vs.  Smith,  6  Humph.,  138;  Morton  vs. 
81oan,  11  Humph.,  278. 

Under  the  English  practice  "the  solicitor  of  the  purchaser,  before 
he  suffers  his  client  to  part  with  the  purchase  money,  usually  applies 
to  the  plaintiflTs  solicitor  for  an  abstract  of  title  to  the  lots  purchased, 
which  he  may  be  compelled  to  deliver  by  order  of  the  court." — Dan- 
id  Ch.  Pr.,  1273. 

Under  our  practice,  if  doubts  are  stated  as  to  title,  and  the  court 
has  reason  to  think  there  may  be  grounds  of  apprehension,  a  reference 
should  be  made  to  clear  up  any  doubts  as  to  title.  And  a  reference 
Aoold  be  made  even  before  confirmation,  where  it  is  sought  as  here, 
to  hold  the  party  to  his  bid.  If  there  are  difficulties  in  the  way  of 
4e  title  which  can  be  removed,  the  court  will  have  them  removed, 
•nd  will  oot  release  the  bidder.  Whether  the  $3,000  taxes  on  the 
W^f  <5aB  be  abated  from  the  purchase  money,  or  the  purchaser 
r-fefaiffae  property  ct^m  on€r6,  is  a  question  which  will  not  now  be 
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A  reference  as  to  the  title,  and  as  to  the  amount  and  character  of 
encumbrances  because  of  taxes  will  be  ordered;  the  clerk  will  re- 
port to  the  next  term,  and  to  the  earliest  day  of  the  term  practicable. 
If  the  title  is  found  good,  or  capable  of  being  made  so,  a  re-sale 
will  be  ordered,  starting  the  property  at  the  $12,500  as  a  minimum, 
(Childress  vs.  Hurt,  2  Swan,  493,)  and  if  no  higher  bid  is  made,  the 
purchase  will  be  confirmed  to  the  petitioner  Falls,  at  his  bid  of  §12,- 
500.  The  notes  will  be,  in  the  meantime,  filed  in  the  Master's 
oflBce.  W.  L.  Scott,  Chancellor. 
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BENCH  AND  BAR. 


On  the  29th  of  last  Nov.  Hon.  Woi.  F.  Cooper  assumed  the  du- 
ties of  Chancellor  for  the  Nashville  District,  arid  upon  taking  the 
Bench  delivered  an  address  to  the  Bar  from  which  we  extract  the  fol- 
lowing as  likely  to  interest  our  readers  everywhere: 

As  8o«3n  as  I  begin  the  active  discharge  of  my  functions,  it  will  be- 
come ray  duty  to  decide  every  litigated  case,  and  every  contested 
question  presented,  against  one  of  you.  I  know,  from  practical  ex- 
perience, how  difficult  it  often  is  to  prevent  the  feeling  of  disappoint- 
ment of  the  moment  from  influencing  our  permanent  judgment. 
However  high  may  be  our  opinion  of  the  ability  and  integrity  of  a 
Judge,  it  is  apt  to  be  shaken,  if,  when  we  have  thoroughly  convinced 
ourselves,  (as  what  good  advocate  does  not  in  almost  every  case,  even 
when  it  seemed  hopeless  at  first,)  that  law  and  justice  are  with  us, 
the  judge  should  unfortunately  think  otherwise;  especially  if  he 
thinks  80,  as  he  sometimes  will,  very  emphatically.  I  know  no  way 
to  escape  entirely  this  trait  of  our  common  nature,  but  we  may  soften 
its  effect  by  being  forewarned.  L#et  us  look  leniently  at  each  other's 
faults  by  striving,  when  a  hitch  occurs,  to  put  ourselves  in  each 
other's  positions  for  the  time  being.  Occasional  collisions  are  inev- 
itable. The  lawyer,  warm  from  his  view  of  the  wrongs  and  sufier- 
in^sof  his  client,  can  not  but  feel  some  exasperation  at  the  coolness 
wiih  which  the  Judge  listens  to  their  detail,  and  the  pitiless  impar- 
tiality which  it  is  his  duty  to  maintain.  Let  us  mentally  promise 
each  other  to  try  to  guard  against  any  unnecessary  heat.  If,  occa- 
sionally, in  the  zeal  for  your  clients,  you  should  show  more  ardor 
than  discretion,  I  shall  try  to  bear  in  mind  that  I  have  been  along 
there  myself,  and  have  often,  no  doubt,  tried  the  temper  of  the  incum- 
bent of  the  Bench.  On  the  other  hand,  if,  in  the  impulse  of  the 
moment,  1  should  show  any  of  the  impatience  or  petulance  which  too 
often  accompanies  official  position,  I  trust  you  will  reflect  that  it  may 
be  your  fate,  some  time  or  other,  to  be  placed  in  the  same  predica- 
nent,  and  that  you  will  be  indulgent. 

Tbefturest  safeguard  to  a  good  understanding  between  the  Bench 
ild  Bar,  fisi4  of  thoroughly  appreciating  each  other,  is  for  each  to 
irili  to  aiMSfter  the  law  and  the  facts  of  the  case.     Most  of  the  dif- 
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ferences  of  opinion  in  this  world  grow  out  of  a  misimderstandiDg  of 
each  other's  meaning.  There  has  been  a  loose  and  indefinite  nee  of 
words  on  a  vague  and  general  view  of  fact?.  We  do  not  always  affix 
the  same  meaning  to  the  same  words,  and  we  do  often  use  different 
words  in  the  same  sense.  To  bring  the  parties  together  it  is  ooly 
necessary  that  each  should  understand  the  subject  of  dispute  more 
thoroughly.'  Forensic  discussions  are  no  exception  to  the  general 
rule.  Nothing  conduces  to  shorten  them  so  much  as  accurate  knowl- 
edge of  the  law  and  the  facts.  All  cases,  even  the  most  complicated, 
can  be  reduced  to  a  few  points;  are  nearly  always  thus  reduced  by  the 
final  decision.  The  more  thoroughly  we  master  the  case,  the  fewer, 
as  a  general  rule,  will  b<»  the  controverted  points.  Most  lawyers  are, 
naturally  enough,  afraid  to  concede  anything,  because  they  have  not 
suflSciently  digested  their  case  to  see  the  result  of  the  concession  in 
all  its  bearings.  There  are  few  of  us  so  gifted  as  the  distinguis?hed 
counsel,  of  whom  I  have  heard  Judge  Emmons  speak,  who  was  in 
the  habit  of  shortening  the  trial  and  the  argument  of  causes  in  which 
he  was  engaged,  by  saying  at  once,  when  his  adversary  undertook  to 
prove  a  point,  that  he  agreed  the  fact  was  so,  and  when  a  point  of  law 
was  made  in  argument,  that  he  conceded  it  to  be  a^  claimed,  until  the 
controversy  was  narrowed  down  to  the  particular  fact  or  principle  of 
law  upon  which  he  intended  to  rest  his  client's  rights.  Such  men 
are  exceptional.  But  all  of  us  may,  by  industry  and  attention,  em- 
ulate his  example  to  a  certain  extent.  Lot  me  earnestly  urge  the 
members  of  this  Bar,  and  particularly  its  younger  members,  to  come 
to  the  hearing  of  their  causes  well  prepared.  Do  not  trust  your 
client's  rights  to  accident,  or  the  Judge  alone.  There  may  be  a  good 
Bur  without  a  good  Bench,  but  it  is  well  nigh  impossible  to  have  a 
good  Judge  without  the  aid  of  a  good  Bar.  In  the  multipliciiy  of 
questions  of  law  and  fact  ui)on  which  a  Chancellor  is  called  to  act 
where  there  is  a  crowded  docket,  it  would  be  impossible  for  him  to 
decide  them  correctly  without  the  constant  assista»ice  of  an  intelli- 
gent and  industrious  Bar.  Let  me  impress  upon  the  younger  law- 
yers, for  the  older  ones  have  long  since  found  it  out,  that  because  a 
man  is  a  Judge,  and  older  than  you  are,  or  even  an  abler  lawyer,  it 
does  not  follow  that  he  can  know  everything,  nor  even  always  keep 
in  his  mind  what  he  does  know,  nor  avoid  occasionally  committing 
errors,  and  sometimes  errors  that  a  law  student  of  six  months  stand- 
ing ought  not  to  commit.  It  is  your  duty  to  know  the  facts  and  the 
law  of  your  case  better  than  he  can  possibly  do.  His  merit  consists 
in  fully  appreciating  your  exposition  of  your  case.     If  he  does  this, 
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and  you  are  right,  you  win  your  case.  If  he  does  this,  and  yon  are 
wrong,  he  is  able  to  satisfy  you,  perhaps,  and,  at  any  rate,  the  strictly 
impartial,  wherein  your  error  lies*  You  ought  never  to  oome  to  a 
hearing,  not  even  of  a  motion,  without  previous  examination,  and,  in 
most  instances,  a  brief  of  the  points  of  fact  and  law  relied  on.  And 
this  does  not  necessitate  a  lengthy  argument  It  requires  only  a  brief 
IB  the  proper  sense  of  the  term.  And,  let  me  add,  the  better  you 
understand  your  case,  the  shorter  will  be  your  brief. 

The  most  cheering  thought  to  me  in  the  task  whioh  lies  before  me> 
Is  the  hope  that  I  may  be  able,  by  judicious  conduct  and  encourage- 
ment, to  contribute  to  the  building  up  of  a  Bar  worthy  of  the  me- 
tropolis of  the  State,  and  worthy  to  wear  the  mantles  of  those  who 
have  preceded  them.  The  Hon.  Montgomery  Blair,  whose  distin- 
gimhed  career  is  familiar  to  all  of  us,  in  his  late  professional  visit  to 
Nashville  paid  us  the  compliment  of  saying  that  he  had  always  heard 
mr  Bar  spoken  of  as  being  an  able  one,  and  he  was  kind  enough  to 
add  that  he  found  it  still  merited  its  renown.  In  a  few  years,  the 
young  men  who  are  listening  to  me  must  take  the  places  of  those 
who  are  now  the  leaders*  They  must  be  the  great  lawyers  of  their 
^y  and  generation.  Let  them  aim  to  qualify  themselves  for  their 
high  calling.  It  will  give  me  great  pleasure,  if  they  will  do  their 
duty,  to  aid  them  in  their  task, 

VOL.  IX. — »o.  I. — 13. 
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T.  &  J.  AV.  Johnson  &  Co.,  Law  Booksiellers  and  Publishers,  Ka 
535  Chestnut  Street,  Philadelphia,  have  presented  ns  a  new  work  en- 
titled The  Law  of  Ajypcllatc  Procccdhif/s,  by  Thomas  W.  Powell. 
It  IS  a  neatly  printed  and  well  bound  book. 

We  have  had  no  time  to  thoroughly  examine  the  work,  but  have 
read  a  part,  and  from  our  examination  have  no  hesitation  in  recom- 
mending it  warmly  to  the* profession.  It  is  no  mere  digest  or  eonfusedly 
written  work;  but,  from  our  examination,  we  believe  that  the  prin- 
ciples of  that  branch  of  the  law  are  thoroughly  analyzed  and  clearly 
stated.  We  think  any  one  can  see,  from  only  a  slight  exami- 
nation of  the  book,  that  the  author  understood  his  subject.  In  the 
beginning  of  his  preface  the  author  says:  **This  book  presents  to  the 
profej*sion  a  subject  not  yet  embodied  in  the  form  of  a  separate  treatise; 
and  the  author  was,  therefore,  in  a  great  measure,  obliged  to  analyze 
the  subject  for  himself,  and  gather  his  materials  in  an  untried  path, 
without  a  predecessor.'' 

Many  may  suppose  that  a  work  upon  such  a  subject  is  of  no  great 
use.  It  IS  true,  that  appellate  proceedings  depend,  in  a  great  meas- 
ure, upon  the  statutes  of  the  State  in  which  one  lives,  and  the  stat- 
utes of  one  State  differ,  in  this  particular,  greatly  from  those  of  other 
States.  But,  we  predict  that  no  lawyer  will  read  this  treatise  without 
finding  that  he  has  been  benefitted,  and  that  his  knowledge  upon  the 
subject  has  been  enlarged  and  made  more  accurate. 


Wigram  on  Wills,  Extrhmc  Ecidcnce,  and  CfHara  on  the  Construe^ 
Hon  of  Wills. 

We  take  pleasure  in  highly  recommending  to  the  profession  the 
volume  containing  these  two  works. 

The  first  is  a  new  edition,  by  John  P.  O'Hara^  E«|.,  of  the  val- 
uable treatise  of  Sir  James  Wigram  upon  the  admi&sibility  of  ex- 
trinsic evidence  in  the  interpretation  of  wills;  and  the  second, — the 
production  of  Mr.  O'Hara  himself,  and  the  complement  of  the  first,— 
deals  with  the  general  subject  of  the  construction  of  wills. 

The  admirable  method  of  Sir  James  Wigram's  book  adds  greatly 
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to  its  exoejlence,  and  distinguishes  it  favorably,  in  our  judj^raent, 
from  the  generality  of  English  elementary  treatises  upon  legal  sub- 
jects, which,  however  solid  and  comprehensive,  partake  too  much  of 
the  nature  of  mere  congeries  of  adjudications,  and  are,  consequently, 
apt  to  be  very  heavy  reading.  Here  the  matter  has  been  thoroughly 
elaborated  and  the  essence  extracted.  The  results  of  the  author's 
investigations  are  set  forth  with  the  f  )rmality  and  luminous  precis- 
ion of  geometrical  theses,  in  the  shape  of  seven  propositions,  each  of 
which  is  the  text  of  a  separate  chapter,  wherein  it  is  maintained, 
developed  and  elucidated.  These  seven  chapters,  with  a  brief  pre- 
fatory cha|)tcr ;  a  supplementary  chapter  upon  Lord  Bacon's  rule  as 
to  latent  and  patent  ambiguities ;  a  chapter  summing  up  the  results 
of  the  inquiry ;  and  a  short  appendix,  in  which  are  set  forth  the 
illustrative  cases  of  Goblet  m.  Beechy,  and  Attorney  General  vs, 
Grote,  comprise  the  work.  The  former  ease  arose  upon  the  will  of 
the  sculptor  Nollekens,  and  is  very  interesting  and  instructive. 

Th**  editor  has  embodied  the  subsequent  English  legislation  and 
decisions,  and  the  American  decisions,  upon  the  topic  of  the  work. 
He  has  discharged  his  task  unambitiously,  but  with  conscientious  and 
laborious  fidelity. 

We  know  of  no  other  work  capable  of  supplying  the  place  of 
Sir  James  Wigram's.  The  subject,  too,  is  one  of  great  importance, 
especially  in  this  country,  where  wills  are  so  much  more  seldom 
drafted  by  si>ccial  hands  than  in  England,  and  hence  are  so  much 
more  frequently  vague  and  inartificial  than  there.  As  may  readily 
be  supposed,  there  is  often  evidence  outside  of  the  will  itself  capable 
of  clearing  up,  in  point  of  fact,  doubts  arising  from  ambiguities  upon 
the  face  of  the  instrument ;  and  so  it  becomes  material  to  ascertain 
exactly  how  far,  and  in  what  respects,  such  extrinsic  evidence  may 
be  resorted  to  for  this  purpose.  The  work  before  us  appears  to  be  a 
comprehensive  compendium  of  the  law  down  to  the  present  time 
U{K)n  this  subject,  and  its  treatment  displays  the  very  perfection  of 
form. 

The  exposition  of  the  law  of  construction,  by  Mr.  O'Hara,  which 
completes  the  volume,  is  also  entitled  to  the  same  kind  of  praise  as 
its  companion.  The  field  hero,  however,  being  more  extensive,  it 
was  not  practicable  to  distil  the  results  of  the  survey  into  a  few  prop- 
ositions, which,  expanded  and  illustrated,  should  exhaust  the  discus- 
sion. But  as  high  a  degree  of  condensation  has  been  attained  as  was 
compatible  \Wth  the  full  and  clear  exhibition  which  is  given  of  the 
various  rule?  of  law,  with  all  their  modifications  and  limitations. 
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Nearly  all  the  law  of  wills  is  necessarily  passed  umler  review,  in  its 
relation  to  the  subject  of  construction,  and  the  practitioner  possessed 
of  this  volume  will  hardly  need  any  other  textbook  upon  this  branch 
of  jurisprudence.  The  finish  of  the  tjxecution,  the  thorough  diges- 
tion of  the  matter,  and  the  admirable  comprehension  under  appro- 
priate principles  of  all  the  details,  especially  adapt  this,  as  the  same 
qualities  adapt  its  companion  treatise,  to  the  requirements  of  the 
student. 


A  Treatue  on  the  Ccyfisirudion  of  WUh.  By  Francis  Vaughajs 
Hawkins,  M.  A.,  of  Lincoln,  Inn.,  Barrister-at-Law,  Fellow  of 
Trinity  College,  Cambridge.  With  notes  ^d  references  to  Amer- 
ican Decisions,  by  Jko.  fcwoRD,  of  the  Philadelphia  Bar,  in  one 
vol.  oct.  T.  &  J.  W.  Johnson  &  Co.,  Law  Booksellers  and  Pub- 
lishers, No.  535  Chestnut  Street,  Philadelphia. 

The  object  of  this  tersely  written   work  is,  to  use  the  language  of 
its  author,  "  to  embody  in  a  definite  and  intelligible  form  that  portion 
of  the  vast  miss  of  reported cisej  on  testamsntary  construction,  which 
really  constitutes  the  law  of  the  courls  at  the  present  day,  and  gov- 
erns the  judicial  construction  of  wills."     It  is,  in  fact,  a  concise 
statement  of  the  rules  of  testamentary  construction,  on  the  meaning 
attached  by  the  Courts  to    certain   words  or  forms  of  expression 
where  tlie  true  intention  of  the  testator  cannot  be  gathered  from  the 
<'ontext.     Rules  of  Law  which  act  independently  of  intention,  such 
us  the  rule  in  Shelley's  case,  are  not  included  in  the  work.     The 
•existing  rules  of  construction  are  of  two  classes :   first,  the  old  rules, 
*K)nie  of  very  ancient  date,  many  of  which  are  inconvenient  in  their 
operation  and  often  based  on  an  entire  misconception  of  the  case,  on 
which  they  originally  rested  ;   and  secondly,  the  more  modern  roles 
chiefly  relating  to  minor  matters  and  subordinate  parts  of  the  testa- 
mentary disposition.    These  latter  are  of  far  more  importance  than 
the  former,  for  it  is  their  function  to  supply  omissions  in  points  of 
detail  not  aifecting  the  vital  parts  oi  the  disposition,  and  to  remedy 
«6me  of  the  ambiguities  and  ordinary  slips  of  language  employed  in 
a  will.   The  work  is  intended  to  embrace  the  question  of  testamentary 
law  on  which  rules  of  construction  exist.      When  there  is  no  such 
rule  laid  down,  the  intention  is  the  sole  guide ;   reported  cases  may 
assist  by  supplying  suggestions,  but  they  do  not  gotenu  The  tendency 
of  courts  now  is  to  avoid  creating  (except  in  minor  matters)  any 
fresh  rules  and  not  to  extend  the  older  rules  beyond  their  present  limits. 
If  this  principle  be  acted  on,  the  law  necessary  to  be  known  for 
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purposes  of  constructioa  may  be  reduced  within  moderate  compass, 
and  this  treatise  is  designed  to  show  the  form  in  which  it  might  be 
attained. 

The  author  assures  us  that  he  has  worked  out  the  points  in  the 
booky  and  has  not  altogether  relied  upon  other  writers  for  his  conclu- 
sions^ though  admitting  the  obligations  he  is  under  to  Mr  Jarman  in 
his  comprehensive  treatise  upon  the  subject. 

The  object  of  the  American  edition  is  to  show  what  is  the  Law  on 
the  topics  treated  of  in  the  text  in  the  various  States  of  this  country, 
so  far  as  they  have  been  determined  by  statute  or  judicial  decision. 
In  all  cases  where  the  English  decisions  have  been  adopted  by  our 
courts,  the  American  edition  has  simply  referred  to  the  cases,  deem- 
ing it  useless  to  add  anything  to  the  concise  and  admirable  statement 
of  the  author.  When  the  American  cases  diflFer  from  the  English, 
the  point  of  difference  is  briefly  stated.  Speculations  as  to  the  cor- 
rectness of  the  doctrines  advanced  by  American  courts  have  been 
carefully  avoided,  and  the  reader  is  left  to  draw  his  own  inferences. 

The  work  is  certainly  worthy  of  extensive  patronage,  and  we  cor- 
dially commend  its  merits  to  the  profession. 


Commentaries  on  the  Common  Law,  designed  as  hdroductory  to 
its  Study,  By  Herbert  Broom,  LL.  D.,  from  the  Fourth 
I^ndon  Edition.  Price  ^6.00.  Published  by  Messrs.  T.  &  J.  \V. 
Johnson  &  Co.,  Philadelphia. 

In  the  April  number  of  this  Review  we  found  occasion  to  say  : 
'^  It  used  to  be  the  fashion  to  go  into  ecstacies  over  Blackstone.  Of 
late  he  has  come  in  for  his  share  of  dispraise  and  disparagement. 
The  leametl  Mr.  Austin,  in  his  ^Jurisprudence,' uses  the  following 
language  respecting  him:  *The  method  observed  by  Blackstone  in 
bis  far  too  celebrated  commentaries  is  a  slavish  and  blundering  copy 
of  the  very  imperfect  method  which  Hall  delineates  roughly  in  his 
short  and  unfinished  Analysis:  Frojoi  the  outset  to  the  end  of  his 
oommentaries  he  blindly  adopts  the  mistakes  of  his  rude  and  com- 
pendious model,  missing,  invariably,  with  a  nice  and  surprising 
infelicity,  the  pregnant  but  obscure  suggestions  which  it  profiered  to 
his  attention,  and  which  would  have  guided  a  discerning  and  atten- 
tive writer  to  an  arrangement  comparatively  just.  Neither  in  tht 
general  conception,  nor  in  the  details  of  his  book,  is  there  a  single 
particIe"or^ongiual  and  discriminating  thought.  He  had  read 
somewFat,  though  .far  less  than  is  commonly  believed ;    but  he  had 
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swallowed  the  matter  of  his  reading,  without  choice  and  without 
ruminatiou.  He  owed  the  popularity  of  his  book  to  a  paltry  but 
efFv»ctual  artifice,  and  to  a  poor  superficial  merit.  He  truckled  to  the 
sinister  interests  and  to  the  mischievous  prejudices  of  power ;  and  h^ 
flattered  the  overweening  onceit  of  their  national  or  peculiar  insti- 
tutions which  was  then  devoutly  entertained  by  the  body  of  the 
Engliijh  people,  though  now  it  is  happily  vanishing  before  the 
advancement  of  reason.  And  to  this  paltry  tut  effectual  artifice  he 
adiled  the  allurement  of  a  style  which  is  fitted  to  tickle  the  ear, 
though  it  never,  or  rarely,  satisfies  aj^evere  and  masculine  taste.  For 
that  rhetorical  and  prattling  manner  of  his  is  not  the  manner  which 
suited  the  matter  in  hand.  It  is  not  the  manner  of  those  classical 
Roman  juiists,  who  are  always  models  of  expression,  though  their 
meaning  be  never  so  faulty.  It  differs  from  their  unaflTeeted,  yet  apt 
and  nervous  style,  as  the  tawdry  and  flimsy  dress  of  a  railliner^s 
doll  from  the  graceful  and  imposing  nakedness  of  a  Grecian  statue.' 

We  must  frankly  confess  that  we  take  pleasure  in  every  kick 
which  Professor  Austin  bestows  upon  his  countryman,  the  old  hura- 
hui>:  of  the  commentaries,  with  his  sentimental,  rose-colored  pufls  of 
the  English  law." 

From  the  necessarily  hasty  glance  we  have  been  compelled  to  give 
to  Mr.  Broom's  commentaries,  we  nevertheless  feel  satisfied  that  they 
go  far  towards  supplying  the  place  heretofore  filled,  as  we  think, 
inadequately  by  Blackstone's.  The  style  is  singularly  clear  and 
condensed,  and  the  author  especially  felicitous  in  the  terseness  of  his 
(li'finitions.  In  a  work  of  this  kind  definitions  are  almost  the  prin- 
cijml  feature,  and  none  but  those  who  have  attempted  it  can  realize 
the  difliculty  of  grasping  and  confining  within  a  few  accurate  sen- 
tfuces  principles  elaborately  spun  out  in  lengthy  decisions,  and  of 
varied  and  subtle  hues  of  meaning.  We  iancy  that  Mr.  Broom's 
former  work,  "A  Selection  of  Legal  Maxims,''  has  had  much  to  do 
in  disciplining  his  mind  and  thought  into  terse,  pithy,  yet  accurate 
and  clear  meaning  expressions.  The  sentences  are  not,  however, 
isolated,  or  even  seemingly  isolated,  as  most  times  they  are  in  writers 
of  this  kind, — terse,  pithy  writers,— but  are  logically  linked  together 
and  follow  in  clear,  consecutive  order,  and  for  this  reason  one,  es|)e- 
cially  a  beginner,  will  find  much  le«s  difficulty  in  catching  and 
appreciating  the  meaning  and  spirit  of  the  whol^  performance,  while 
at  the  same  time  charmed  with  each  division  or  separate  act.  Mr. 
Broom  writes,  evidently,  with  a  profound  admiration  and  love  for 
the  S[.irit  of  the  Law,  deeply  persuaded  that  its  principles  are  bailed 
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in  truth  and  justice,  and  "  admirably  adapted  and  adjusted  to  the 
changing  wants  and  necessities  of  society/'  and  through  this  sym- 
pathy with  his  subject  has  made  the  warm  life  blood  to  start  and 
course  through  what,  under  Dr.  Black  stone's  treatment,  seemed  an 
inanimate  corpse.  The  passiveless  features  have  been  lit  up  with  the 
expression  of  a  soul.  Students,  we  feel  sure,  would  do  well  to  throw 
aside  their  Blackstones  and  replace  them  with  this  altogether  admira- 
ble work. 


Fraudalerd  Conveyances.  A  Treatise  upooi  Conveyances  made  by 
Debtors  to  defraud  Creditors,  oontainmg  references  to  all  the  cases, 
both  EHgiish  and  American,  By  Orlando  F.  Bump,  Counsellor 
at  Luw.     Published  by  Messrs,  Baker,  Voorhis  &  Co.,  66  Nas-au 

^t.,  IN.    JL  • 

We  have  receive<l  this  work  too  late  to  give  a  critical  notice.  A 
hasty  glance,  however,  assures  us  that  the  author  has  more  than 
sustained  his  already  deservedly  wide-spread  rei)utation  as  a  clear, 
systematic  and  logical  law-writer.  His  present  work  certainly  tie'its 
of  one  of  the  most  interesting  subjects  in  the  whole  bjdy  of  the  law, 
aad  one  the  thorough  knowledge  of  which  is  perhaps  of  more  every- 
day practical  need  and  benefit  to  the  practicing  lawyer  than  any  other. 
The  work  seems  to  have  b(^en  constructed  upon  the  theory  that  fiaud 
is  always  a  question  of  intent,  and  to  have  btx?n  arranged  throughout 
to  unfold  and  develope  this  theory,  thus  giving  unity,  s\  stem  and 
^ynimeiry  to  the  entire  Treatise,  and  rendering  it  clear  and  eimipact. 

The  work  is  publislied  in  a  handsome  octavo  volume,  and  in  the 
beftt  law  hook  style,  at  $7,50,  upon  receipt  of  which  the  publishers 
will  send  it  prepaid.  We  cannot  commend  the  publications  of  this 
Firm,  for  neatness  and  beauty  of  general  make-up,  too  favorably. 

A  Trtcdm  on  the  Law  of  Set-off,  Recoupmenty  and  Counter-cJahn, 
By  Thomas  W.  Waterman,  Counsellor  at  Law.  Second  edition. 
Published  by  Baker,  Voorhis  &  Co.,  New  York. 

This  work,  also,  wiis  sent  too  late  for  critical  examination  and  re- 
view. The  first  edition,  however,  acquainted  the  profession  goner- 
*lly  with  its  scope  and  purpose,  and  the  laborious,  critical  care  and 
Aoi^bt  bestowed  u|x)n  it  by  its  author.  In  this  edition  more  than 
•  hQudcadoew  sections,  and  several  hundred  additional  cases,  have 
Im  fAifiij  rendering  it  of  considerably  enhanced  utility. 


fyumal  of  Insanity.     Utica,  N.  Y. 
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The  Cincinnati  Superior  Court  Reporter. 
The  National  Bankruptcy  Register,     New  York. 
Advance  sheets  of  Gray  vs.  Jackson,  to  appear  in  51  New  Ham[i 
shire  Reports^  from  John  M.  Shirley,  State  Reporter. 
Bench  and  Bar.     Chicago. 
American  Law  Record.     Cincinnati. 
Pittsburgh  Legal  Journal. 
Maryland  Law  Reporter.     Baltimore. 
Laiicaster  Bar. 

Pacific  Law  Reporter.     Son  Francisco. 
Legal  Gazette.     Philadelphia. 
The  Chicago  Legal  News. 
The  United  States  Jurist.     Washington,  D.  C, 
The  Insurance  Law  Journal.    St.  Louis. 
The  Albany  Law  Jom^nal. 
The  Daily  Regislei\     New  York. 
TAf  Law  News.    St.  Louis. 


The  argument  of  Messrs.  John  Rubm  and  Jolin  Lawrence,  attor- 
neys for  plaintiff  in  error  in  the  case  of  R.  WtiimuUer  vs.  The  State 
of  Tennessee,  before  the  Supreme  Court,  December  term,  1872.  The 
main  question  was,  whether  lager  beer,  in  the  sense  of  the  Code,  is  a 
spirituous  liquor.  The  able  counsel  very  learnedly  and  voiuminmis- 
ly  point  out  the  distinction  between  spirituous  and  malt  liquor,  the 
Code  prohibiting  only  the  sale  of  the  former  on  the  Sabbath,  and 
claim  that  the  language  of  Judge  Milligan  in  State  vs.  Sharrer  2 
Cold.,  32,  7,  that  '*the  words  spirituous  liquora  used  in  Sec,  4859-60 
of  the  Code  are  evidently  employed  in  a  general  sense,  and  intended 
to  comprehend  all  alcoholic  or  intoxicating  liquors,''  gives  an  incor- 
rect construction  to  the  legislative  enactment  qu<»ted.  The  Supreme 
Court  have  sustained  the  position  of  Messrs.  Rnhm  and  Lawrence 
in  an  elaborate  opinion,  delivered  by  Chief  Justice  Nicholson  on  the 
21st  of  last  month. 


We  have  received  from  Messrs.  Baker,  Voorhis  &  Co.,  New  York, 
Vol.  IX  of  BlatchforcPs  Circuit  Court  Reports^  which  we  commend 
to  the  favor  of  the  profession. 

We  have  received,  at  the  latest  hour  of  going  to  press,  from  Messrs. 
Kay  &  Brother,  Philadelphia,  Vol.  I  of  the  third  edition  of  Whar- 
ton and  Stille's  Medical  Jurisprudence,  which  treats  of  "Mental  Un- 
soundness and  Psychological  Law,*'  and  HilUard  on  New  Trials,  sec- 
ond edition.  The  publishers  deserve  the  highest  praise  for  the  hand- 
some manner  in  which  these  books  are  gotten  up.  The  next  num- 
of  this  Review  will  contain  extended  notices  of  each. 
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The  notes  from  which  these  articles  are  taken  were  made,  it  will 
be  remembered,  in  1863-4,  and  the  account  given  in  the  last  number 
of  the  organization  of  the  judicial  system  of  England  and  France^ 
must  be  considered  as  of  that  date.  The  progress  of  change  since 
then  in  England  is  evidenced  by  the  fact  that  the  Superior  Courts  of 
Westminster  are  now  compased  of  six  Judges.  It  seems  also  that 
an  appeal  now  lies  from  the  Vice-Chancellor's  decisions  to  one  of  the 
Lords  Justices,  instead  of  to  the  Lord  Justices'  Court.  In  this  con- 
nection, it  is  proper  to  state  that  my  first  article  contained  a  positive 
error,  to  which  my  attention  has  been  called  by  an  English  friend. 
In  speaking  of  the  county  courts,  it  was  said  that  they  were  com- 
posed of  local  magistrates,  and  were  now  vested  with  power  to  dis- 
pose of  civil  cases  of  limited  amount.  The  civil  jurisdiction  referred 
to  has  been  entrusted  to  county  courts  presided  over  by  a  single  Judge, 
and  made  courts  of  record.  This  change  was  made  in  1847,  and  the 
tendency  of  legislation  since  that  time  has  been  to  enlarge  the  juris- 
diction of  these  courts. 

There  are  several  striking  differences  in  the  administration  of  crim- 
inal justice  in  France  and  England,  besides  those  already  noticed. 
The  indictment  in  France  consists  of  a  detailed  narration  of  the  pris- 
oner's life,  especially  dwelling  upon  any  crimes  or  offenses  against 
the  law  of  which  he  may  have  been  guilty,  or  even  suspected  to  have 
been  guilty,  and  of  all  the  circumstances  connected  with  the  partic- 
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ular  offense  for  which  he  is  to  be  irie^.    This  narration  is  usually 
drawn  up  with  great  care,  and  with  a  view  to  dramatic  effect,  and  in 
important  cases  reads  like  a  romance  of  the  Eugene  Sue  order.    On 
the  trial,  evidence  is  admitted  in  relation  to  previous  offenses,  or  sup- 
posed offenses,  as  well  as  in  relation  to  the  principal  charge.    There 
is,  moreover,  no  restriction  upon  the  character  of  the  evidence  which 
may  be  given.     Hearsay,  rumors,  and  opinions  are  freely  admitted. 
The  record  of  every  criminal  trial  is,  therefore,  necessarily  burdened 
with  a  mass  of  what  we  would  consider  irrelevant,  and  even  mis- 
leading testimony.     We  have  already  alluded  to  the  examinations  to 
which  the  defendant  is  subjected,  both  privately  before  the  trial  and 
))ublicly  when  on  trial.       On  these  latter  occasions,  and  there  is 
reason  to  fear  that  it  is  even  worse  in  private,  the  Judge  too  oft^n 
sinks  his  position  as  an  impartial  arbiter  into  the  stern  and  inexora- 
ble inquisitor.     The  guilt  of  the  prisoner  seems  to  be  taken  for 
granted,  and  the  awe  naturally  inspired  by  the  judicial  character  is 
mercilessly  used  to  extort  a  confession  of  guilt,  or  of  circumstances 
which  tend  to  establish  guilt.     The  custom  is  for  the  Judge  not  only 
to  interrogate   the   prisoner  formally  on  trial,  but  to  turn  to  him 
abruptly,  at  any  stage  of  the  case,  and  especially  when  a  leading  fact 
is  deposed  to,  and  to  demand  from  him  an  immediate  explanation. 
If  an  answer  is  given,  the  Judge  often  denies  its  truth,  and  points 
out  objections  and  supposed  inconsistencies,  which  the  prisoner  is  ex- 
pected to  meet  at  once.     It  is  easy  to  see  how  ignorance  and  timidity 
may  be  worked  upon,  especially  if  the  Judge  indulges^  as  he  often 
does,  in  such  expressions  as  these:     "You  know  you  are  not  telling 
the  truth;"   "Do  you  mean  to  add  perjury  to  your  other  offenses," 
<?tc.     The  judicial  dignity  and  impartiality  are  seriously  compromised 
in  the  eyes  of  spectators  by  such  a  mode  of  conducting  the  trial. 
Moreover,  the  effect  often  is  to  bring  the  defendant  and  the  witness 
into  direct  collision,  and  to  turn  the  most  solemn  of  all  scenes  into 
one  of  wrangling  and  recrimination. 

Although  the  inquisitorial  power  thus  exercised  in  France,  and  all 
over  continental  Europe,  is  occasionally  dangerous  to  innocence  and 
timidity,  yet  the  general  result  is  otherwise,  and  it  is  certainly  favor- 
able to  the  conviction  of  guilt.  And  it  may  be  safely  said,  that 
while  the  examination  of  the  defendant  is  sometimes  abused,  our  own 
and  the  English  courts  are  entirely  too  squeamish  in  utterly  rejecting 
it.  Mr.  Stephens,  in  a  recent  work  on  the  Criminal  Law  of  Eng- 
land, written  in  a  philosophical  and  inquiring  spirit  has  come  to  the 
conclusion  that  the  accused  ought^  in  all  cases,  to  be  examined  when 
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firat  taken  up,  and  his  examination  reduced  to  writing.  Sucli  a 
TOurse  would  often  prevent  made  up  defenses  (not  uncommon  in 
England)  involving  the  character  of  innocent  third  persons;  as  in 
the  celebrated  Oostello  case,  for  which  Judge  Phillipu  has  been  so 
severely  handled,  and  quite  recently  in  the  Scottish  cause  celebre  of 
Jenny  McLaughlin.  The  examination  ought  to  be  made  as  soon  a^^ 
Dossible  after  the  arrest  of  the  defendant,  and  by  some  person  other 
than  the  Judge  who  is  required  to  try  him.  With  these  restrictions, 
and,  periiape,  with  some  limitations  as  to  the  place  and  mode  of  ex- 
amioatinn,  the  practice  might  be  introduced  with  advantage  into  our 
system.  It  is  well  known  that  the  continental  mirde  prevailed  in  Eng- 
*laad  until  a  comparatively  recent  period,  and  there  can  be  no  doubt 
That  it  was  allowed  to  fall  ini:o  disuse  because  of  the  gross  perversion 
of  it?  instrumentality  in  the  trials  of  persons  for  political  offenses. 
The  extreme  severity  of  the  Engiisli  Criminal  Code  of  the  last  cen- 
tury tended  to  produce  the  same  result,  the  effort  of  both  the  judge 
and  jury  in  a  lai^  number  of  cases  being  rather  to  acquit  than 
condemn  on  account  of  the  disproportion  between  the  crime  and  its 
punishment. 

The  English  are,  in  general,  very  unsparing  in  their  abuse  of  the 
French  inquisition,  as  they  term  it.     They  are  never  tired  of  refer- 
ring to  the  cases  in  which  it  seems  to  have  resulted  in  doing  injustice. 
A  recent  case  has  given  a  new  impetus  to  their  zeal.     A  woman 
named  Rosalie  Boise  was  convicted  of  the  murder  of  her  father 
n,  for  there  were  no  circumstances,  nor 
lish  her  guilt.     The  jury,  luckily  as  it 
',  with  extenuating  circumstances,  and 
iment  for  life.     Within  a  year  after  her 
was  tried  and  condemned   for  another 
f  his  examination,  confessed  to  having 
ich   Rosalie   was  undergoing  sentence. 
al  for  the  latter  offense,  and  convicted. 
,    where    two     persons,    without    any 
e   each  convicted   of   the    commission 
nch    law    provides    that  both  convic- 
the  parties  re-tried   together.       This 
ie  Court  of  Cassation,  and  on  the  new 
and  the  woman  acquitted.     It  turned 
:he  woman   had  been  driven  to  confcs- 
)  which  she  had  been  8ubjecte<i,  and  by 
:  examining  Judge  that  it  would  be  bet- 
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ter  for  her  in  the  end.  Although  fkr  advanced  in  pregnancy,  she 
had  been  confined  in  a  close  cell  without  any  of  the  ordinary  com- 
forts of  life,  and  refused  all  professional  assistance,  or  even  inter- 
course with  her  friends  until  she  had  confessed.  It  also  appeared 
that  afterwards,  and  before  the  trial,  and  again  on  the  trial,  she  had 
withdrawn  the  confession,  insisting  that  it  had  been  wrung  from  her 
by  official  oppression,  and  had  asserted  her  innocence.  Her  convic- 
tion, therefore,  without  any  corroborating  circumstances,  was  inexcu- 
sable, and  can  only  be  accounted  for  by  the  bias  which  the  inquisi- 
torial practice  had  produced  on  the  Judge's  mind. 

This  was  a  shocking  case;  but  several  recent  instances  of  errone- 
ous convictions,  under  the  apparently  more  merciful  English  system,  • 
would  seem  to  throw  the  balance  in  favor  of  the  continent.  An  ap- 
plication to  Parliament  for  relief  on  behalf  of  a  sufferer  in  one  of 
these  cases,  has  lately  brought  the  subject  prominently  before  the 
English  public.  I  quote  the  editorial  of  one  of  the  leading  London 
journals  on  the  occasion.  "Much  as  we  are  accustomed,"  is  its  lan- 
guage, "to  boast  of  the  perfection  of  our  system  of  jurisprudence, 
it  is  still  within  the  memory  of  man  that  a  girl  has  been  hanged  for 
murder  which  she  never  committed;  that  a  lawyer  has  been  wrong- 
ftilly  convicted  and  transported  for  forgery;  and  a  clergyman  impris- 
oned because  two  children  had  perjured  themselves.  The  case  of 
Mr.  Bewicke,  of  Threepwood  Hall,  Northumberland,  is  as  monstrous 
as  that  of  Mr.  Barber,  (the  lawyer),  or  that  of  the  Rev.  Mr.  Hatch. 
That  two  Judges  should  have  sentenced  a  gentleman  of  high  charac- 
ter and  position,  to  four  years  penal  servitude,  on  the  evidence  of 
ruffians  who  had  themselves  been  convicted  of  crimes  of  magnitude, 
is  a  fact  which  shows  how  little  respect  is  paid  to  that  liberty  of  the 
subject  on  which  we  so  pride  ourselves,  and  is  enough  to  make  every 
man  of  us  feel  unsafe  when  he  walks  abroad.  Mr.  Bewicke,  a  gen- 
tleman of  high  position,  whose  family  is  traceable  in  an  unbroken 
line  to  the  conquest,  was  mulcted  in  the  costs  of  a  law  suit,  which  he 
refused  to  pay  except  under  coercion.  The  sheriff  employed  four 
men  to  distrain  the  debt,  one  of  whom  had  been  sentenced  to  seven 
years'  transportation  for  perjury,  and  who  was  out  on  a  ticket-of- 
leave;  another  had  been  three  times  punished  for  felony;  the  third 
had  been  several  times  convicted  for  assaults  and  for  poaching;  and 
the  fourth  had  been  successfully  prosecuted  for  beating,  and  after- 
wards deserting  his  wife.  These  men  conspired  to  charge  Mr.  B. 
with  firing  a  pistol  at  them  while  in  the  discharge  of  their  duty;  the 
truth  being  that  he  had  only  fired  off  the  pistol  to  change  the  load, 
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after  calling  out  to  the  officers  not  to  get  in  the  way.  Upon  his  trials 
Mr.  Bewicke  undertook  his  ov^n  defense,  was  convicted,  and  sentenced 
to  four  years'  penal  servitude.  A  year  afterwards  the  conspiracy 
was  disclosed  by  one  of  the  parties,  and  the  other  three  were  con- 
victed of  perjury  and  punished.  Thereupon  Mr.  B.  received  a  par- 
don. In  the  meantime,  however,  his  property  had  been  forfeited  by 
the  conviction  for  felony,  and  sold  at  a  great  sacrifice.  The  applica- 
tion now  made  to  Parliament  is  for  relief  for  tiie  pecuniary  losses 
sustained.'^ 

The  British  Government  was  very  unwilling  to  entertain  the  appli- 
cation at  all,  and,  I  believe,  it  was  finally  rejected  upon  the  ground 
that  Parliament  would,  in  that  case,  be  assuming  to  act  as  a  Court 
of  Appeals  in  reviewing  and  reversing  the  legal  proceeding,  which 
would  be  a  very  dangerous  precedent.     It  is  a  little  remarkable,  that 
almost  at  the   very  time  this  application   was  made  to  the  British 
Parliament,  a  similar  application  was   made    to   the    Legislative 
Assembly  of  France,  by  the  heirs  of  a  man  named  Lesurque,  who 
had   been    erroneously    convicted    and  executed    toward  the  close 
of  the  last  century,    for  a   highway  robbery,    of    which    he    was 
innocent.      The  application  was  to  have  re-imbursed  to  his  family  a 
sum  of  fifty  thousand  francs,  with  interest,  which  had  been  forfeited 
to  the  State  under  this  conviction.     A  majority  of  the  Legislative 
Assembly  at  one  time  voted  in  favor  of  the  application,  but  the  Grov- 
ernment  resisted  the  measure  so  strongly  upon  the   ground  of  its  im- 
policy as  a  precedent,  that  the  vote  was  reconsidered,  and  the  appli- 
cation rejected.     There  can  be  no  doubt  of  the  danger  of  opening  the 
door    to  such  applications  on  behalf  of  convicted  criminals,  or  their 
families,  for,  if  once  the  way  were  opened,  every  conviction,  where 
the  amount  would  justify  the  attempt,  would  be  sought  to  be  legisla- 
tively reinvestigated.     Any   Government   would  be  charged  with  a 
heavy  burden,  if  it  were  made  responsible  for  the  errors,  or  supposed 
errors  of  its  judicial  tribunals.     Very  few  cases  are  so  plain  as  not 
to  admit  of  any   doubt,  and  ingenious  counsel  might  easily  throw 
suspicion  over  any  finding.     After  the  Government  has  provided  for 
the  trial  of  criminal  causes  in  the  manner  best  suited  to  the  institu- 
tions of  the  people,  with  such  guards  for  the  protection  of  innocence 
as  Legislative  wisdom  may  suggest,  it  cannot  be  held  responsible  if 
the  machinery  sometimes  goes  wrong.     The  remedy  for  the  pecuniary 
loss  in  such  cases  is  to  do  away  with  the  ibrfeiture  of  goods.      This 
has  been  done  in  France  and  America,  and  ought  to  be  in  England, 
if  in  its  recent  innovations  it  has  not  already  been. 


206  English  and  French  Law. 

The  conviction  of  the  innocent  may  happen  under  any  system.  It 
seems  to  take  place  oftener  in  England  than  in  France,  notwithstaDd- 
ing  the  superior   tenderness  to  criminals  of  the  English  system  ia 
most  respects.     The  reason  of  this  b,  no  doubt,  to  be  traced  in  part, 
to  the  haste  with   which  criminal  cases  are  dispatched^  without  any 
knowledge  of  the  parties  or  the  circumstances,   except  what  is  ac- 
quired  on  the  trial.     The  Judge   himself,  under  the  French  system, 
goes  to  the  place  where  the  crime  was  committed,  examines  the  priso- 
ner,  and  the   witnesses,   and  makes  an    elaborate   proces  verbal  of 
everything  that  he  sees,  hears  or  does.     He  comes  to  the  trial,  there- 
fore, better  posted  than  the  witnesses  or  the  counsel,  and,  if  a  really 
honest  man,  would   never  permit  innocence  to  suffer,  if  convinced  of 
its  existence.    In  France,  moreover,  the  trial  is  conducted  by  a  puWic 
officer,  whose  duty  it  is  to  represent  the  State  impartially.     In  Eng- 
land, on  the  contrary,  there  is   no  such  officer   in  ordinary   criminal 
cases.     Every  prosecution   is  conducted  by  counsel  employed  for  the 
purpose   by  the  prosecutor,   and    who  does  not  stand   impartial  be- 
tween the  State  and  the  prisoner.   The  bias  of  his  retainer  may  warp 
his  judgment,  and  it  is  not  certain  in  every  case,  that  a  conviction  of 
the  prisoner's   innocence  would  affect  the  vigor  of  the  prosecution. 
An  eminent  lawyer,  afterwards  a  Judge  of  distinction,  Mr.  Justice 
Coleridge,   was   the  subject,  in  early  life,  of  one  of  those  virulent 
prosecutions   by  personal   and  political  enemies,  from  which  he  es- 
caped with  some  difficulty,   having  been    tried  for  the    murder  of  a 
young  lady,  of  which  he  was  wholly  innocent.     Lord  Brougham  is 
fully  justified   in   his   indignant   reprobation   of  the   law  of  public 
prosecutions   in  England.     ''Every  civilized  country,  he  says,  except 
England,   has   undertaken  to  see  justice   administered   in   criminal 
cases  under  the  supervision  of  its  own  officers.     We  choose  to  leave 
to  private  enterprise  and  public  spirit,  and  private  malice  or  vin- 
dictiveness,  the  enforcement  of  our  penal  laws.'' 

The  French  and  English  system  are  equally  distinctive  in  many 
respects  in  civil  litigation.  In  the  English  system,  the  Courts  are 
governed  by  precedents,  and  causes  are  determined  by  previous  de- 
cisions either  exactly  in  point,  or  so  analogous  as  to  be  equally  bind- 
ing. By  the  French  system  the  doctrine  of  binding  precedents  is, 
in  theory,  not  recognized  at  all,  and  previous  adjudications  can  only 
be  referred  to  for  the  purpose  of  assisting  the  Judge  in  coming  to' a 
conclusion  in  the  case  before  him  on  principle,  and  its  own  special 
facts.  Of  course,  in  practice,  as  I  have  already  said,  precedent  often 
controls  in  France,   while,  on  the  other  hand,  in   England^  reason 
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somelimes  overrides  a  whole  batch  of  decisions.  But  the  general 
rule  still  holds,  the  Judge,  in  the  one  system,  relying  on  the  ruling  of 
his  predecessors,  no  matter  what  may  be  his  own  convictions,  if  the 
question  were  presented  to  him  for  the  first  time,  and,  in  the  other, 
upon  his  own  reason  without  reference .  to  the  action  of  his  predeces- 
sors in  similar  cases.  The  mode,  too,  in  which  judgments  are  ren- 
dered in  each  system,  tends  to  widen  the  diflferences.  The  French 
Code,  as  we  have  seen,  expressly  prohibits  the  Courts  from  pronoun- 
cing judgment  ''par  voie  de  dispoaition  gtnerqle  d  reglemerUaire,^'  the 
arret  being  expressly  based  upou  the  recitals  of  fact  in  the  particu- 
lar case.  English  Judges  are  prone  to  lay  down  general  principles, 
which  may  be  held  afterwards  to  govern  whole  classes  of  supposed 
analogous  cases.  The  French  Judge  pronounces  on  the  very  case 
before  him.  being  at  liberty  to  decide  the  very  next  case  differently, 
although  the  facts  may  be  substantially  the  same,  varying  only  in 
some  unessential  particular  which  appeals  to  the  feelings,  or  suggests 
a  new  train  of  thought.  It  is  obvious  that  much  more  latitude  is, 
under  this  system,  left  to  the  Judge,  and  that  the  result  of  litigation 
depends  more  upon  minute  details  of  evidence,  and  upon  the  calibre 
of  intellect  and  mental  peculiarities  of  the  functionary,  than  under 
the  other  system.  Each  system  has  its  advantages,  and,  in  truth,  its 
disadvantages.  If  the  one  reduces  law  more  nearly  to  a  regular 
science,  flowing  along  in  an  even  channel  with  well  defined  banks,  it 
also  delays  amelioration,  and,  to  carry  out  the  simile,  suffers  the 
stream  to  become  clogged  with  the  mud  and  debris  of  its  ancient 
fountains.  On  the  contrary,  if  the  other  leaves  the  natural  reason 
and  progressive  intellect  more  unfettered,  it  gives  a  freer  and  wider 
scope  to  the  errors  of  individual  Judges.  There  is  more  fixedness, 
at  any  given  period,  in  the  one  system,  so  that  parties  are  the  better 
enabled  to  ascertain  their  rights,  and  litigation  is  diminished.  There 
is,  perhaps,  in  the  other  less  danger  of  the  occurrence  of  decisions  of 
particular  hardship  upou  technical  rules  of  law,  but  this  benefit  is 
counterbalanced  by  the  increased  litigation  arising  from  the  impossi- 
bility of  saying,  in  advance,  what  effect  the  circumstances  of  a  par- 
ticular case  may  have  upon  the  functionaries  then  in  office.  The 
knowledge  that  an  incumbent  of  the  bench  will  certainly  decide  in 
one  way  upon  a  particular  state  of  &cts,  no  matter  what  may  be  the 
character  of  his  mind,  because  the  precedents  leave  no  room  for 
doubt,  is  a  powerful  preventive  against  tentative  litigation.  Much 
of  the  evil  of  the  English  system  is  obviated  by  the  fact  that  a 
coarse  of  decision  based  u^)on  erroneous  precedents  may  be  promptly 
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changed  by  positive  l^islation.  Uncertainty  of  judicial  decision  is  a 
great  evil,  and  that  uncertainty,  I  cannot  but  think,  is  largely  in- 
creased by  leaving  each  case  to  turn  upon  its  own  circumstances,  and 
upon  the  idiosyncracies  of  the  Judge  for  the  time  being.  A  Hard- 
wicke,  a  Mansfield,  a  Stowell,  and  a  Marshall  come  only  at  intervals. 
If  we  give  no  weight  to  the  decisions  of  such  men  beyond  the  influ- 
ence which  their  reasoning  may  have  upon  the  intellect  of  feeble  suc- 
cessors, we  lose  much  of  the  benefit  of  their  work.  No  two  men 
reason  exactly  alike.  Some  men,  even  Judges,  are  incapable  of  rea- 
soning at  ail.  But  most  men  can  form  conclusions,  and  can  coDform 
them  to  the  conclusions  of  illustrious  predecessors.  There  is  some 
truth  in  my  Lord  Coke's  famous  remark,  that  the  common  law  was 
the  perfection  of  reason,  in  the  sense  in  which  he  uses  it,  that  is,  says 
his  Lordship,  not  the  perfection  of  any  one  man's  natural  reason,  but 
an  artificial  perfection  of  reason  gotten  by  long  study  and  close  ap- 
plication of  able  and  learned  men  through  a  series  of  generations.  A 
Judge,  even  of  ordinary  intellect,  if  he  follow  the  light  of  the  emi- 
nent men  who  have  gone  before  him,  may  administer  the  law  with 
the  reasonable  hope  of  doing  good  in  his  day  and  generation. 

There  is  certainly  one  danger  attending  the  English  system  where 
new  questions  are  raised  by  the  progress  of  society,  and  that  is  the 
stretching  of  the  analogy  of  decided  cases  to  mere  resemblances, 
when,  in  fact,  there  is  no  real  analogy.  The  famous  likeness  of  Mon- 
mouth to  Macedon,  is  not  more  far-fetched  than  some  of  the  analo^es 
which  the  learned  judges  have  found  between  decisions  in  the  Year 
Books,  and  the  new  cases  that  come  before  them  in  a  radically  dif- 
ferent state  of  society.  This  danger  was  strikingly  illustrated  in  a 
recent  speech  of  Lord  Chancellor  Westbury  in  the  House  of  Lords 
on  the  amendment  of  the  English  law.  He  said  that  when  the 
railroad  mania  of  1843-4  began  to  assume  formidable  proportions,  a 
number  of  projects  were  started,  and  committees  of  those  who  de- 
sired to  become  interested  were  formed  in  most  of  them  for  the 
purpose  of  making  preliminary  surveys  and  bringing  the  schemes 
before  Parliament.  Some  of  these  projects  fell  through,  and  were 
abandoned  after  a  good  deal  of  expense  was  incurred,  and  suits  were 
bnought  by  the  creditors  against  the  members  of  the  committees* 
The  Courts,  upon  the  analogy  of  the  relation  pf  the  individuals  com- 
posing these  committees  to  that  of  partners  in  a  common  venture, 
held  the  members  equally  liable  each  for  the  whole  debt,  whether 
they  had  been  active  in  creating  the  debts,  or  wholly  ignorant  of 
them.     The  consequence  was,  that  many  innocent  and  public  spirited 
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persons,  who  had  only  loaned  their  names  without  actually  participa- 
ting in  the  proceedings,  were  entirely  ruined.  After  some  years,  the 
same  question  happened  to  come  before  a  learned  judge  (then  present 
said  the  Chancellor)  presiding  in  a  different  tribunal,  who  saw  that 
there  was  no  analogy  between  the  two  classes  of  cases,  and  reversed 
the  previous  decisions,  and  this  last  ruling  had  been  since  adhered  to 
as  being  manifestly  correct.  But  the  consequence  was,  continued  his 
Lordship,  that  many  persons  who  had  entrusted  their  money  and  per- 
formed services  on  the  faith  of  the  first  course  of  decision  were,  in 
their  turn,  ruined. 

These  flnctiiations  of  the  judicial  mind,  are  by  no  means  unknown  in 
France,  and  they  cannot  altogether  be  avoided  so  long  as  men  are  men* 
The  ebbs  and  flows  of  mind,  like  those  of  the  ocean,  are  disastrous,  but 
they  are  inevitable.  The  spirit  of  every  age  differs  from  that  of  all 
previous  ages,  and  makes  itself  felt,  more  or  less,  by  every  indi- 
vidual, and  a  Judge,  with  the  intellect  of  an  Ulpian,  can  no  more 
escape  its  influence  than  the  humblest  citizen.  All  we  can  hope  to 
accomplish  by  giving  binding  effect  to  the  learning  of  the  past,  is  to 
prevent,  to  some  extent,  too  rapid  and  violent  innovation.  It  is 
best,  iu  our  desire  forchange  and  progress,  to  imitate  time,  which,  in- 
deed, as  Lord  Bacon  says,  innovateth  much,  but  slowly. 

The  French  system,  it  need  scarcely  be  said,  is  incompatible 
with  tiie  trial  by  jury.  The  discretion  which  might  be  safely  en- 
trusted to  learned  magistrates,  would  be  likely  to  lead  to  complete 
uncertainty  if  left  to  weaker  and  less  cultivated  minds.  The  real 
advantage  of  the  jury  in  civil  cases  is  not  so  much  any  superiority  in 
that  mode  of  ascertaining  the  facts  in  the  determination  of  private 
rights,  as  in  its  education  of  the  people  in  a  knowledge  of  the  laws, 
and  in  increasing  their  capacity  for  self-government.  It  is  in  its  }x>- 
litical,  rather  than  in  its  judicial  aspects,  that  modern  thinkers  agree 
in  upholding  the  trial  by  jury.  Much  of  the  freedom  and  greatness 
of  ancient  Home  may  be  traced  to  the  use  of  judices — annually  chosen 
jurymen — a  list  of  whom  was  hung  up  in  the  forum,  from  which 
each  litigant  alternately  chose  a  number  to  decide  the  questions  of 
fact  involved  in  the  suit.  It  may  be  safely  said  that  nothing  can 
supply  the  practical  education  of  the  masses  afforded  by  bringing 
them  in  direct  contact  with  the  ablest  minds  in  their  midst,  enabling 
them  to  absorb  legal  and  constitutional  information,  as  it  were, 
through  every  pore,  and  throwing  upon  them  the  responsibility  of  de- 
ciding upon  the  lives,  fortunes,  and  characters  of  their  neighbors, 
in  the  incessant  and  ever-varying  conflicts  of  public  and  private  liti- 
gation. 
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Under  the  English  system,  the  jury  finds  the  facts^  and  the  court 
pronounces  the  law.     Under  the  French  system,  the  court  determines 
both  the  law  and  the  facts  in  civil  cases.     Under  the  one,  the  Judge 
yields  (in  theory)  submissive  obedience,  as  a  general  rule,  to  previous 
decisions;  under  the  other,  the  Judge  is  at  liberty  to  ignore  the  past, 
and  to  consider  each  case  as  a  law  unto  itself.     In  theory,  the  gulf  be- 
tween the  two  systems  seems  broad  and  impassable:     In  practice,  how- 
ever, as  we  have  already  suggested,  the  diflferences  are  less  palpable. 
The  number  of  Judges  called  upon  to  decide  a  case  in  France,  sup- 
plies, as  we  have  seen,  the  place  of  a  jury,  who  make  up  in  superior 
intelligence  any  deficiency  in  the  sum  of  heads.     Again,  the  very  di- 
vergence of  individual  views  where  there  are  so  many  Judges,  leads, 
necessarily,  to  some  common  arbiter  to  reconcile  them,  and  that  ar- 
biter is  the  authority  of  distinguished  predecessors;  in  other  words, 
precedent.    The  court,  ex  necessitate,  comes  at  last  to  that  which,  cr 
mero  motu,  the  English  Judge  does  at  first.     The  importance,  there- 
fore, of  compilations  of  former  decisions  is  recognized  in   France, 
though  with  this  marked  distinction  from  their  English   neighbors 
that  the  compilation  is  rather  of  principles,  than  of  particular  facts 
on  which  rulings  are  made.     This  distinction  is  well  illustrated  by 
the  difi^erence  between  the  plan  of  making  the  syllabus  of  reported 
cases  which  is  advocated  by  the  American  Law  Review  of  Boston, 
and  the  plan  adopted  by  Mr.  Brightley,  in  his  Federal  Digest.    The 
former  plan  requires  a  brief  statement  of  facts  and  the  ruling  upon 
those  facts;  the  latter  endeavors  to  ascertain  the  principle  of  law 
which  has  been  applied  in  the  decision  of  the  case.     I  may  repeat 
what  I  have  already  intimated,  that  however  divergent  judicial  sys- 
tems may  appear  to  be,  and  however  varied  their  forms  of  adminis- 
tration, the  substantial  elements  which  lie  at  the  base  of  the  whole, 
and  the  practical  workings  for  a  common  object,  are  wonderfully 
similar  in  like  stages  of  civilization.     The  unity  of  the  human  race 
crops  out  in  the  very  diversity  of  its  productions. 

The  more  rigid  application  of  general  principles  deduced  from  pre- 
cedents, to  the  varying  facts  of  new  cases,  may  be  illustrated  by  one  or 
two  examples.  Under  the  ancient  canon  law  an  illegitimate  child 
was  said  to  be  niUlitis  JUius,  from  the  difficulty  of  settling  the  pate^ 
nity.  But  the  sense  of  the  term  was  extended  by  the  decisions  of  the 
English  courts,  so  as  to  deprive  an  illegitimate  of  any  rights  even  of 
inheritance  from  the  mother.  Such  a  child  was,  under  the 
decision  of  the  courts,  not  only  nobody^s  child,  but  no  child  at 
all.     And  even  a  devise  to  a  child  or  children  by  the  mother  would 
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not  embrace  an  illegitimate,  so  long  as  there  was  a  legitimate  child  to 
answer  the  description.  Upon  the  strength  of  these  precedents,  the 
Supreme  Court  of  Tennessee,  in  Ferguson  vs.  Mason,  2  Sneed  618, 
carried  the  principle  a  step  farther.  The  testator  in  that  case  had  a 
son  named  Iguatius  and  a  daughter  named  Ellenore.  The  son  and 
the  daughter  had  each  a  child  named  Harriet,  the  child  of  the 
daughter  being  illegitimate.  In  this  state  of  facts  the  testator  made 
his  will,  giving  property  to  his  daughter,  Ellenore,  during  life,  "and 
at  her  decease  to  fall  and  become  the  property  of  my  grand-daughter, 
Harriet."  The  court  admits  that  "testimony  was  adduced  which 
tends  to  establish,  beyond  all  controversy,  that  Harriet,  the  natural 
child  of  Ellenore,  was  the  person  intended  by  the  testator  as  the  ob- 
ject of  his  bounty."  Yet  the  court  held  that  the  property  devised 
went  to  the  child  of  the  son.  The  court  wilfully  violated  the  testa- 
tor's intention  in  order  to  conform  its  decisions  to  the  line  of  common 
law  precedents.  It  may  be  safely  said  that  no  French  court  would 
have  ever  made  such  a  decision. 

A  case  tried  while  I  was  in  London,  before  the  Lord  Chief  Justice 
of  the  Court  of  Queen's  Bench  and  a  jury  of  Middlesex,  and  since 
reported  in  3  F.  &  F.,  614,  will  further  illustrate  the  subject.  The 
suit  was  for  libel,  brought  by  one  R.  J.  Morrison,  against  Admiral 
Sir  James  Belcher,  under  the  following  circumstances:  Everybody  in 
England  has  heard  of  Zadkiel  and  his  popular  almanac,  issued  yearly 
for  the  benefit  of  the  credulous,  in  which,  in  addition  to  the  ordinary 
calculations,  are  inserted  predictions  of  future  events  in  the  usual 
sihyliine  phraseology,  purporting  to  be  based  upon  the  principles  of 
judicial  astrology.  The  author  also  offers  to  draw  horoscopes,  and 
tell  fortunes  through  the  instrumentality  of  the  same  somewhat  obso- 
lete science.  He  has  published  books  on  the  subject,  and,  it  is  said, 
made  distinguished  converts.  Early  in  the  year  1863,  when  the  pre- 
dictions of  the  New  ^ImemeLC  for  that  year  were  being  noticed  by  the 
press,  either  in  the  way  of  ridicule  or  puff,  some  one  inquired, 
through  the  columns  of  the  Daily  Telegraph,  "Who  is  Zadkiel?"  To 
this  inquiry,  an  anonymous  correspondent  replied  by  a  letter,  pub- 
lished in  the  same  paper,  that  the  plaintiff,  Morrison,  was  Zadkiel, 
giving  some  account  of  his  antecedents,  and  characterizing  him  as  a 
person  who  made  a  living  on  the  credulity  of  the  multitude;  that  he 
was  the  same  man  who,  some  years  before,  had  professed  to  own  a 
mysterious  crystal,  bought,  it  was  said,  at  the  sale  of  the  effects  of 
Lady  Blessingtim,  in  which  strange  visions  could  be  seen,  and  who 
had,  by  the  exhibition  of  this  pretended  talisman,  succeeded  in  duping 
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many  people  out  of  their  money.  The  action  was  brought  for  a  libd 
in  the  statement  in  reference  to  the  crystal,  the  defendant  having  ad- 
mitted that  he  wrote  the  letter.  Issues  were  joined  on  the  pleas  of 
justification  and  not  guilty.  The  plaintiff  was  first  introduced  as  a 
witness^  and  stated  that  he  had  been  a  Lieutenant  in  the  British 
Navy  from  1815  to  1827,  and  had,  since  then,  been  employed  by  gov- 
ernment on  the  coast  survey.  He  admitted  that  he  had  devoted  his 
leisure  to  the  study  of  judicial  astrology,  in  which  he  was  a  firm  be- 
liever; that  he  had  published  several  books  on  that  subject,  such,  for 
instance,  as  the  Grammar  of  Astrology,  Lilly's  Astrology,  and  the 
Horoscope;  and  that  he  was  the  author  of  Zadkiel's  Almanac,  and 
Zadkiel's  Voice  of  the  Stars.  He  acknowledged  that  he  undertook 
to  make  out  nativities,  and  to  give  advice  upon  future  acts  and  trans- 
actions, in  doing  which  he  always  made  long  and  laborious  calcola- 
tions,  and  charged  for  the  labor  when  the  parties  were  able  to  pay. 
He  admitted  that  the  money  received  in  this  way,  and  that  arising 
from  the  sale  of  his  books,  constituted  a  part  of  his  income.  He 
said  he  did  not  undertake  to  prophecy,  but  only  to  predict  the  future. 
In  reference  to  the  crystal,  he  said  that  he  had  purchased  it  at  Lady 
Blessington's  sale;  that  his  son,  a  lad  of  thirteen  years  of  age,  was 
the  first  person  who  professed  to  see  objects  in  it,  the  visions  seen  by 
him  relating  to  Sir  John  Franklin  and  the  Arctic  Seas;  that  after- 
wards many  other  persons  professed  to  see  visions  therein;  that  the 
crystal  had  been  exhibited  several  years  previous  to  a  large  number 
of  persons,  many  of  them  being  of  the  nobility  and  clergy,  among 
the  latter  being  a  Bishop  and  Archbishop;  that  it  had  been  exhibited 
in  the  presence  of  the  defendant  perhaps  twice,  who  did  not,  at  the 
time,  make  any  complaint  of  imposture.  The  witness  expressly  de- 
nied that  he  had  ever  taken  money  for  exhibiting  the  crystal.  He, 
himself,  he  said,  had  never  seen,  nor  had  he  ever  pretended  that  be 
could  see  anything  in  the  glass.  Others  had  seen  visions  in  it,  or 
said  they  had,  and  he  fully  believed  them,  not  having  any  reason  to 
doubt  their  word.  The  visions  were  of  various  kinds,  sometimes  of 
distant  places  unknown  to  the  sight-seer,  sometimes  of  deceased  per- 
sons. The  crystal  could  not  always  be  used  for  the  purpose  of  sight- 
seeing, on  account  of  the  difficulty  of  finding  mediums  or  sight-seers. 
He  admitted  that  he  had  advertised  in  his  almanac  for  this  year  that 
he  now  had  the  services  of  two  good  mediums.  One  of  these,  a  boy, 
had  made  sketches  of  some  things  he  had  seen.  A  few  of  these 
sketches  were  here  produced  and  shown  to  the  court  and  jury.  One 
of  these,  which  the  defendant's  counsel  said  looked  like  a  Knight 
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Templar,  the  witness  said  was  the  genius  of  the  crystal.  Another, 
he  added,  was  Titania;  another,  which  was  in  full  dress  modern  style, 
was  Eve;  another,  Queen  Mab,  in  a  chariot;  and  still  another,  St. 
Luke.  To  the  question  how  it  was  ascertained  that  the  visions  in- 
tended to  represent  such  and  such  persons,  he  said  that  the  figures 
described  themselves,  "What?"  exclaimed  the  counsel,  "do  the  visions 
speak  so  as  to  be  heard?"  "No,"  replied  the  witness,  "but  they  have 
legends  coming  out  of  their  mouths  in  which  the  explanations  are 
made."  "And  in  what  language,  pray,"  asked  the  learned  counsel, 
^'do  these  legends  purport  to  be  written?"  "Sometimes  in  English, 
sometimes  in  Latin,  and  again  in  Persian,  or  Turkish,  or  Hebrew." 
*'And  who  interprets  the  Turkish,  the  Persian,  and  the  Hebrew,  to 
say  nothing  about  the  Latin?"  "Nobody;  in  those  cases  they  are  not 
interpreted  at  all."  "And  pray,  in  what  language  did  Eve  speak?" 
"In  English."  "And  Titania?"  "English."  "And  St.  Luke?" 
"English,  also."  "Well,"  remarked  the  learned  counsel,  "it  was  nat- 
ural enough  for  Titania  to  speak  Engh'sh,  for  we  have  the  authority 

of  Shakespeare  for  her  accomplishments  in  that  line,  but  that  St. 
Luke  should  prefer  it  to  Greek,  and  that  Eve  should  have  become  fa- 
miliar with  it,  evidenced  an  extension  of  the  English  speech  in 
realms  hitherto  undreamed  of." 

In  the  meantime,  the  famous  crystal  itself  was  produced,  and 
looked  into  by  the  Court,  bar  and  jury,  but  without  any  of  them 
developing  into  a  sight  seeing  medium.  It  was  a  rock  crystal  three 
or  four  inches  in  diameter,  with  several  flaws,  handled  by  means  of 
a  ribbon,  and  carefully  kept  in  a  cushioned  box.  Several  witnesses, 
male  and  female,  were  now  introduced  by  the  plaintiff.  Some  of 
them,  of  high  rank,  and  two  or  three  of  them  church  dignitaries, 
whose  testimony  was  to  the  effect  that  the  plaintiff  had  freely  shown 
the  crystal  about  the  time  mentioned,  bringing  it  to  private  houses 
when  requested,  and  generally  having  with  him  a  boy  who  professed 
to  see  the  visions;  that  the  plaintiff  never  claimed  that  he  could  see 
anything  himself,  and  never  took  money  for  the  exhibition.  One 
of  these  witnesses,  a  clergyman,  said  that  the  medium,  on  one  occa- 
sioD,  pretended  to  see  his,  the  witness's  son  and  wife,  who  were  then 
in  the  West  Indies,  sitting  in  front  of  a  house,  but  the  description 
was  so  vague  that  it  was  impossible  to  test  its  accuracy.  Another  wit- 
ness said,  that  he  was  at  the  house  of  Sir  Edward  Bulwer 
Lytton  when  the  crystal  was  exhibited,  and  that  a  servant  girl  of 
Sir  Edward's  looked  into  the  crystal,  and  described,  in  explaining 
what  she  saw,  Knebworth,  her  master's  country  place,  which  she 
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had  never  seen.  But  Sir  Edward,  who  was  subsequently  mtroduced 
as  a  witness,  stated  in  this  connection,  that,  although  the  girl  had 
probably  never  seen  his  country  place,  he  could  not  say  that  she  might 
not  have  seen  an  engraving  of  it,  and,  moreover,  that  her  description 
was  so  vague  as  to  make  no  impression  on  him,  which  it  otherwise  cer- 
tainly would  have  done,  as  he  was  then  engaged  in  endeavoring  to 
ascertain  the  natural  causes  by  which  strange  and  wondrous  effects 
roight  be  produced. 

It  may  be  well  to  note,  by  way  of  parenthesis,  that  the  mysterious 
crystal  in  What  Will  He  Do  With  It,  and  the  whole  of  A  Strange 
Story,  are  probably  traceable  to  the  distinguished  Baronet^s  investi- 
gations here  alluded  to,  but  it  must  be  admitted  that,  judging  from 
them,  he  seems  to  have  failed  in  the  object  had  in  view,  the  discov- 
ery of  natural  causes  for  mysterious  phenomena.  We  are  treated  to 
the  phenomena,  or  supposed  phenomena,  without  being  fuml-ihed 
with  any  satisfactory  explanation  thereof. 

To  return.  An  old  lady,  who  was  introduced  as  a  witness,  testified 
that  the  first  time  she  ever  saw  the  plaintiff,  he  came  to  her  house 
with  his  crystal,  at  the  request  of  some  of  her  friends,  to  see  whether 
it  might  not  have  a  beneficial  effect  on  her  daughter  who  was  then  ill; 
that  she  had  not  been  advised  of  his  coming,  and  that,  when  he  had 
explained  his  mission,  she  asked  if  she  might  look  into  the  crystal, 
to  which  he  readily  assented;  that  she  did  look  into  it,  and  saw  her 
mother  who  had  been  dead  fifty  years,  and  a  little  girl,  which  made 
her  feel,  she  said,  very  solemn;  that  she  then  saw  a  figure  in  armor, 
with  a  brass  helmet  on,  which  the  plaintiff  said  was  the  spirit  of  the 
crystal,  and  then  she  saw  a  young  woman,  dressed  in  pink,  come  in 
and  lean  on  the  shoulder  of  the  other  figure,  and  then  they  both 
faded  away.  She  added,  that  she  had  c»fl(!n  seen  visions  in  the  crys- 
tal, and  her  daughter  had  also.  To  the  request  of  the  defendant's 
counsel  to  take  a  look  now,  and  tell  the  Court  and  jury  what  she 
saw,  the  witness  hastily  replied :  "Oh,  No !  it  is  too  solemn  a 
thing!''  The  daughter  being  next  introduced,  testified  that  she  had 
seen  in  the  crystal  Swiss  cottages,  bridal  parties,  and  other  like  girl- 
ish visions. 

It  is  needless  to  say  that  during  the  progress  of  the  trial,  the  quiet 
of  the  Court  was  often  interrupted  by  irreverent  laughter.  No  tes- 
timony was  introduced  by  the  defendant,  but  his  counsel  made  the 
most  of  the  ludicrous  aspect  of  the  case.  Among  other  things^  in 
addressing  the  jury,  he  spoke  in  derision  of  the  plaintiff's  pretentions 
to  Astrology,  and  of  his  undertaking  to  read  the  stars,  now  seeing 
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Jupiter  in  opposition  to  Saturn,  Venus  in  conjunction  with  Mars, 
the  Moon  in  the  Seventh  house, — "And  now,  interrupted  his  Honor 
from  the  Bench,  he  donbless  thinks  himself  in  Scorpio;"  a  judicial 
witticism  which  was  greeted  with  a  fresh  burst  of  merriment. 

After  the  counsel  had  concluded  their  arguments,  the  learned 
Chief  Justice,  to  the  surprise  of  the  bar,  summed  up  iil  favor  of  the 
plaintiff.  He  said  in  substance,  that  whatever  might  be  the  impos- 
ture of  the  plaintiff  in  the  matter  of  his  almanac,  or  in  his 
predictions  baseil  on  judicial  astrology,  whether  he  really  believed  in 
the  science  which  he  professed,  or  only  resorted  to  it  to  enable  him 
to  sell  for  six  pence  a  pamphlet  worth  only  one  penny,  was  of  no 
consequence  in  this  suit,  the  gist  of  which  was  the  untruthfulness  of 
the  charge  of  the  defendant,  that  the  plaintiff  had  exhibited  his  crys- 
tal for  money,  and  had,  by  thjs  means,  worked  upcm  the  credulity  of 
the  public  fur  the  purposes  of  gain.  The  Court  of  Exchequer,  he 
went  on  to  say,  had,  on  appeal,  in  the  recent  case  of  Campbell  vs. 
Spoteswood  (since  reported  in  3  B.  &  S.,  769,  and  in  the  Court  below, 
in  3  F.  &  F.,  421),  settled  the  principle  of  the  law  of  Jibel  which 
must  govern  this  action.  The  principle  there  laid  down  was,  that 
the  honest  belief  of  the  writer  in  the  truth  of  his  statements,  and 
hisgoml  intentions  in  making  them  public,  would  not  protect  him 
from  responsibility  for  libel,  if,  in  fact,  the  statements  were  not  true, 
and  were  of  a  libellous  character.  The  learned  Judge,  after  refer- 
ring at  length  to  Campbell's  case,  told  the  jury,  that  if  they  should 
he  of  opinion  that  the  plaintiff  ha  J  not  taken  money  for  the  exhibition 
of  his  crystal,  he  was  entitled  to  a  verdict,  although  the  defendant 
may  have  believe<l  otherwise  when  he  wrote,  and  may  have  been  ac- 
tuated in  writing  by  the  praiseworthy  object  of  protecting  the  public 
from  the  snpjwsed  charletanry  of  the  plaintiff,  but,  his  Honor  added, 
the  motives  of  the  defendant,  and  the  circumstances  of  the  case 
might  be  looked  to  in  the  assessment  of  damages.  The  credulity  of 
the  plaintiff  would  not  affect  his  right  to  redress.  It  was  not  for  the 
Court  or  jury  to  measure  the  extent  of  another's  faith,  or  to  decide 
Upon  the  strength  or  weakness  of  his  intellect.  It  was  enough  to 
know  that  the  plaintiff*  was  the  subject  of  a  libellous  charge  ei  rone- 
M8  in  point  of  fact. 

The  jary  found  for  the  plaintiff  and  gave  him  one  pound  damages, 
■IflNI  vltidi  finding  the  Court  refused  to  give  the  certificate  required 
']|lfBiy  «08t9  where  the  verdict  is  below  a  certain  sum.  The  plain- 
IVI-M  M^  therefore,   gain   much  in  a  pecuniary  point  of  view,  by 
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his  action^  but  he  attained  what;  to  him,  was  equally  important,  no- 
toriety. 

No  such  suit  would  have  been  possible  in  France,  the  very  nature 
of  the  plaintiflfs  business,  being  such  as  would,  upon  his  bringing  it 
prominently  before  the  public,  have  subjected  him  to  the  tender  mer- 
cies of  the  Procureur  Generale  and  the  penal  code.  No  person  is  al- 
lowed to  predict  the  future,  or  work  mirttcles  outside  of  the  church,  in 
the  dominions  of  his  most  Christian  Majesty,  the  Emperor.  It  may 
be  added,  that  a  similar  suit  in  America  would  almost  certainly  have 
been  laughed  out  of  Court. 

It  is  impossible  not  to  admire  the  inflexible  impartiality  of  the 
learned  Judge  in  carrying  out  the  precedent,  upon  which  his  charge 
was  based,  to  its  logical  sequence,  even  in  so  extreme  a  case,  and  the 
sense  of  duty  of  the  jury  in  following  his  ruling.  In  the  large  ma- 
jority of  civil  suits  between  individuals,  the  English  jury  perfectly 
understands  that  it  is  a  mere  form,  and  that  it  is  its  duty  to  find  in 
accordance  with  the  charge  of  the  Court.  Its  real  independence  and 
importance,  are  exhibited  in  criminal  trials,  and  especially  those  be- 
tween the  Government  and  individuals  for  political  offenses. 

It  is  rather  surprising  to  find  that  the  belief  in  judicial  astrology 
still  prevails  in  England.  Zadkiel's  Almanac  is  not  only  the  most 
popular  almanac  in  the  British  Isle,  but  the  Great  Seer  himself  has 
his  personal  converts  and  followers,  one  of  whom  has  within  the  last 
year  come  before  the  public  in  book  form.  It  is  also  asserted  by 
one  of  the  leading  journals  of  London,  the  Saturday  Review,  that 
the  science  (so-called)  of  Judicial  Astrology,  numbers  among  its  be- 
lievers at  least  one  distinguished  Barrister,  one  popular  author,  and 
one  high  dignitary  of  the  church.  And  we  know  how  many  emi- 
nent persons  of  both  sexes  spiritualism  has  drawn  within  its  ''magic 
circle!"  And  how  many  high  dignitaries  of  the  Church  of  Rome 
have  faith  in  the  yearly  miracles  which  shock  the  common  sense  of 
Europe  !  "Oh!  exclaimed  Voltaire  over  a  hundred  years  ago,  what 
a  stupid  world  this  is,  and  how  delightful  to  be  out  of  it!"  Verily, 
the  great  Frenchman,  if  he  could  again  visit  the  "glimpses  of  the 
moon,"  would  not  find  much  improvement  after  the  lapse  of  over  a 
century.  Matthieu  de  la  Drome  and  Zadkiel  have  replaced  Nos- 
tradamus and  Lochiel,  Andrew  Jackson  Davis  and  Home  fer 
transcend  Mesmer  and  Cagliostro,  and  Jo.  Smith  has  thrown 
Joanna  Southcote  completely  into  the  shade.  Besides,  the  "base 
abandonment"  of  Denmark  by  the  Western  powers  of  Europe  to  the 
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spoliation  of  Austria  and  Prussia  is  a  repetition^  on  a  smaller  scale, 
of  what  took  place  in  the  dismemberment  of  Poland,  and  the  devas- 
tations of  the  New  World  may  compare  with  the  sacking  of  the 
Paktinate  under  the  orders  of  Voltaire's  own  Grande  Monarque. 

The  world,  to  use  an  American  slang  phrase,  has  grown  no  better 
fast 

W.  F.  Cooper. 

NashTille,  Tenn. 

YOL.  n— NO.  II — 2. 
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It  18  a  remarkable  fact  that  for  nearly  forty  years  no  new  book  has 
t)een  published  upon  this  side  of  the  ocean  upon  the  subject  of  the 
•conflict  of  laws  until  now.  Upon  every  other  branch  of  the  law 
'books  have  multiplied^  and  are  multiplying^  until  it  seems  that  our 
profession  has  become  afflicted  with  a  mania  for  book  writing;  but 
(upon  this  ground  of  the  conflict  of  laws^  or  Private  International 
Law^  which  mean  the  same  thing,  no  one  has  been  found  bold  enough 
to  venture  until  now,  since  the  celebrated  treatise  of  Judge  Story  was 
given  to  the  world. 

It  was  to  be  expected,  therefore,  that  when  a  new  book  upon  this 
subject,  fresh  from  the  press  by  one  whose  name  had  become  so  familiar 
to  us  as  an  author,  on  an  entirely  difierent  branch  of  the  law,  was  an- 
inounced,  we  should  feel  a  strong  desire  to  know  what  new  light  could 
be  thrown  upon  it  after  it  had  been  so  profoundly,  so  learnedly  and  so 
elaborately  treated  by  so  distinguished  an  author  as  Judge  Story, 
whose  commentaries  upon  the  Conflict  of  Laws  had  held  this  field 
without  question  or  dispute  so  long,  that  we  bad  begun  to  consider 
it  as  the  suprema  lex  on  questions  of  this  nature  for  all  time  to  come, 
.at  least  in  this  country. 

We  think  it  foHunate  that  the  task  of  rejuvenating  this  subject 
has  been  undertaken  by  Mr.  Wharton,  not  only  because  of  his  ex- 
.perience  and  high  reputation  as  a  writer,  but  because  of  the  fiivor- 
able  opportunities,  which  he  tells  us  in  his  preface,  he  has  had  during 
a  temporary  residence  in  Germany,  of  studying  what  he  calls  "that 
complex  but  most  philosophic  system  of  jurisprudence  which  has 
grown  up  in  Germany  for  the  determination  of  private  domestic  re- 
lations/' He  has,  therefore,  had  the  advantage  of  drawing  fresh  from 
the  fountain  the  new  ideas  he  has  given  us  upon  the  subject  as  those 
of  thp  most  distinguished  jurists  of  the  civil  law  who  have  given 
their  thoughts  to  it  since  the  days  of  Judge  Story,  and  has  gathered 

*A  Treatise  on  the  Conflict  of  Laws,  or  Private  International  Law,  including  a  oom- 
parative  view  of  Anglo-American,  Boman,  German  and  French  jurisprudence.  B/ 
Fbancis  Wharton,  LL.D.,  author  of  a  Treatise  on  American  Criminal  Law,  Pre- 
cedents of  Lidictments,  State  Trials  of  the  United  States,  etc  Fhiladelplnaj  Kof  ^ 
Bro.,  1872. 
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his  knowledge  by  going  to  the  very  source  to  which  all  our  writers 
Dpon  international  law  are  principally  indebted  for  their  law  as  well 
as  their  reasons;  for  it  is  a  fact,  whether  from  a  distaste  for  a  subject 
so  full  of  complex  and  unsettled  questions^  or  from  the  practical 
turn  of  mind  which  the  study  of  the  common  law  and  the  everlast- 
ing hunt  after  precedents  gives  them^  that  both  the  English  and 
American  lawyers  have  shown  from  the  earliest  times^  a  seeming 
aversion  to  the  discussion  of  so  speculative  a  subject  as  the  conflict  of 
laws  must  necessarily  be,  based  as  it  is  upon  no  positive  law,  but  upon 
the  comity  of  nations.  It  is,  however,  to  be  remembered  also,  that 
with  them,  until  within  less  than  a  century,  there  has  not  been  the 
same  occasion  for  the  discussion  of  such  questions;  whereas,  amongst 
the  continental  jurists,  such  cases  of  conflict  have  been  constantly 
occurring  for  centuries  between  the  laws  of  their  numerous  contiguous 
States  and  communities;  from  the  discussions  growing  out  of  which  has 
been  bnilt  up  a  system  from  which  we  have  been  content  to  adopt 
nearly  or  quite  all  the  law  we  have  upon  the  subject. 

Chancellor  Kent  tells  us  in  his  Commentaries,  that  this  question  of 
the  effect  which  was  to  be  given  to  a  foreign  law  when  coming  in 
conflict  with  the  domestic  law  had  not  attracted  the  attention  of  Eng- 
lish lawyers  before  the  time  of  Lords  Hard  wick  and  Mansfield;  and 
that  when  it  was  first  introduced  in  Westminster  Hall,  the  only  au- 
thority referred  to  was  the  tract  in  Huber  entitled  De  Conflidu  Legum^ 
which  formed  only  a  brief  chapter  in  his  Prdediones  Juris  Civilis 
written  in  the  previous  century;  nor  was  there,  until  Judge  Story 
wrote  his  celebrated  commentaries,  either  in  England  or  America, 
any  treatise  in  which  the  attempt  was  made  to  discuss  or  compile  the 
law  upon  the  subject  as  it  was  to  be  found  in  the  decided  cases,  or  in 
the  writings  of  the  civilians,  although  previous  to  that  time  it  had 
excited  considerable  attention  in  the  courts  of  both  countries.  Since 
that  time  a  still  greater  number  of  cases  involving  questions  of  in- 
ternational law,  so  far  as  it  affected  private  interests  or  relations, 
have  come  before  the  courts  of  both  countries,  some  of  which  have 
excited  a  great  deal  of  interest;  and  it  may  be  expected  that,  with 
the  rapid  increase  of  the  property  and  commerce  of  the  world, 
such  questions  will  greatly  multiply  in  the  future,  especially  in  the 
courts  of  this  country;  so  that  while  the  subject  is,  and  must  be  from 
its  vety  nature,  one  of  the  most  intricate  and  difficult  which  can  en- 
gage the  attention  of  the  jurist,  it  will  always  be,  at  the  same  time, 
one  of  the  most  interesting  and  important. 

The  most  casual  glance  at  the  book  to  which  we  have  referred  in 
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the  beginning  of  this  article,  will  show  that,  however  other  branclies 
of  the  law  have  withstood  innovation,  this,  at  least,  has  been  one  of 
progress,  and  that  neither  the  jurists  of  our  own  nor  of  the  civil  law 
have  been  content  in  dealing  with  it  to  stand  super  antiguas  ms. 
Nor  indeed  could  they  have  done  so  in  the  face  of  the  great  changes 
which  have  been  so  rapidly  taking  place  in  the  condition  and  circum- 
siances  of  the  civilized  world  which  have  necessarily  effected  such 
questions. 

The  book  before  us  opens  its  subject  by  telling  us  that  four 
causes  have  recently  operated  to  revolutionize  much  of  what  was 
once  accepted  doctrine  in  private  international  law.  These  are,  we 
are  told,  first,  the  surrender  by  all  civilized  nations  of  the  old  tenet 
of  perpetual  allegiance  by  the  general  adoption  of  naturalization 
treaties;  second,  the  abolition  of  slavery  in  the  United  States  and  of 
serfdom  in  Russia;  third,  the  enormous  comparative  increase  of 
personal  as  distinguished  from  real  property,  exacting  from  the 
Courts  the  abandonment  of  the  old  doctrine  that  personalty  is  gov- 
erned by  the  law  of  the  owners'  domicil,  and  placing  it  equally  with 
realty,  under  the  protection  and  restrictions  of  the  place  where  it 
is  situated  ;  fourth,  a  growing  inclination  on  the  part  of  England 
and  the  United  States  to  accept,  with  the  rest  of  Christendom,  the 
rule  that  in  cases  of  crime,  the  country  of  arrest  as  well  of  its  com- 
mission, shall  have  jurisdiction 

The  first  two  of  these  changes  are  known,  of  course,  as  a  part  of 
the  history  of  the  last  few  years,  and  their  legal  as  well  as  politii^l 
importance  in  an  international  point  of  view,  must  be  readily  seen. 
But  we  must  confess  *that  we  were  not  prepared  by  our  previous 
reading  for  the  third  proposition  in  the  broad  terms  in  which  it  is 
announced;  and  so  thoroughly  had  the  old  idea  that  a  trial  for  crime 
could  be  had  only  in  the  country  of  its  commission  been  impressed 
upon  our  mind  that  we  could  but  feel  some  astonishment  upon  reading 
the  fourth  of  our  author's  propositions  as  above  set  down. 

Each  of  these  important  changes  comes  in  for  itd  due  proportion 
of  interesting  comment  in  the  book  before  us,  to  which  we  must  re- 
fer those  who  desire  information  upon  these  and  other  matters  of  in- 
terest belonging  the  subject  of  which  it  treats*  The  book  abounds 
in  valuable  information,  and  we  must  do  its  author  the  justice  to  say 
that  in  our  judgment,  he  has  industriously  and  thoroughly  studied 
his  subject,  and  that  he  is  a  bold  and  decided  thinker^  and  not 
ifraid  to  combat  an  idea  because  it  hi^  become  venerable  by  age, 
vhen  he  believes  it  founded  in  error.    He  has  an  opinion  of  bis  own 
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upon  all  the  queetioDs  which  he  diacussea,  nnd  never  leaves  us  io 
doubt  what  that  opioion  is,  which,  as  we  think,  ia  no  small  cora- 
mendatioD  of  an  author.  He  is,  in  short,  what  a  lawyer  of  the  -old 
school,  wonld  call  an  innovator  upon  this  subject  of  private  interna- 
tional law,  and  it  remains  to  be  seen  whether  the  courts  of  this  coun- 
try will  adopt  many  of  hia  theories  upon  this  subject  which  he  tells 
us  are  those  of  the  civilians  of  the  present  generation. 

We  do  not  propose  to  review  Mr.  Wharton's  book.  We  can  only 
express  the  wish  that  some  one  will  undertake  the  task  with  more 
time  and  with  better  opportunities  for  it  than  we  have,  for  the  sub- 
ject is  certainly  one  of  great  interest,  and  opens  up  a  wide  field.  We 
jffopose  to  make  his  book  the  occasion  of  a  brief  essay,  to  show  what 
we  conceive  to  be  the  more  modern  views  upon  the  extra  territorial 
effect  of  the  law  of  the  domicil  upon  personal  property,  as  we  gather 
them  from  the  qises;  and  iu  doing  so  we  shall  have  necessarily  to  in- 
tjuire  how  far  they  sustain  tlie  bixxid  proposition  of  Mr.  Wharton, 
that  as  to  all  kinds  of  property  the  law  of  the  country  ret  nUe  now 

nmuQ  law,  property  was  divided  into 
iments,  and  goods  and  chattels.  The 
>al  and  personal  was  unknown.  In 
les  of  land  for  a  term  of  years  were 
distinguished  as  chattels  real;  while 
savor  of  lands  were  called  chattels 
Coke,  "for  the  most  part  they  belong 
for  that,  they  are  to  be  recovered  by 
kstone  tells  us  that  "chattels  personal 
iking,  things  movable,  which  may  be 
he  {>eraon  of  the  owner,  and  carried 
t  of  the  worid  to  another;"  and,  as  in- 
iwelry  and  garments.  Personal  prop- 
entirely  of  such  things  as  could  be  and 
h  the  person  of  the  owner,  or  could  be 
tone  also  tells  us  that  the  amount  of 
estora  was  so  trifling  that  they  enter- 
nptuous  opinion  of  it,"  and  that  "our 
ifore,  often  condescend  to  regulate  this 

nature  was  anciently  comprehended 
ittels.  It  was  otherwise  as  to  lauds  or 
icorporeal  hereditaments"  occupied  a 
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conspicuous  place  in  the  law  from  the  earliest  times.  But  although 
there  was  no  such  thing  as  an  incorporeal  right  in  a  chattel,  there 
were  rights  of  action  for  pecuniary  damages  for  the  infliction  of  a 
wrong,  or  the  breach  of  a  contract,  as  well  as  to  recover  money  due. 
Such  rights  were  called  choses  in  action,  whilst  movable  goods  were 
called  choses  in  possession.  Choses  in  action  attached  strictly  to  the 
person,  and  could  not  be  transferred. 

Such  was  personal  property  in  the  early  history  of  our  law.  It 
was  of  comparatively  small  importance,  and  its  laws  were  few  and 
simple;  whilst  real  property,  being  of  a  fixed  and  permanent  nature, 
was  regarded  as  of  immeasurably  more  value,  and  was  governed  by 
laws  of  its  own,  of  the  most  intricate  and  abstruse  nature.  Both 
species  of  property,  when  compared  with  that  of  our  own  time,  were 
of  small  pecuniary  value;  but  between  the  importance  attached  to 
personal  or  movable  property  and  the  value  of  real  property,  there 
was  a  difference  vastly  greater  than  that  which  now  exists,  both  be- 
cause of  the  comparative  insignificant  value  of  personalty,  and  be- 
cause of  the  feudal  tenure  by  which  lands  were  held,  out  of  which 
grew  some  of  the  most  important  consequences  to  both  the  land  and 
the  person. 

From  these  circumstances  arose  the  notion  which  became  a  fiction 
of  the  law,  that  property  merely  personal,  always  attended  the  per- 
son of  its  owner;  while  lands,  tenements  and  hereditaments,  being 
fixed  and  immovable,  and  of  infinitely  more  consideration,  were  held 
from  their  very  nature,  as  well  as  from  motives  of  political  policy,  to 
have  a  situs  of  their  own,  from  which  they  derived  their  laws  and 
incidents,  wholly  regardless  of  the  domicil  of  the  owner;  whereas, 
personal  property  having  no  such  fixed  and  perpetual  situs,  it  was 
natural,  and  in  a  great  measure  unavoidable,  that  it  should  be  consid- 
ered as  having  a  locality  dependent  upon  the  pleasure  of  the  owner 
to  be  indicated  by  his  domicil,  a  quo  legem  situmq^e  aceiperii. 

This  law  of  personal  property  was  strongly  expressed  by  the  old 
maxims  mobUia  inherent  in  ossibus  domim,  mobilia  seguntur  personam, 
inobUia  non  habeai  seqaelam — expressions  which,  even  at  this  day, 
are  frequently  used  to  express  this  rule  of  law  as  to  personal  property, 
notwithstanding  the  great  increase  in  its  amount,  its  character  and 
its  relative  value;  and  to  illustrate  what  is  yet  one  of  the  most  im- 
portant features  of  difference  between  that  species  of  property  and 
real  estate. 

Growing  out  of  the  same  reasons,  it  was  also  the  prevailing  opin* 
ion  among  the  civilians  that,  while  immovables  were  exclusively  gov- 
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eraed  by  the  law  of  their  locality',  movables  were  coDtroUed  accord- 
ing to  (he  same  maxims,  by  the  law  of  the  domioil  uf  the  owner,  and 
not  by  that  of  its  situa  as  to  alieDatioo  inter  vivos,  its  disposition  after 
death,  aod  as  to  all  other  questions  which  might  arise  in  refereDce  to 
it  wbenerer  there  was  a  cooflict  betweeo  the  laws  of  the  two.  The 
same  naanimity,  however,  did  not  prevail  among  them  upon  this  sub- 
ject, aa  is  to  he  found  among  the  juriata  of  England  and  of  our  cuun- 
try;  for  we  learn  from  Judge  Story  and  from  other  sources,  that  from 
the  earliest  period  there  were  those  among  them  who  inveighed 
against  both  the  policy  and  justice  of  the  rule,  and  now  we  have  the 
iDformation  from  Mr.  Wharton  that  it  haa  been  universally  aban- 
doaed  upon  the  continent  of  Europe,  except  aa  to  two  classes  of  cases 
to  be  bereafler  mentioned,  and  is  condemned  by  Savigny  and  all  the 
more  modern  writers  upon  the  civil  law,  as  unfii  for  this  advanced 
age,  both  on  grounda  of  policy  and  ooDvenience. 

With  us,  however,  the  rule  is  laid  down  without  qualificaiion  by 

our  moat  eminent  text-writers,  and  we  are  indeed  told  that  it  has  so 

highly  commended  itself  to  the  common  a^ose  of  general  utility  and 

coDvenience  of  all  civilized  nations  as  to  have  become  a  part  of  the 

JM  gentium:    Con.  Lawa,  §  379.      And  in  Sill  vb.  Worswick,  1   H. 

Black.,  690,  Lord  Loughborough  lays  down  the  rule  in  this  strong 

Uoguage:  "It  is  a  clear  proposition  not  only  of  the  law  of  England, 

bat  of  every  country  in  the  world,  where  law  has  the  semblance  of 

sdenoe,  that  personal  property  has  no  locality." 

In  Black  vs.  Zacharie,  3  How.,  514,  it  is  aaid  by  Judge  Story  to  be 

II  __i..   1  «.       1     .  .        c  ■   .  ruatipiia]  JQrjgprudence  that  pertonal 

it  the  law  of  the  owner's  domicil  is 

transfer  or  alienation  thereof,  unless 

mary  law  of  the  country  where  it  is 

this  case,  the  rule  was  applied  to  de- 

of  bank  stock,  with  notice  of  a  pre- 

r  at  his  domicil,  in  anothfr  State,  al- 

l>een  entered  or  registered  in  the 

r  its  charter. 

a  language  equally  emphatic  and  un- 
in  which  it  has  been  applied,  and  so 
>ur  text  books;  and  yet  it  would  not 
that  there  ia  no  principle  in  the  law 
lundation,  or  which,  in  this  age,  has 
to  support  it,  except  in  one  or  two 
presently  refer.     Nor  is  this  opin- 
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iou  unsupported  bv  the  current  of  the  more  recent  cases^  as  we  w31 
hereafter  see.  It  would  indeed  be  remarkable  should  our  courts  bold 
on  to  and  apply,  in  the  changed  condition  of  the  wealth  and  prop- 
erty of  the  present  day,  a  fiction  which^  however  suitable  and  usefol 
perhaps  in  primitive  times,  would  now,  in  many  cases,  work  the 
grossest  injustice  and  impair  the  supremacy  which  every  government 
should  maintain  over  everything  within  its  territory,  both  on  the 
ground  of  public  expediency  and  the  private  interests  of  its  citizens. 
Accordingly,  we  find  in  this,  as  in  a  great  number  of  other  cases,  the 
courts  have  been  compelled,  in  order  to  keep  pace  with  the  changes 
in  all  else  around  them,  to  abandon,  at  least  partially,  the  old  tenets 
in  reference  to  the  operation  of  foreign  laws  within  the  domestic  ju- 
risdiction, both  as  to  persons  and  property;  and  hence  we  find  that 
the  old  theory  that  such  laws  could  aflect  the  datus  or  condition  of 
the  person,  has  been  long  since  entirely  abandoned. 

The  same  condition  of  society  out  of  which  originated  the  old  max- 
ims to  which  we  have  referred,  also  recognized  a  system  of  personal, 
as  distinguished  from  territorial  laws.  Tbe  members  of  every  com- 
munity were  divided  into  grades  or  castes,  affecting  them  both  socially 
and  politically,  and  in  the  same  community  rights  and  privileges  were 
accorded  to  one  class  which  were  denied  to  another.  When  this  con- 
dition, whether  of  lord  or  peasant,  master  or  servant,  freeman  or 
slave,  was  once  fixed  by  the  law  of  his  domicil,  it  followed  the  person 
wherever  he  went.  If  a  slave,  a  serf  or  a  villain  at  the  place  of  his 
domicil,  he  was  one  everywhere,  or  if  a  lord  there,  he  was  still  a  lord, 
and  enjoyed  ^all  the  immunities  of  the  title  in  any  land  to  which  he 
might  travel.  This  impress  of  caste  or  personal  status  we  know  has 
long  since  ceased  to  follow  with  the  person  into  other  countries  where 
no  such  distinctions  are  recognized.  The  notion  has  quietly  vanished 
before  the  advance  of  civilization.  While  the  air  of  England  be- 
came too  pure,  as  was  said  in  the  Somerset  case,  to  permit  slavery, 
that  of  America  became  too  republican  to  tolerate  the  claims  of  no- 
bility. Such  diversities  made  the  abandonment  of  the  idea  that  a 
man's  condition  in  life  followed  him  everywhere,  a  necessity.  The 
courts  of  no  government  would  now  think  for  an  instant  of  extend- 
ing its  comity  so  far  as  to  administer  one  law  to  the  slave  and  another 
to  the  lord,  because  the  one  was  a  lord  and  the  other  a  slave  at  home. 
The  whole  theory  has  crumbled  away  before  the  advanced  views  in 
government  and  law,  and  although  we  have  come  now  to  regard  the 
very  idea  as  absurd,  it  may  have  been  a  wise  thing  for  past  ages. 

We  do  not  claim  that  there  is  the  same  reason  for  the  abandon* 
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ment  of  the  old  mobUia  inherent  in  ossibua  doctrine.  There  may  yet 
be  cases  in  which  it  may  be  resorted  to  as  a  fiction.  We  can  imagine 
but  few  such  cases;  though  we  remember  the  maxim  in  fictione  legia 
temper  subsigtit  eqniiaa,  and  can  not  say  but  that  this  fiction  may 
sometimes  be  found  useful.  We  see  it  so  stated  in  some  of  the  cases 
but  they  do  not  explain  or  illustrate  how  this  may  be.  All  we 
should  say  would  be,  that  being  a  pure  fiction  in  a  thousand  cases 
out  of  a  thousand  and  one,  it  should  be  resorted  to  only  in  excep- 
tional cases  and  not  as  a  rule  of  general  application  in  the  present 
changed  condition  of  property. 

We  proposed,  however,  not  to  reason  ourselves  upon  this  topic,  but 
to  refer  to  the  more  recent  cases  involving  the  question,  and  to  show 
from  them  how  the  rule  had  been  receded  from  or  modified  in  re- 
cent times.  But  before  doing  so  we  will  briefly  refer  to  the  two 
classes  of  cases  to  which  we  have  already  alluded,  and  to  which  the 
rule  that,  as  to  personalty,  the  law  of  the  domicil  of  the  owner 
governs  to  the  exclusion  of  that  of  the  country  of  its  locality,  is  yet 
universally  held  to  apply.  These  are  cases  as  to  the  rights  to  such 
property,  which  spring  from  mabriage  and  succession. 

As  to  the  latter,  there  can  now  be  no  question,  in  countries  where 
the  common  law  prevails,  although  it  was  formerly  a  matter  of  much 
contest;  and  it  may  be  laid  down  as  a  rule  of  universal  recognition 
that  the  law  of  the  domicil  must  control  the  distribution  of  the  per- 
sonal effects  of  the  intestate  wherever  those  effects  may  be  located. 
This  law  of  personalty  has  been  so  long  accepted  everywhere  that  it 
may  now  be  considered  as  a  part  of  the  jus  gentium.  It  has  pre- 
vailed on  the  Continent  of  Europe  for  several  hundred  years,  and  in 
England  for  a  hundred  years  or  more.  The  earliest  case  on  the  sub- 
ject is  that  of  Pipon  vs.  Pipon,  in  Ambler's  Reports,  decided  by 
Lord  Hardwick,  in  1743,  which  has  been  followed  by  an  unbroken 
series  of  decisions  by  th«  highest  courts  of  Great  Britain  to  this  day; 
and  in  this  country  the  cases  are  equally  uniform  from  the  earliest 
judicial  decisions  down  to  the  present  time.  3  Dallas,  377;  14 
How.,  424;  2  McCord  Ch.  R.,  260;  Story's  Con.  Laws,  §480  et  aeq. 

Among  the  jurists  of  the  civil  law  there  has  not  been  the  same 
nnanimity  upon  the  subject  as  we  find  in  England  and  America 
since  the  decision  of  Lord  Hardwick.  There  seems  always  to  have 
been  amongst  them  a  strong  array  in  both  ability  and  number  against 
the  application  of  the  domiciliary  law  in  such,  cases,  as  will  be  seen 
in  the  chapter  of  Judge  Story  on  this  subject,  in  his  commentaries; 
but  we  are  now  told  by  Mr.  Wharton,  that  the  English  and  Ameri- 
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can  view  of  the  question  has,  in  late  years,  gained  ground  with  them, 
and  may  now  be  considered  as  their  settled  law. 

This  rule  of  law  may  lead  to  some  very  curious  results^  as  we  can 
very  readily  see.  Cases  have  indeed  occurred,  showing  the  anomalies 
to  which  it  may  lead.  Such  was  the  case  of  Balfour  vs.  Soott,  6 
Brown's  Par.  K.,  731,  in  which  it  was  h«ld  that  because  a  persoa 
died  domiciled  in  England  his  personal  estate  in  Scotland  belonged 
unconditionally  to  his  English  next  of  kin,  though  the  Scotch  law 
provided  otherwise.  So  a  will  of  personal  plroperty,  if  good  by  the 
law  of  the  domicil,  is  good  everywhere,  even  though  it  could  not  be 
sustained  by  the  law  of  the  country  where  the  property  is  situated. 
So  a  man  may  make  his  will  in  one  State  in  conformity  to  its  laws 
and  may,  by  removal  into  another,  as  effectually  revoke  it  as  to  his 
personal  property,  as  though  he  had  burnt  it,  though  not  so  intend- 
ing; and  without  another  will  executed  according  to  the  law  of  his 
new  domicil  might  die  intestate  as  to  all  such  property  everywhere. 
So  it  has  been  held  that  a  bequest  by  an  English  testator  to  the  child 
of  A.  in  France  could  not  be  claimed  by  the  child  if  illegitimate  by 
the  law  of  England,  because  by  that  law  he  would  be  nulUus  fUuB 
though  legitimate  by  the  French  law.  The  next  of  kin,  if  l^iti- 
mate  by  the  law  of  the  domicil,  will  succeed  to  personalty  though 
illegitimate  by  the  law  of  its  situs;  although  the  converse  of  this 
would  be  the  law  as  to  realty.  So  that  as  to  the  latter,  the  will, 
though  good  as  to  the  land  within  the  country  of  domicil,  might  be 
void  as  to  that  without,  and  the  legitimate  heir  by  the  law  of  domicil 
may  be  bastard  and  incapable  of  inheriting  by  the  law  of  the  siku; 
and  a  person  may  be  heir,  and  take  by  descent  or  not,  according  as 
the  land  may  be  in  this  or  that  country;  so  that  the  two  species  of 
property,  though  in  exactly  the  same  place,  may  be  controlled  as  to 
descent  and  distribution  by  the  laws  of  different  countries,  aud  the 
son  may  be  legitimate  as  to  the  barn,  and  bastard  as  to  the  grain 
within  it,  or  vice  versa. 

The  theory  is  that  all  personalty  must  come  at  last  for  distributicHi 
to  the  forum  of  the  principal  administration  upon  the  intestate's 
estate,  which  is  always  the  place  of  his  last  domicil.  Other  govern- 
ments may  insist,  for  the  protection  of  its  own  citisens,  that  the 
property  within  its  jurisdiction  shall  be  there  administered  through 
resident  ancillary  or  auxilliary  administration  so  far  as  may  be 
necessary  to  sell,  and  appropriate  it  to  pay  debts  which  may  have 
been  contracted  there  by  the  decedent,  or  which  his  estate  may  owe 
there.    But  further  than  this  it  can  have  no  interest  in  the  personal 
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assets;  and  when  this  is  accomplished,  whatever  surplus  remains  in 
the  hands  of  the  ancillary  administrator  belongs  of  right  to  the 
administrator  of  the  domicil,  to  be  there  paid  out  to  creditors  or  dis- 
tributed among  the  next  of  kin. 

Besides  the  incongruities  above  alluded  to  as  sometimes  resulting 
from  this  rule  of  distribution  according  to  the  law  of  the  last  domi- 
cil,  other  very  embarrassing  questions  have  arisen  from  the  theory; 
as  where  for  instance,  the  estate  of  the  intestate  is  insolvent  but  has 
abundant  assets  within  the  jurisdiction  of  the  ancillary  administra- 
tion to  pay  all  its  creditors  there  and  where  priority  is  given  in  the 
country  of  the  ancillary  administration  to  certain  classes  of  debts 
which  have  no  such  priority  by  the  law  of  the  last  domicil.  In 
such  cases  shall  the  debts  of  the  domestic  creditors  be  paid  in  full, 
and  shall  the  assets  be  paid  out  according  to  the  priority  given  by 
the  law  of  ancillary  jurisdiction  where  the  assets  are,  or  pro  rata  ac- 
cording to  the  law  of  the  domicil  ?  Judge  Story  answers  this  last 
question  by  saying  that  it  is  well  settled,  at  least  in  England  and  the 
United  States,  that  the  order  of  paying  the  debts  must  be  according 
to  the  law  of  the  particular  country  where  they  are  administered  and 
not  according  to  the  law  of  the  last  domicil.  The  first  question, 
however,  he  leaves  undetermined.  But  it  would  seem  that  if  the 
lex  rei  ^itce  is  to  govern  as  to  priority  among  different  creditors,  and  as 
to  the  mode  or  order  of  payment,  it  would  be  consistent  in  the  courts  of 
the  ancillary  jurisdiction  to  treat  the  administration  there  as  entirely 
independent  of  the  domicil,  at  least  for  the  purpose  of  paying  its 
domestic  creditors.  Ie  analogy  too,  to  the  effect  given  to  foreign 
bankruptcies,  which  will  hereafter  be  referred  to,  we  think  there 
could  be  no  question  but  that  in  the  case  of  insolvency  of  the  estate 
the  debts  within  the  country  of  the  ancillary  administration  should 
be  paid  in  fiiU  when  there  are  abundant  assets  there.  And  in  the 
language  of  a  recent  case  which,  we  think,  settles  this  question, 
''personal  property  as  against  creditors,  has  locality,  and  the  lex  rei 
9iics  prevails  over  the  law  of  the  domicil  with  regard  to  the  rule  of 
preferences  in  case  of  insolvent's  estates.^'  Besides,  the  delay  and 
inconveniences  resulting  from  any  other  course  would  be  a  powerful 
argument  against  it. 

Aside  from  theoretical  reasoning,  the  rule  that  all  questions  as  to 
succession  to  personal  property  are  to  be  decided  by  the  law  of  the 
last  domicil  of  the  intestate,  has  no  doubt  much  to  commend  it  in 
policy  and  convenience.  When  we  consider  the  ambulatory  nature 
of  that  kind  of  property,  it  will  be  conceded  that  there  should  be 
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some  one  settled  and  recognized  law  by  which  it  should  be  governed 
and  disposed  of  when  lefl  without  the  care  of  its  owner  by  his  death, 
instead  of  being  subjected  to  a  variety  of  laws  depending  upon  the 
chance  or  accident  of  its  locality,  when  that  event  may  occur;  and  of 
course,  no  law  could  be  preferred  for  this  purpose  to  that  of  his  last 
domicil  which  he  must  be  presumed  to  have  known,  and  by  which  it 
may  be  inferred,  he  desired  it  to  be  controlled  after  his  death.  And 
but  for  this  rule  the  administration  and  distribution  of  a  man's  assets 
after  his  death  might  be  involved  in  inextricable  confusion,  and 
numbers  would  perhaps  be  deterred  from  engaging  in  extensive  com- 
mercial ventures  which  might  leave  their  fortunes  scattered  through 
a  variety  of  countries,  to  be  controlled  in  the  matter  of  succession  and 
distribution  by  as  many  different,  and  perhaps,  conflicting  laws,  and 
probably  to  pass  to  undesired  heirs.  But  notwithstanding  this  law 
of  succession  has  really  so  much  to  commend  it,  we  have  seen  that 
even  it  has  its  exceptions,  showing  the  strong  tendency  at  the  present 
time  to  escape  from  the  old  dogma,  that  personal  property  has  no 
locality. 

Marriage,  however,  by  the  common  law,  eflects  a  more  universal 
transfer  of  personal  property  than  any  other  contract,  either  express 
or  implied.  It  has  been  held  in  England  that  marriage  is  an  as- 
signment of  the  personal  estate  of  the  wife  at  common  law;  operating 
without  regard  to  territory  all  over  the  world,  and  such  seems  to  be 
the  settled  law  there;  and,  although  a  Court  of  £x}uity  in  England 
will  not  generally  assist  the  husband  to  get  possession  of  the  wife's 
equitable  choses  in  action  except  upon  condition  of  a  reasonable 
settlement  upon  her,  yet  if  it  appear  that  the  husband  and  wife  are 
domiciled  in  another  country,  by  the  laws  of  which  the  husband  b 
entitled  to  the  property  without  such  provision  for  her,  the  Court 
will  allow  the  money  to  be  paid  to  the  husband  unconditionally. 
1  Aus.,  63;  4  Eng.  Ch.  R.,  257;  3  Vesey,  321;  12  Bean.,  634;  5 
De  G.,  M.  and  G.,  278;  2  M.  and  K.,  513. 

This  is  recognized  as  a  universal  principle  of  international  law  in 
Tennessee  in  the  cases  of  Kneeland  vs.  Ensley,  Meigs  R.;  aud  Layne 
t»,  Pardee,  2  Swan;  and  independently  of  statutory  provisions,  we 
have  no  doubt  the  law  would  be  so  held  without  question  in  all  tho^e 
States  in  which  the  common  law  prevails:  Con.  Laws,  §  186.  From 
this  also  some  very  curious  consequences  may  follow,  as  from  the 
like  rule  in  regard  to  succession.  If,  for  instance,  the  husband  and 
wife  live  in  Louisiana;  having  personal  property  in  Tennessee,  which 
was  before  the  marriage,  the  property  of  the  wife,  it  would,  as  be- 
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tween  them,  be  governed  by  the  law  of  oommanity^  that  being  the 
law  of  Louisiana,  while  as  to  the  rights  of  third  persons,  it  would, 
in  most  respects,  be  subject  to  the  Tennessee  law. 

Of  course,  where  there  is  a  valid  marriage  contract  or  settlement, 
that  will  furnish  the  law  as  to  the  marital  rights  of  the  husband,  in 
all  the  personal  property  of  the  wife,  wherever  it  may  be  situated, 
unless  there  be  something  in  the  contract  or  settlement  contravening 
the  policy  of  the  laws  or  government  of  its  sUvs.  In  England,  few 
marriages  where  any  considerable'  amount  of  property  is  involved, 
are  contracted  without  such  settlement,  and  consequently  the  ques- 
tion as  to  the  extent  of  the  marital  rights  of  the  husband  by  the 
rule  of  international  law  has  not  very  often  arisen,  but  with  us  such 
settlements  are  less  frequent,  and  the  necessity,  therefore,  oftener 
arises  to  apply  the  law  independently  of  contracts,  and  hence  its 
greater  importance  with  us. 

This  principle  of  international  law,  like  that  of  the  common  law, 
which  makes  marriage  a  gift  to  the  husband  of  all  the  personal  effects 
of  the  wife,  is,  perhaps  to  be  traced  to  the  circumstances  of  ancient 
rather  than  of  modern  times.  The  old  theory  was,  that  by  the  mar- 
riage, the  wife  surrendered  her  individuality,  and  her  very  existence 
became  merged  in  that  of  her  husband,  and  as,  in  contemplation 
of  law,  her  movables  always  attended  her  person,  they  came  with  her 
person  under  the  absolute  dominion  of  the  husband,  especially  as  by 
the  marriage,  he  became  liable  for  all  her  debts.  And,  however  time 
and  change  of  circumstances  may  have  changed  our  ideas  in  regard 
to  the  justice  of  the  fiction,  the  rule  itself  has  been  found  so  conve- 
nient, and  has  been  adhered  to  for  so  long  as  to  have  become  a  part 
of  the  law  of  nations. 

Accordingly  we  find  it  prevailing  also  in  countries  governed  by 
the  civil  law.  After  some  diversity  of  opinion,  which  may  be  seen 
by  a  reference  to  the  commentaries  of  Judge  Story  on  the  Conflict  of 
Laws,  §143,  et  seq.,  and  from  which  it  appears  that  the  rule  is  main- 
tained by  the  great  weight  both  in  number  and  ability  of  their  dis- 
tinguished jurists  and  writers,  both  upon  the  grounds  of  expediency 
and  implied  contracts,  it  has  come  now,  as  we  learn  from  this  book 
of  Mr.  Wharton's,  to  be  universally  recognized  and  commended  by 
the  Courts  and  jurists  of  the  Continent.  Indeed,  we  are  told  by 
him,  that  Savigny  and  others  of  the  most  eminent  of  the  more  re- 
cent writers  of  that  class,  contend  that  the  law  of  the  domicil  of  the 
marriage  should  apply  to  the  real  as  well  as  to  the  personal  property 
of  the  wife  owned  by  her  at  the  time  of  the  marriage,  and  that  so 
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highly  has  this  view  of  the  law  commended  itself  that  It  has  been 
adopted  into  the  Codes  of  some  of  the  European  States.  Bat  owing 
to  the  greater  jealousy  with  which  every  nation  controls  its  landed 
property^  and  so  long  has  the  lex  rei  mtce^  been  r^arded  as  the  law 
of  all  immovable  property  that  this  innovation  it  seems  has  not  met 
with  general  acceptance,  and  so  far  as  England  and  America  are  con- 
cerned; we  must  consider  the  contrary  rule  as  too  firmly  settled  to  be 
questioned. 

Questions  have  frequently  arisen  in  cases  of  this  kind  as  to  what 
shall  be  considered  the  domicil  of  the  parties  by  the  law  of  which 
the  maritial  rights  of  the  husband  shall  be  governed.  It  may  be 
said  to  be  now  settled  that  neither  the  law  of  the  place  of  the 
marriage  contract,  nor  of  its  celebration,  controls,  but  that  of  the 
matrimonial  domicil,  about  which  there  can  be  no  question,  if  the 
domicil  of  both  parties  be  the  same  at  the  time  of  the  marriage.  But 
where  this  is  not  the  case,  then  the  law  of  the  domicil  with  a  view  to 
which  the  marriage  is  had,  shall  govern,  which  of  course,  will  be 
that  of  the  husband  unless  the  marriage  be  contracted  with  a  view 
to  a  different  one.  In  other  words,  the  intention  of  the  parties  as  to 
the  domicil  at  the  time  of  the  marriage,  consummated  by  residence 
there,  fixes  both  the  domicil  and  the  marital  rights  of  the  parties  by 
both  the  civil  and  common  law:  Con.  Laws,  §§  193,  198;  2  Par. 
on  Con.,  599;  Ford's  Curators  vs.  Ford,  14  Martin;  Kneeland  tJ8. 
Ensley,  Meigs'  R.,620. 

But  when  the  matrimonial  domicil  has  been  changed,  by  what  law 
shall  the  marital  rights  of  the  husband  be  determined,  as  to  property 
acquired  before  and  after  the  change?  Upon  this  subject  there  has 
been  a  great  diversity  of  opinion  amongst  foreign  jurists,  as  well  as 
in  countries  governed  by  the  common  law.  The  great  body  of  the 
foreign  jurists  hold  that  the  law  of  the  matrimonial  domicil  contin- 
ues to  apply,  notwithstanding  the  subsequent  change,  founding  their 
theory  upon  the  doctrine  of  tacit  contract,  which,  being  once  entered 
into  by  the  marriage,  is  of  legal  obligation  during  the  whole  exist- 
ence of  the  coverture,  and  extends  itself  permanently  over  the 
marital  relation  everywhere,  and  cannot  be  displaced  or  altered  by 
change  of  domicil,  and  to  this  effect,  says  Mr.  Wharton,  are  the  re- 
cent decisions  of  the  French  and  German  Courts,  and  the  ooncor- 
rent  opinion  of  the  most  distinguished  of  the  iifriters  upon  the 
civil  law.  And  the  law  of  England  so  far  as  it  can  be  gathered 
from  decided  cases,  is  supposed  to  be  in  harmony  with  this  view. 
Philm.  In.  Law,  IV,  314;  21  Beavan,  97;  De  Qex,  M.  and  G.,  278. 


Privoite  IntemcUional  Law,  231 

The  only  reported  cases  so  far  as  known  in  onr  American  Courts, 
show  opposite  and  conflicting  views  upon  the  question.  In  Ken- 
tucky, in  the  case  of  Kendall  vs.  Coons,  1  Bush.,  530,  it  was  held 
that  where  the  property  of  the  wife  was  secured  to  her  by  the  law  of 
the  matrimonial  domicil,  (Louisiana,)  by  a  legal  lien  on  the  estate  of 
the  husband,  by  the  acknowledged  law  of  comity,  that  right  and 
lien  were  as  ubiquitous  as  the  persons  themselves  and  followed  them 
wherever  they  might  afterwards  settle.  And,  in  New  York,  iu 
Bonati  t».  Welch,  24  N.  Y.  R.,  157,  it  was  held  that  where  by  the 
laws  of  France,  the  former  domicil,  the  wife  was  entitled  to  priority 
of  payment  out  of  the  assets  of  her  deceased  husband  for  a  debt 
owing  her  by  him,  the  same  law  followed  the  husband  to  that  State, 
and  gave  a  lien  there  upon  his  estate,  though  he  had  many  years  be- 
fore abandoned  his  wife  in  France,  become  a  naturalized  citizen  of 
the  United  States,  and  had  died  domiciled  in  New  York. 

In  these  States,  therefore,  it  would  seem  that  the  law  was  settled  in 
ao(X)rdance  with  that  of  France  and  Germany.  Several  of  the  State 
Courts  have,  however,  taken  a  different  view  of  the  question.  In 
Louisiana  it  has  been  held  that  when  the  husband^s  domicil  shifts, 
the  applicatory  law  shifts  with  it,  as  to  the  property  acquired  afl»r 
the  change,  and  it  was  decided  accordingly  that  where  a  married 
couple  remove  from  a  State  where  the  common  law  prevails,  to 
Louisiana,  where  the  law  of  community  holds,  the  marital  rights  in 
all  property  subsequently  acquired  must  be  governed  by  the  latter 
law,  but  that  as  to  all  property  acquired  before  such  removal,  the  law 
of  the  matrimonial  domicil  must  prevail.     4  Martin,  645,  9  Id,  217. 

Such  too,  has  been  the  holding  of  the  Supreme  Court  of  Tennessee 
in  the  case  before  quoted,  of  Knei'land  vs.  Ensley,  Meigs'  R.,  620,  in 
which  the  propositions  are  also  laid  down,  that  in  case  there  is  no 
determinate  domicil  of  either  husband  or  wife  at  the  time  of  the 
marriage,  the  marital  rights  of  the  husband  are  to  be  governed  by 
the  lex  loci  contractus^  in  case  of  different  domicils,  by  that  of  the 
husband,  in  the  case  of  a  previous  agreement  as  to  domicil,  which 
actually  becomes  such  after  the  marriage,  then  by  the  law  of  that 
place;  and  in  case  of  a  change  of  domicil,  by  the  law  of  the  new 
domicil  as  to  all  the  wife's  movables  acquired  aft:er  the  change  in  the 
place  of  the  new  domicil.  These  conclusions  are,  in  that  case, 
thought  to  be  clearly  deducible  from  Story's  Con.  Laws,  §§  143, 
189,  and  are  considered  settled. 

This  last  proposition  is  to  be  found  in  section  187  of  the  Conflict 
of  Laws^  as  the  conclusion  of  the  eminent  author,  but  it  will  be  found 
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prefaced  in  section  183,  by  the  remark  that  it  is  laid  down  as  one  not 
universally  established  or  recognized  in  America,  though  havir^ 
much  of  domestic  authority  for  its  support. 

So  fer,  however,  from  being  ''settled/'  we  have  seen  that  the  great 
weight  of  authority  is  the  other  way;  and  so  far  as  those  States  are 
concerned  iu  which  the  question  has  not  been  judicially  passed  upon, 
it  may  be  considered  an  open  one.  It  might  also  be  added  that  since 
Judge  Story  wrote  his  Commentaries,  the  preponderance  of  author- 
ity, both  of  courts  and  writers,  upon  international  law  against  his 
position  has  greatly  increased,  notwithstanding  the  great  weight  of 
his  opinion. 

The  argument  that  the  marital  rights  of  the  husband  are  changed 
by  change  of  domicil,  is  based  upon  the  theory  that  the  law  whidi 
fixes  those  rights  is  what  is  known  amongst  civilians  as  a  real  law,  or 
one  which,  according  to  their  distinctions,  relates  to  things  only;  and 
hence  that  the  right  attaches  and  becomes  fixed  only  when  the  prop- 
erty is  acquired,  and  not  before;  while  on  the  other  hand,  it  is  argued 
that  the  right  of  the  husband  arises  from  a  tacit  implied  contract,  which 
is  supposed  to  spring  from  every  marriage,  which,  of  necessity,  must 
be  the  law  of  the  matrimonial  domicil,  and  must  continue,  therefore, 
during  its  whole  existence,  whatever  other  domicil  may  be  aflerwuds 
acquired. 

Whatever  may  be  said  of  the  former  view  of  this  question  on  the 
ground  of  its  seeming  justice,  there  can  be  no  doubt  but  that  the  lat- 
ter has  the  advantage  on  the  ground  of  convenience  as  well  as  in 
reason.  If  the  marital  rights  of  the  parties  are  to  be  made  to  de- 
pend on  the  law  of  the  domicil,  as  it  may  be  changed  from  place  to 
place  without  reference  to  any  supposed  marital  contract,  we  must 
necessarily  claim  for  the  laws  of  the  original,  and  of  each  sub- 
sequent domicil,  an  extra  territorial  force,  which  they  can  only  have 
by  comity;  and  it  would  seem  unreasonable  to  place  rights  so  uni- 
versal and  so  well  settled  as  to  have  become,  as  we  have  said,  a 
part  of  the  jus  geniiumf  upon  the  ground  of  mere  comity.  And  on 
the  score  of  convenience  and  utility  it  would  certainly  be  preferable 
that  such  rights  throughout  the  continuance  of  the  marital  relation 
should  be  made  to  depend  upon  the  laws  of  some  one  country,  which 
may  be  easily  known,  rather  than  upon  a  variety  of  laws  changing  as 
the  parties  may  shift  their  domicil  from  one  locality  to  another;  other- 
wise, to  arrive  at  those  rights,  we  should  have  to  inquire  not  only 
when  each  particular  article  of  property  was  accquired,  but  whm 
the  domicil  was  changed,  and  the  law  of  the  country  where  the  dom- 
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lgU  was  when  the  acquisition  was  made:  and  it  might  well  happen 
that  marital  rights  in  the  property  owned  by  the  parties  might  vary 
Qd  to  each  sepayrate  piece,  as  ic  happened  to  have  been  acquired  at  this 
or  that  time,  or  at  this  or  tjiat  place,  thus  involving  the  title  to  prop- 
ei$y  thus  aoqajred,  both  as  to  the  fiicts  and  the  law  in  the  greatest 
coafu^on.  ^    .   . 

Indeed,  it  wouM'  seem  more  consonant  with  reason  to  rest  this 
whole  subject  of  marital  rights  and  successiou  upon  the  ground  of 
contract  and  intention,  .than  upon  the  unsatisfactory  one  of  the  lex 
domieUii,  and  to  say  that  when  parties  marry  it  is  the  univei;sal  law 
of  Christendom,  in  the  absence  of  express  contract  or  settlement, 
that  they  silently  contract  with  reference  to  the  law  of  thedomicil  of 
the  marriage,  as  to  their  marital  rights  in  property  possessed  by  them 
at  the  time,  or  to  be  thereafter  acquired  during  the  coverture,  no 
matter  where  or  when;  and  that  when  a  man  dies  intestate,  the  law 
everywhere  presumes  his  wish  and  intention  to  have  been  that  the 
law  of  his  domicil  should  control  the  succession  to  his  personal  estate. 
And  it  may  admit  of  serious  question  whether  there  is  now,  when 
•the  great  disproportion  between  the  value  and  importance  of  real  and 
personal  property  has  ceased,  any  ground  for  keeping  up  the  wide 
distinction  between  movable  and  immovable  property  which  formerly 
existed  in  questions  relating  to  succession  and  marriage;  and  whether 
on  the  whole,  the  opinion  of  those  jurists  who  hold  that  marriage  is  a 
gift  of  every  species  of  property,  is  not  the  most  sensible  as  well  as 
preferable  on  the  score  of  uniformity  and  simplicity. 

But  whatever  may  be  the  better  reason  or  the  weight  of  authority 
upon  these  questions  growing  out  of  marriage  and  succession,  cer* 
tain  it  is,  that  the  law  of  the  domicil  so  far  as  it  may  efiect  property 
extra-territorially,  has  its  fullest  application  in  these  two  classes  of 
cases;  and  it  remains  to  be  inquired  to  what  extent  it  will  he  recognized 
and  applied  in  other  cases  where  it  comes  in  conflict  with  the  law  of  the 
country  of  the  locality  of  the  property,  or  with  the  policy  of  its  gov- 
ernment And  certainly  no  question  of  more  interest  or  importance 
can  engage  the  attention  either  of  the  student  or  of  the  practical  law- 
yer, in  a  country  like  ours,  composed  of  so  many  States,  each  with 
its  own  system  of  laws,  from  which  it  must  necessarily  result  that 
questions  of  this  character  will  frequently  arise  and  increase  with  time, 
not  only  in  number  but  in  importance. 

It  must  be  observed  in  the  outset  that  it  cannot  be  denied  but  that 
within  the  last  quarter  of  a  century,  owing  to  the  vast  accumulation 
of  roonied  capital,  the  infinite  variety  of  ways  in  which  it  is  invested 
vol*  II — KO.  II — 3. 
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or  employed,  and  the  rapid  increase  in  the  valne  and  amoont  of  all 
species  of  movable  property,  both  courts  and  jurists  have  been  com- 
pelled to  recede  largely  from  the  doctrine  of  which  we  are  speaking 
as  formerly  applied.  Since  the  time  of  Judge  Story,  and  especially 
in  very  recent  years,  the  subject  has  attracted  much  attentioo, 
both  in  our  own  and  foreign  countries,  and  we  think  an  ex- 
amination of  the  cases  will  show  that  the  views  of  Jndges  as 
well  as  of  judicial  writers  have  undergone  a  very  great  change, 
both  as  to  the  policy  and  convenience  of  the  rule,  and  that 
there  is  manifest  disposition,  on  the  part  of  our  courts,  to  evade  ite 
application  whenever  an  excuse  can  be  found  for  doing  so;  and,  in 
fact,  that  when  applied  at  all,  it  is  done  as  an  exception  under  the 
peculiar  circumstances  of  the  case,  aa  other  fictions  of  the  law 
are  sometimes  applied.  Perhaps  it  would  not  be  going  too  far  to  say 
that  the  conviction  is  rapidly  gaining  ground,  if  it  has  not  already 
become  genenl,  that  in  reason  and  common  sense,  whatever  may  be 
the  technical  rule  of  law,  all  property  should  derive  its  law  from  the 
country  of  its  situs;  and  such,  we  are  told  by  Mr.  Wharton,  is  the 
universal  concurrence  of  the  continental  writers  of  Europe  of  more 
modern  date,  who  both  in  theory  and  practice,  have  discarded  the 
old  maxims  to  which  we  have  referred,  and  have  put  movables  and 
immovables  as  to  the  applicatory  law  upon  the  same  footing,  except 
as  to  succession  and  marriage. 

None  of  our  cases  have  gone  to  this  length;  but  the  later  ones 
while  admitting  the  rule,  treat  it  rather  as  a  fiction  to  be  applied  only 
upon  principles  of  comity  whenever  it  may  be  done  without  detri- 
ment to  public  interest  or  private  rights.  This  comity  has  its  foun- 
dation only  in  mutual  interest  and  utility,  in  a  sense  of  the  incon- 
venience which  would  otherwise  result,  and  from  a  sort  of  moral  ne- 
cessity, to  do  justice  in  order  that  justice  may  be  done  to  us  in  re- 
turn; and  they  hold  that  this  principle  of  international  law  always 
yields  when  the  laws  or  the  policy  of  the  State  where  the  property  is 
located,  has  prescribed  a  different  law  in  regard  to  it  from  that  of 
the  State  where  the  owner  lives,  or  when  it  becomes  necessaiy  for  the 
protection  of  the  rights  of  its  citizens. 

Hence  we  find  that  the  rule  will  always  yield  when  it  becomes 
necessary  for  the  protection  of  the  creditors  of  the  foreign  owner  iu 
the  domestic  domicil.  And  upon  this  ground  it  was  never  ques- 
tioned but  that  the  assets  of  a  foreign  intestate  or  testator  could  not 
be  collected  and  controlled  by  the  foreign  executor  or  administratofi 
but  that  it  was  necessary  to  have  a  domestic  administration  of  those 
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assets  in  order  that  such  assets  should  be  appropriated  as  far  as  was 
necessary  to  the  payment  of  the  creditors  of  the  decedent's  estate 
within  that  jurisdiction.  This  was  always  a  palpable  exception  to 
the  rule  that  his  personal  effects  should  be  governed  by  the  law  of 
owner's  domicile  but  was  required  upon  principles  of  common  justice. 
And  so  far  was  this  policy  carried  that  governments  everywhere,  as  a 
precautionary  measure,  and  without  any  inquiry  in  regard  to  the  in- 
debtedness of  the  estate,  and  even  without  any  action  or  petition  of 
the  creditors,  actually  impounded  its  assets  within  its  jurisdiction  by 
laws  prohibiting  suits  by  the  foreign  personal  representative,  or  any 
other  exercise  of  authority  by  him  over  such  assets. 

So  in  cases  of  foreign  bankruptcy  and  insolvency,  it  was  at  an 
early  day  held  by  our  courts,  contrary  to  what  seems  to  be  the  law 
of  England,  that  the  foreign  assignee  acquired  no  right  to  the  prop- 
erty of  the  bankrupt  in  another  State  or  country  as  against  his  cred- 
itors there;  thus  establishing  an  exception  which  at  once  destroyed 
the  universality  of  the  rule  in  this  country.  And,  although  not  ap- 
proved by  either  Judge  Story  or  Chancellor  Kent  (Con.  Laws,  §  403, 
H  seq.;  Holmes  V8,  Bemsen,  4  John.  Ch.  R.,  460,)  it  was  approved 
and  followed  by  Chief  Justice  Marshall  in  Blane  V8,  Drummond, 
1  Brock  R.,  62,  and  Harrison  V8.  Sterry,  5  Cranch,  289;  and  has 
ever  since  been  the  established  law  with  us.  Nor  can  we  well  see 
how  a  mere  technical  rule  of  law  could  be  applied  to  deprive  the  do- 
mestic creditors  of  the  foreign  bankrupt  of  any  rights  or  remedies 
given  them  by  their  own  laws  against  his  property  within  their  reach 
without  a  perversion  of  justice.  The  courts  of  this  country  have, 
therefore,  refused  to  admit  the  right  of  the  foreign  assignee  to  the 
assets  within  the  domestic  jurisdiction  whenever  the  assertion  of  that 
right  would  conflict  with  the  claims  of  domestic  creditors,  and  have 
gone  no  farther  than  to  acknowledge  his  right  to  sue  for  them  when 
there  is  no  such  conflict.  It  should  be  observed,  however,  that  even 
this  latter  right  seems  to  be  denied  in  some  of  the  best  considered 
oases;  and  no  good  reason  is  seen  why  he  should  be  allowed  this 
right,  when  it  is  denied  to  the  foreign  administrator,  and  when  it 
seems  so  entirely  inconsistent  with  the  decisions  which  are  uniform, 
that  a  foreign  discharge  in  bankruptcy  can  not«be  pleaded  as  a  defense 
to  an  action  for  debt.  See  Hunt  vs.  Jackson,  5  Blatch.  C.  C.  R.; 
McMillan  vs.  McNeill,  4  Wheat.,  209;  The  Watchman,  Ware's  R., 
233;  Green  vs.  Sarmiento,  3  Wash.  C.  C.  R.,  17. 

The  same  exception  as  exists  in  cases  of  administration  and  bank- 
ruptcy is  made  in  every  case  in  which  the  transfer  of  the  property  is 
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involuntary  or  compulsory^  or  takes  pkoe  by  operation  of  the  law  of 
the  foreign  domicil,  because  the  law  which  compels  the  transfer  can- 
not operate  extra-territorially;  and  so  it  has-been  held  in  a  number  of 
cases.  Bemsen  V8,  Holmes,  20  John  B.,  258;  Owen  t^.  Miller,  10 
Ohio,  (N.  S.)  136;  6  Binn,  363. 

A  still  more  important  exception  is  in  cases  where  by  thfe  law  of 
the  Mu8  of  the  property  the  law  of  the  domicil  is  precluded,  or 
where  the  law  of  such  situB  is  in  conflict  with  the  domiciliary  law. 
In  such  cases,  it  seems  that  there  can  be  no  question  but  that  the  fo^ 
mer  must  prevail.  This  is  admitted  by  Judge  Story  in  sections  390 
and  406  of  his  Commentaries,  and  is  established  by  a  great  number 
of  adjudicated  cases.  It  is  well  illustrated  by  the  recent  case  of 
Guillander  tw.  Howell,  in  the  pourt  of  Appeals  of  New  York,  35 
N.  Y.  B.,  657,  in  which  a  debtor,  a  resident  of  New  York,  had  made 
an  assignment  of  personal  property,  a  part  of  which  was  situated  in 
New  Jersey,  by  whose  laws  such  assignment  was  void.  It  was  held 
that  the  assignee  could  not  recover  the  property  in  New  Jersey  from 
the  attaching  creditors,  although  the  assignment  was  valid  by  the 
laws  of  New  York,  and  had  been  made  before  the  attachments.  See 
also  McCullom  V8.  Smith,  Meigs'  B.,  363. 

It  is  also  conceded  that  all  property,  whether  movable  or  immov- 
able has  locality  so  far  that  it  may  be  impressed  with  any  charactar 
which  the  government  of  the  country  of  that  locality  may  choose  to 
give  it.  This  indeed,  would  seem  to  be  an  inherent  right  of  sover- 
eignty. And  hence  in  each  case  which  may  arise  as  to  the  applica- 
/tion  of  the  law  of  domicil,  where  the  domicil  may  be  in  one  State 
and  the  property  in  another,  the  first  inquiry  should  be,  how  the 
property  stands  affected  by  the  law  of  its  situs.  If  that  sovereignty 
has  imparted  to  the  property  the  character  of  realty,  or  if  it  has  in- 
joined  or  prohibited  the  application  of  the  rule  in  question  in  the 
particular  instance,  or  as  to  the  particular  kind  of  pi*operty  within 
its  territory,  the  rule  must  yield  to  the  superior  force  of  its  law. 
Con.  Laws,  §  390;  McCullom  vs.  Smith,  Meigs'  B.,  620;  Jones 
•VB.  Marable,  6  Hume;  Layne  v%,  Parden,  2  Swan,  234.  And  it 
seems  that  the  same  effect  is  to  be  given  to  the  judgments  and  de- 
crees of  the  courts  of  %uch  sovereignty  fixing  the  ukUus  or  quality  of 
property  within  its  jurisdiction. 

Judge  Story,  however,  while  he  admits  these  exceptions,  expresses 
the  opinion  that  the  law  which  makes  the  exception  must  be  a  posi- 
tive prdhibitory  law  of  the  State  in  which  the  property  is  situated, 
fie  says  that  ^'.until  such  legislation  is  positively  made  and  interposes 
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a  direct  obstruction^  the  true  rule  is  to  follow  out  the  lead  of  the 
general  principle  that  makes  the  law  of  the  owner's  domicil  conclu- 
sive upon  the  disposition  of  his  personal  property/'  And  again  he 
says:  ''How  far  any  court  of  justice  onght^  upon  its  own  general 
authority,  to  impose  any  such  limitation  independently  of  positive 
legislation,  has  been  thought  to  admit  of  more  serious  question/' 
By  which  we  are  to  understand  him  to  mean  that  the  law  which 
makes  such  an  exception  must  be  one  expressly  made  by  the  law- 
making power  in  a  State  as  distinguished  from  its  customary  or  com- 
mon law,  as  expounded  or  settled  by  its  courts.  But  with  all  defer- 
ence to  such  an  authority  it  would  seem  difficult  to  find  reasons  for 
suck  a  distinction,  as  the  courts  only  decide  what  the  law  is,  and  the 
law-making  power  enacts  what  it  shall  be,  together  making  its  sys- 
tem of  laws,  all  of  which  are  equally  obligatory.  We  find,  accord- 
ingly, that  this  distinction  has  not  been  acted  upon  in  the  decided 
cases,  and  must  now  be  considered  disapproved. 

The  most  noted  of  these  cases  arose  in  the  State  of  Louisiana,  in 
which  State,  we  may  incidentally  observe,  from  the  peculiarity  of  her 
laws  perhaps^  differing  widely  as  they  do  from  those  of  the  other 
States,  more  questions  have  arisen  involving  a  conflict  of  laws  than  in 
any  other  of  our  States,  and  in  which,  too,  we  may  add,  these  questions 
have  been  argued  with  an  ability  and  thoroughness  rarely  equalled, 
as  was  to  be  expected  of  a  court  composed  of  Judges  trained  in  the 
school  of  the  Roman  Law,  from  which  has  been  derived,  we  may 
say,  the  whole  volume  of  the  law  upon  this  and  kindred  questions  of 
international  jurisprudence. 

Commencing  as  early  as  1812,  with  the  case  of  Norris  m.  Mum- 
ford,  4  Martin's  R.,  20,  and  coming  down  through  the  reports  of  that 
State  to  1865  (Falliw.  Dardenne,  17  La.  Ann.  R.,  236,)  a  number  of 
cases  will  be  found  holding  that  sales  and  transfers  of  personal  prop- 
erty in  that  State  not  conforming  to  the  laws  of  Louisiana  are  invalid 
as  against  subsequent  attaching  creditors.  But  the  leading  case  upon 
the  question,  and  the  one  which  seems  to  have  been  most  fully 
argued  and  carefully  considered,  is  that  of  Olivier  vs.  Townes,  in 
14  Martin.  The  whole  case  turned  upon  the  necessity  for  delivering 
to  complete  the  transfer,  such  delivery  being  required  by  the  Roman 
Law,  which  prevails  in  Louisiana.  The  case  was  that  of  the  sale  of 
a  ship,  then  in  New  Orleans,  by  her  owner,  in  Virginia,  the  place  of 
his  domicil.  Before  delivering,  however,  the  ship  was  attached  at 
New  Orleans  by  the  creditors  of  the  vendor.  The  learned  Judge 
who  decided  the  case,  while  admitting  that  the  alienation  of  mova- 
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ble  property  must  be  determined  by  the  rules,  usages  and  laws  in 
force  where  the  owner's  domicil  is  situated,  nevertheless  held  that 
so  far  as  concerns  creditors,  it  is  to  be  governed  by  the  law  of  the 
country  where  the  property  is  situated.  And  in  its  opinion  the 
court  held  that  such  a  delivery  as  is  required  by  the  laws  of  Louisi- 
ana is  necessary  for  the  protection  of  purchasers  and  creditors,  and 
to  avoid  the  impositions  to  which  the  opposite  doctrines  would  lead. 

Judge  Story  admits  that  there  is  great  force  in  the  reasoning  of 
this  opinion,  and  says  that  it  can  not  be  justly  open  to  the  reproach 
of  being  founded  upon  a  narrow  or  selfish  policy,  but  proceeds  to 
doubt  whether  any  court  should  interpose  such  a  limitation  inde- 
pendently of  positive  legislation,  and  objects  to  the  conclusion 
arrived  at  because  it  contravenes  the  general  rule,  and  aimed  a  di- 
rect blow  at  the  soundness  of  its  policy.  And,  perhaps,  no  cases 
ever  elicited  from  writers  on  international  law  more  criticism  and 
comment  than  these  Louisiana  cases.  They  have  been  often  con- 
demned as  unsound,  and  as  often  approved  by  able  Judges  and 
writers,  according  to  their  various  views,  as  to  the  wisdom,  policy 
and  binding  force  of  the  doctrine  of  the  lex  domieilii  in  its  extra-ter- 
ritorial application;  but  it  will  be  undeniable,  upon  an  examination 
of  the  later  decisions,  that  the  opinion  which  supports  them  has  been 
steadily  gaining  ground,  and  we  think  it  may  be  safely  said,  that 
they  would  now  be  approved  and  followed  by  the  courts  of  all  tho:*e 
States  in  which  a  contrary  rule  has  not  been  already  established. 

The  opinions  of  the  Judges  in  the  case  of  Green  vs.  Van  Bos- 
kirk,  which  came  twice  before  the  Supreme  Court  of  the  United 
States,  reported  first  in  5  Wallace,  and  again  in  7  Wallace,  strongly 
countenance  this  belief.  No  authority  could  be  stronger  or  a  more 
powerful  vindication  of  the  doctrine  of  the  Louisiana  cases.  The 
facts  were  substantially  the  same  as  in  Olivier  vs.  Townes.  One 
Bates,  who  lived  in  New  York,  owning  certain  iron  safes  in  Chicago, 
executed  to  Van  Buskirk  a  chattel  mortgage  of  them  on  the  3d  of 
November,  1857,  to  secure  a  debt  owing  by  him  to  Van  Buskirk. 
On  the  5th  of  the  same  month,  Green,  who  was  also  a  creditor  of 
Bates,  caused  an  attachment  to  be  levied  on  the  safes,  got  judgment, 
and  had  the  safes  sold.  The  mortgage  had  not  been  recorded  in 
Illinois,  nor  had  possession  been  deliveied  under  it,  nor  did  Green 
have  notice  of  it  until  after  his  attachment  had  been  levied.  Green, 
Van  Buskirk  and  Bates  were  all  citizens  of  New  York.  Van  Bus- 
kirk afterwards  sued  Green  in  New  York  for  taking  and  converting 
the  safes,  and  recovered  judgment.    The  case  vras  taken,  by  Green, 
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to  the  Sapreme  Court  of  the  United  States,  and  that  court  held  that 
the  right  acquired  by  Green  under  his  attachment  process  was  supe- 
rior to  that  of  Van  Buskirk  under  his  mortgage,  though  the  mort- 
gage was  of  prior  date,  and  was  valid  by  the  New  York  law.  The 
Judge  who  delivered  the  final  opinion  of  the  court  in  the  case,  used 
the  following  language:  "The  policy  of  the  law  in  Illinois  will  not 
permit  the  owner  of  personal  property  to  sell  it  and  still  continue  in 
possession  of  it.  If  between  the  parties  without  delivery  the  sale  is 
valid  it  has  no  effect  on  third  persons,  who  in  good  faith,  get  a  lien 
on  it."  The  mortgage  was  not  completed  by  the  delivery  of  the 
property  as  required  by  the  polici/  of  the  law  of  Illinois,  and,  there- 
fore, vested  no  right  as  against  any  third  person,  who,  wiihout  notice 
bad  purchased  or  levied  an  attachment,  although  by  the  law  of  New 
York,  no  such  possession  was  required  to  complete  the  title  of  the 
mortgagee. 

This  holding  is  in  exact  accord  with  the  Louisiana  cases,  and  com- 
ing fipora  a  court  of  such  distinction  and  authority,  can  not  fail  to 
carry  with  it  great  weight.  It  was  elaborately  discussed,  and 
maturely  considered,  as  we  infer  from  the  two  reports,  and  decided 
with  but  one  dissenting  opinion. 

In  Skiff  V8.  Solace,  23  Vermont  R.,  the  same  question  arose  and 
was  decided  in  the  same  way,  the  Vermont  law,  like  that  of  Illinois, 
requiring  a  transfer  of  possession  in  every  gale  or  mortgage.  There 
too,  the  mortgage  was  made  in  New  York  of  chattels  in  Vermont. 
It  was  undoubtedly  good  by  the  law  of  New  York  without  change 
of  possession;  but  the  Vermont  Supreme  Court  held  it  void  in  Ver- 
mont as  against  creditors  of  the  mortgagor,  though  the  property  had 
been  brought  into  that  State  only  for  a  temporary  purpose. 

But  we  suppose  that  full  effect  would  have  been  given  in  the  above 
oases,  to  the  mortgages  as  against  the  attaching  creditors,  had  it  not 
been  for  the  necessity  of  the  transmutation  of  possession  by  the 
laws  of  Illinois  and  Vermont;  and  should  the  same  question  arise  un- 
der the  same  circumstances  in  any  of  our  States  in  which  such 
dmige  of  possession  is  not  required,  the  decision  would,  we  doubt 
Bfl^  be  diAerent.  Suppose,  for  instance,  that  a  citizen  of  New  York 
ihoiiM  mortgage  or  sell  his  personal  property  in  Tennessee  without 
MQr  Atnge  of  possession  but  bona  fide,  and  for  a  valuable  considera- 
4|i%0Dd  that  his  creditor  in  Tennessee  should  afterwards  attach  the 
Tfttl^tttf  widiout  notice  of  such  mortgage  or  sale.  The  sale  or  mort- 
Wj^wmU  lie  valid  by  the  New  York  law,  and  our  law  not  requir- 
Ifl^kinte  of  possession,  a  complete  title  would  have  become  vested 
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in  the  mortgagee  or  purchaser  to  which  the  subsequent  attachaiefet 
would  have  to  yield;  but  if  the  sale  or  mortgage  had  failed  or  beeo 
lacking  in  anything  required  by  the  Tennessee  law^  then  the  prin- 
ciple of  these  cases  would  ap{5ly,  and  the  attachment  woald 
prevail.  And  if  we  suppose'^  on  the  contrary,  that  the  sale  or  mort- 
gage failed  to  comply  in  any  essential  particular  with  the  New  York 
law,  and  was  therefore  void  by  that  law  in  New  York,  it  would  nev- 
ertheless be  valid  in  Tennessee  if  in  compliance  with  its  laws  accord- 
ing to  the  reasoning  of  the  opinions  in  these  cases.  In  fact,  if  the 
law  of  these  cases  be  sound,  this  would  necessarily  be  so.  It  would 
be  absurd  to  say  that  the  transfer  must  be  valid  by  the  lawd  of  b(»di 
States.  There  would  be  many  cases  in  which  that  could  not  be,  and 
these  and  the  like  cases  hold  that  it  must  be  valid  according  to  the 
couu^ry  rei  sitoe.  And  so  it  should  be,  as  we  think,  upon  principles 
of  policy,  convenience  and  justice. 

The  following  cases  may  be  cited  in  addition  to  those  already  re- 
ferred to  on  this  point:  Johnson  vs,  Parker,  4  Bush,  (Ky.,)  14^ 
Smith  V8,  Smith,  19  Gratton,  545;  Dunlap  V8,  Rogers,  47  N.  Hamp^ 
287;  The  Watchman,  Ware's  R.,  233;  Felsh  V8.  Bigbee,  48  Maine,  9. 

Two  conclusions  may  be  set  down  as  fairly  deducible  from  what 
has  been  said  and  from  the  authorities  cited : 

1.  That  a  sale  or  assignment  of  personal  property,  no  matter 
where  made,  will  not  be  upheld  as  against  purchasers  or  attaching 
creditors  without  notice,  in  another  State,  when  such  sale  or  assign- 
ment is  not  valid  by  its  laws,  though  made  according  to  the  law  of 
the  place  of  sale,  and  good  between  the  parties. 

2.  That  the  converse  of  the  above  rule  is  also  true,  and  when  such 
sale  or  assignment  is  valid  by  the  law  of  the  situs  of  the  property  it 
wilt  be  held  valid  as  against  third  persons  whether  with  or  without 
notice,  and  whether  valid  or  not  by  the  law  of  the  place  of  sale  or 
assignment. 

The  last  proposition  is  indeed  nothing  more  than  a  corollary  from 
the  first.  The  assumption  in  all  the  cases  is,  that  h^d  tlje  transfer  been 
good  by  the  law  of  the  situs  of  the  property  it  would  have  been  sus- 
tained, and  it  was  ignored  because  it  did  not  oonform  to  that  law. 
Indeed  those  who  have  gone  farthest  in  support  of  the  domiciliary 
law,  have  admitted  that  a  compliance  with  the  lex  m  «te  was  suffi- 
cient, no  matter  what  might  be  the  law  of  the  domieil.  Judge 
Story  states  the  law  to  be  "that  a  transfer  of  personal  property,  good 
by  the  law  of  the  owner's  domicil  is  good  wherever  else  the  property 
may  be  situated.'*    **But,"  he  adds,  **if  he  should  diretil  a  sale  of  it 


^HvtUe  IniemcUioncU  Law.  241 

Of  make  a  sale  of  it  in  a  foreign  country  where  it  is  situated  at  the 
time,  according  to  the  laws  thereof^  the  validity  of  such  sale  would 
scarcely  be  doubted/' 

In  this  connection  two  cases  deserve  notice  as  directly  contraven- 
ing the  last  of  these  conclusions.  The  first  is  that  of  Mason  vs^ 
Alexander,  2  Iredell,  388:  A  father  who  lived  in  South  Carolina^ 
bad  loaned  his  married  daughter  who  lived  in  North  Carolina,  a 
slave,  and  had  given  her  possession.  Afterwards  the  father,  at  his 
South  Carolina  domicil,  made  a  deed  of  gift  of  the  slave  to  the 
daughter,  wiih  limitations  over  to  her  i&sue  afler  a  life  estate  to  her. 
This  deed  was  sent  to  the  daughter  and  delivered  to  her  in  North 
Carolina.  After  her  death,  the  question  arose  whether  the  limita- 
tions in  the  deed  were  valid,  and  the  Supreme  Court  of  North  Car- 
olina held  that  they  were  not,  because,  by  the  law  of  South  Carolina, 
no  such  limitations  could  be  engrafted  upon  a  transfer  of  personal 
property.  The  common  law  rule  upon  that  subject  having  never 
been  changed  in  South  Carolina;  and  that  although  the  law  in  that 
particular  had  been  changed  in  North  Carolina,  and  by  its  laws  these 
limitations  were  perfectly  good,  they  could  not  be  sustained  there, 
even  as  to  property  in  that  State  when  not  valid  where  the  deed  was 
made.  The  reasoning  of  the  Court  was,  that  as  the  father  lived  in 
South  Carolina  it  must  be  presumed  that  when  he  made  the  deed  he 
had  in  his  mind  the  South  Carolina  law,  and  that  as  the  law  by 
which  he  was  presumed  to  have  intended  that  the  deed  should  be 
governed  did  not  authorize  such  limitations  of  personal  property  they 
could  not  be  sustained;  but  it  was  intiniated  at  the  same  time  that  if 
it  could  have  been  shown  that  he  had  in  his  mind  the  North  Caro- 
lina law,  and  made  the  deed  with  reference  to  that  law,  the  limita- 
tions would  have  been  good  I 

The  other  is  the  case  of  Allen  V8»  Baine,  in  2  Head's  R.,  100, 
which  is  the  only  reported  case  in  Tennessee  in  which  the  law  of  the 
domicil,  as  opposed  to  that  of  the  sUvs,  has  been  discussed  and  ap^ 
plied  to  personalty.  As  stated  in  the  opinion  of  the  Court,  the  case 
was  this:  Bain,  a  resident  of  Philadelphia,  being  entitled  under 
the  will  of  Montgomery  Bell,  late  of  Davidson  county,  Tennessee, 
to  a  legacy,  assigned  it,  while  in  the  hands  of  the  executors  in  Ten- 
oesseQy  to  a  trustee  for  the  benefit  of  certain  creditors.  This  assign- 
ment was  dated  the  30th  March,  1857,  was  acknowledged  in  Phila- 
delphia before  a  commissioner  for  Tepnessee  On  the  same  day  and 
forwarded  to  the  executors,  who  filed  it  for  registration  in  Davidson 
eoonty  i^  June  following.    The  parties  lived  in  Philadelphia,  but 
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the  executors  and  the  fund  were  in  Tennessee.  In  October,  1857, 
Allen  filed  his  bill  in  the  Chancery  Court  in  Davidson,  and  attached 
the  legacy  as  a  creditor  of  Bain.  The  suit  was  defended  by  the 
trustee  in  the  assignment  and  by  the  executors,  who  set  up  these 
facts  in  their  answer;  and  the  question  in  the  case  was  as  to  the  valid- 
ity of  the  assignment  as  against  the  attachment.  It  was  held  by  the 
court  that  the  general  rule  was  that  the  alienation  by  assignment  or 
otherwise  of  personal  property  must  be  controlled  by  the  laws  of 
the  owner's  domicil  or  place  of  transfer,  no  matter  where  the  prop- 
erty was  situated,  and  that  therefore  the  validity  and  operation  of 
the  assignment  must  be  tested  by  the  laws  of  Pennsylvania.  That 
this  rule  extended  to  all  the  requirements  of  the  law  of  Pennsyl- 
vania to  make  it  binding,  and  that  whatever  defects  would  avoid  it 
there  would  follow  it  everywhere.  That  among  these  requirements  of 
the  Pennsylvania  law  was  one  that  such  assignments  to  be  good 
against  creditors  should  be  recorded,  and  that  as  this  assignment  was 
never  recorded  there  it  was  null  and  void  as  against  the  attaching 
creditor  in  Tennessee,  although  it  was  admitted  to  l)e  valid  if  tested 
by  the  laws  of  Tennessee,  by  which  no  such  recording  was  required. 

Would  there  not  be  as  good  reason  for  holding  that  the  attachment 
proceedings  should  have  been  conducted  according  to  the  Pennsyl- 
vania law?  And  if  the  owner  of  this  property  had  lived  in  a  State 
by  the  law  of  which  no  proceeding  by  attachment  could  be  had, 
would  not  that  and  not  the  law  of  Tennessee  have  been  the  law  of 
this  property  according  to  this  decision?  Or  suppose  the  law  of  the 
domicil  of  the  owner  required  certain  formalities  in  sales  under  legal 
process,  why  must  not  his  property  be  sold  here  with  the  same  form- 
alties?  No  one  would  of  course  contend  for  such  conformity  in  legal 
proceedings  to  the  lex  domidliL  And  why  may  not  the  parties  assign 
by  the  same  law  by  which  the  assignment  or  sale  would  be  made  for 
them  if  the  law's  agency  were  invoked?  In  the  latter  case  the  law 
of  the  forum  asserts  its  supremacy  regardless  of  the  domicil  of  the 
parties;  in  the  former,  they  make  their  own  selection.  As  between 
themselves  the  assignment  may  be  made  according  to  the  law  of  the 
place  where  they  may  be,  or  any  other  law  they  may  agree  upon; 
but  as  between  themselves  and  third  persons  whose  rights  may  inter- 
vene, it  mud  be  good  by  the  law  of  the  situs  of  the  property.  Bat 
in  this  case  the  Court  took  the  ground  that  the  law  of  Tennessee 
could  not  be  noticed  in  considering  the  question  before  them,  and  its 
decision  turned  entirely  upon  the  Pennsylvania  law. 

Now  we  submit  that  this  is  going  a  step  beyond  anything  to  be 
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found  in  any  of  the  cases  or  law  books.  The  most  for  which 
the  advocates  of  the  application  of  the  lex  domicilii  in  such  cases  ever 
contended  was  that  if  the  transfer  were  good  by  the  law  of  the  dom- 
icil,  it  would  be  good  everywhere;  not  that  if  it  were  bad  by  that 
law,  it  would  necessarily  be  bad  everywhere.  On  the  contrary,  as 
we  have  before  said,  Judge  Story,  who  was  the  warm  eulogist  of 
this  theory,  admits  that  in  most  cases  it  would  be  safest  to  conform  to 
the  law  of  the  situs  of  the  property.  "But,"  says  he,  "it  does  not 
follow  that  a  transfer  made  by  the  owner  according  to  the  place  of  its 
actual  sUuSy  would  not  as  completely  divest  his  title,  nor  even  that 
the  transfer  by  him  in  any  other  foreign  country  which  would  be  good 
according  to  the  law  of  that  country,  would  not  be  equally  effective, 
although  he  might  not  have  his  domicil  there.  ****** 
In  the  ordinary  course  of  trade  with  foreign  countries,  no  one  thinks 
of  transferring  personal  property  according  to  the  forms  of  his  own 
domicil,  but  it  is  transferred  according  to  the  forms  prescribed  by  the 
law  of  4he  place  where  the  sale  takes  place,"  §  384.  If  the  parties, 
while  domiciled  in  Pennsylvania,  had  come  to  Tennessee,  and  there 
executed  the  assignment  according  to  its  laws,  could  there  be  any 
question  as  to  its  validity  because  they  did  not  live  in  Tennessee? 
No  one,  we  suppose,  would  contend  for  such  a  proposition.  If,  in 
such  case,  it  be  conceded  that  the  assignment  would  be  valid  if  it 
conformed  to  the  Tennessee  law,  the  doctrine  of  this  case  would  be 
Rimply  that  so  long  as  the  parties  staid  at  home  they  must  conform 
to  the  law  of  domicil,  but  if  temporarily  away  it  ceased  to  be  obliga- 
tory. 

Nor  as  it  seems  to  us,  can  this  decision  be  defended  upon  the 
ground  that  the  subject  of  the  assignment  was  a  chose  in  acticm;  for 
the  assignment  of  choses  in  action  forms  no  exception  to  the  rule 
that  an  assignment  of  personal  property  good  by  the  law  of  its 
locality,  is  good  everywhere.  It  has  been  held  that  debts  payable 
generally  follow  the.  person  of  the  creditor  wherever  he  may  go,  and 
that  an  assignment  of  them,  according  to  the  law  of  the  place  where 
made,  will  be  valid,  no  matter  what  may  be  the  law  of  the  domicil 
of  the  debtor.  This  is  upon  the  assumption  that  debts  not  payable 
at  any  specified  place  are  to  be  paid  to  the  creditor  wherever  he  may 
be,  and  have  aa  imaginary  locality  depending  upon  that  of  the  owner. 
Guillander  vs.  Howell,  35  N.  Y.  R.,  657;  Speed  vs.  May,  17  Penn. 
State  R.,  17;  Caskie  vs.  Webster,  2  Wall.  Jr.,  131.  Even  this,  how- 
ever, is  denied  elsewhere,  and  it  has  been  repeatedly  held  that  the  as- 
signment of  debts,  no  matter  how  evidenced  to  be  complete,  must  be 
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acoordiDg  to  the  law  of  the  residence  of  the  debtor,  and  may  be  air 
taehed  even  after  an  assignment  elsewhere  made,  but  not  eomplele 
from  want  of  notice  to  the  debtor  or  for  failure  to  comply  with  any 
other  requirement  of  the  law  of  the  debtor's  domicii,  though  com- 
plete by  the  law  of  the  place  where  made.     Martin  V8.  Potter,  34 
Verm.  R.,  87;  Worden  vs.  Nourse,  36  Id.,  756;  Van  Boskirk  w. 
Hartford,  14  Conn.  R.,  144;  Johnson  vs.  Parker,  4  Bush,  149;  In- 
graham  V8.  Geyer,  13  Mass.,  146.     We  think  the  latter  the  better 
opinion.     Debita  sequunlur  personam  debitoris  is  the  maxim  of  the 
civil  law,  and  it  is  sustained  by  the  universal  practice  in  cases  of  ad- 
ministrations and  bankruptcy.     As  is  said  by  McKinney,  J.,  io 
Swancy  vs.  Scott,  9  Hum.,  332 :  "To  say  that  a  bond  or  other  evi- 
dence of  debt  is  assets  where  found  is  not  only  incorrect  but  absurd,'*' 
and  as  we  have  already  seen  they  are  not  treated  as  assets  in  the 
hands  of  the  administrator  of  the  domicil,  unless  the  debtors  are 
found  there,  but  are  assets  in  the  jurisdiction  where  such  debtors  are 
to  be  found;  and  we  have  seen  that  the  same  is  the  law  in  cases  of 
foreign  bankruptcy.     We  know,  too,  that  for  the  purposes  of  attach- 
ment and  other  legal  proceedings  debts  are  everywhere  regarded  aa 
having  locality  where  the  debtors  live. 

But  when  the  debt  is  payable  at  a  particular  place,  or  is  a  fund  k 
the  hands  of  a  trustee,  there  can  be  no  question.  If  anything  in* 
tangible  or  any  chose  in  action  can  be  said  to  have  locality  we  shouU 
say  it  would  be  a  l^acy  in  the  hands  of  executors  at  the  place  of  the 
last  domicil  of  the  testator  where  only  it  can  be  claimed. 

Two  other  exceptions  to  the  application  of  the  law  of  the  foreign 
domicil  remain  to  be  briefly  noticed. 

The  books  and  cases  establish  that  the  law  which  governs  stocks 
in  incorporated  companies  is  that  to  which  they  owe  their  existeoce* 
Nor  can  the  law  of  the  foreign  domicil  of  its  owners  be  invoked  for 
the  purpose  of  attaching  to  them  incidents  or  properties  which  do 
not  belong  to  them  by  the  law  of  their  creation.  It  is  familiar  law 
that  no  corporation  can  exist  outside  of  the  law  whose  creature  it  ia 
and  of  course  can  have  no  locality  except  within  the*  reach  of  that 
law.  Upon  this  point  there  has  been  no  controversy;  -and  hence  we 
find  it  everywhere  admitted  that  as  to  all  contracts  in  respect  to  it,  as 
well  as  the  manner  of  its  transfer,  and  all  the  rights  thereby  acquired 
as  against  its  owner,  as  well  as  third  persons,  the  law  of  its  domicil 
ifi  conclusive.  This  is  necessarily  so;  for  to  give  effect  to  the  foreign 
law  in  such  cases  would  be  in  many  instances  to  give  control  to  it  io 
matters  of  domestic  government,  which  no  State  oould  tolerate^  aad 
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whidiy  when  we  consider  that  a  vast  amount  of  the  wealth  of  every 
civilized  country  \s  now  controlled  by  corporations^  might  be  regard- 
ed as  highly  dangerous. 

Nor  can  any  good  reason  be  seen  why  as  to  locality  and  its  conse- 
qaences  any  distinction  should  be  made  between  what  is  known  as 
the  capital  stock  of  a  corporation  and  the  shares  of  its  stockholders. 
A  distinction  has,  however,  been  made,  as  in  the  case  of  the  Union 
Bank  V8.  the  State,  9  Yerger,  490,  where  it  is  said  that  the  capital 
stock  of  the  bank  is  the  whole  undivided  Aind  paid  in  by  the  stock- 
holders, the  legal  right  to  which  is  vcated  in  the  corporation  to  be 
used  and  managed  for  the  benefit  of  the  members  who  have  xio  more 
claim  to  the  ownership  of  its  property  than  a  person  who  has  no 
connection  with  it.  Whereas  the  share  of  the  individual  stockhold- 
er is  only  his  individual  interest  in  the  dividends  as  they  are  de- 
clared, and  a  right  to  a  pro  rata  distribution  of  the  effects  of  the 
bank  on  hand  at  the  expiration  of  the  charter,  not  capable  of  being 
taxed  on  account  of  its  locality,  because  it  can  have  no  locality  as, 
being  a  chose  in  action,  it  necessarily  follows  the  person  of  its  owner; 
and  any  tax  upon  it  would  be  in  the  nature  of  a  tax  upon  income, 
and  from  its  very  nature  a  tax  in  personam^  and  not  in  rem^  of  neces- 
sity confined  to  the  person  of  the  owner,  who,  if  a  non-resident, 
would  be  beyond  the  jurisdiction  of  the  State,  and  not  subject  to  its 
laws. 

To  this  view  of  the  interest  of  the  stockholder,  we  can  not  sub- 
scribe.    It  is  true  that  such  shares  are  intangible.     They  have  no 
4x>rpuB;  but,  as  we  have  seeu,  there  are  many   such   rights— ;/ura  m- 
earporalia — ^to  which  locality  is  assigned  by  the  law.    The  corpo- 
ration itself  is  of  that  very  character,  and  the  same  thing  must  be 
admitted  of  the  capital  stock,  both  of  which,  in  contemplation  of 
law,  have  locality.     Nor  can  we  see  why  so  wide  a  distinction  should 
be  made  between  the  latter  and  the  individual  stock  of  the  share- 
holder.    It  is  true  that  the  shareholder  has  no  right  to  the  immediate 
possession  of  any  of  the  property  of  the  corporation.     He  has  com- 
mitted his  interest  for  the  time  to  its  control;  but  to  say  that  he  has 
DO  ioterest  in  it  for  that  reason,  is  to  say  that  the  man  who  leases  his 
land  has  no  further  interest  in  it,  orthat  the  man  who  puts  his  mon- 
ey into  a  common  fund  for  investment  or  speculation,  has  parted  with 
all  right  to  it.      Upon    what   does  the  value  of  his  share  depend 
except  upon  the  value  of  the  capital  stock  and  its  productiveness? 
And  how  can  the  value  of  the  latter  be  depreciated  without  lessen- 
ing the  value  of  the  former?    Or  how  can  one  be  taxed  so  that 
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the  burden  shall  not  fall  upon  the  other?  The  stockholder's  sbtre 
is  his  interest  in  the  capital  stock  of  the  corporation^  and  the  two 
are  so  intimately  blended  that  they  can  not  be  separated.  And 
while  it  is  true  that  one  stockholder  may  not  take  possession  of  or 
control  any  of  the  property  of  the  corporation,  when  all  the  stock- 
holders combine,  its  capital  and  property  are  all  at  their  disposal,  aod 
thus  aggregated  they  may  be  said  to  be  the  corporation  itself.  The 
capital  stock  is  divided  into  shares  to  be  parcelled  out  among  the 
stockholders  as  the  measure  of  their  respective  interests,  an  arrange- 
ment which  may  be  said  to  be  a  part  of  the  machinery  of  the  cor|K)- 
ration  for  the  management  of  its  business.  If,  then,  the  corporation 
and  its  capital  stock  have  locality,  as  undoubtedly  they  have,  it  is 
hard  to  see  why  the  same  property  should  be  denied  to  the  shares  of 
the  individual  owners,  unless  we  say  that  the  mere  paper  certificate 
of  his  share  is  his  stock. 

Besides,  it  is  agreed  that  the  doctrine  of  the  law  of  domicil  as  we 
arc  now  treating  of  it,  applies  only  to  property  which  is  movable; 
and  that  for  this  reason  it  has  no  application  to  easements,  rents, 
leases  or  other  charges  upon  lands,  because  the  rights  arising  from 
them,  spring  from  and  attach  to  the  realty,  whicli-  is  immovable. 
They,  therefore,  have  an  imaginary  locality  where  the  land  is,  and 
do  not  follow  the  person.  Why  should  not  the  same  character  be 
given,  for  the  same  reasons,  to  the  rights  to  dividends  from  the  busi- 
ness, with  the  ultimate  right  to  all  the  residuary  effects  of  a  creation 
so  strictly  local  and  immovable  as  a  corporation? 

If,  then,  we  are  to  give  such  shares  locality,  where  shall  it  he? 
They  are  incorporeal,  invisible,  intangible.  But  they  are  insepara- 
ble from  the  corporation,  and  together  represent  the  whole  value  of 
its  property  and  franchises.  Without  it  they  do  not  exist.  How  natu- 
ral and  proper  then  that  they  should  be  localized,  not  only  for  legal 
but  for  political  purposes,  where  the  corporation  is  fixed  by  the  law 
of  its  existence.  And  to  such  loitility  are  they  referred  by  the  au- 
thorities, from  which  it  would  seem  that  the  distinction  in  the  case 
referred  to  in  9  Yerger  can  not  be  supported :  Con.  Laws,  §  383; 
2  Kent,  (9th  ed.,)  430,  and  notes. 

The  vast  growth  of  the  number  and  wealth  of  corporations  within 
the  last  few  years  has  caused  this  question  to  assume  an  importance 
in  both  a  legal  and  political  view  which  it  did  not  formally  possess; 
and  hence  we  find  under  this  change  of  circumstances,  the  Legisla- 
tures of  the  country  tending  more  and  more  from  motives  of  both 
interest  and  policy,  to  localize  all  such  interests,  and  we  may  expect 
the  same  tendency  from  the  courts. 
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As  is  said  in  the  book  before  ua,  "Such  bodies  hold  iu  their  em- 
ploytoent  m altitudes  of  meu,  as  well  as  a  lai^  part  of  the  scientific, 
if  not  of  the  literary  ability  of  the  laud.  They  are  capable  of  con- 
vulsing or  quieting  the  money  market;  of  producing  a  panic,  or  of 
ioauguratiDg  a  reign  of  delirious  inflation.  If,  by  any  agencies  the 
Legislature  or  judiciary  could  be  corrupted,  or  public  sentiment  de- 
bauched, it  is  by  such  as  these.  If  we  can  suppose,  under  republi- 
can institutionH,  the  case  of  a  subject  becoming  greater  than  his  sov- 
ereign, such  a  suppositioD  would  apply  tO'  the  relations  of  some  of 
ihese  great  corporations  to  the  States  by  whom  they  are  created. 
The  railroads  of  the  United  States,  for  instance,  had  cost,  on  Janu- 
ary 1 ,1871,  ?2,620,000,000,  or  twenty-two  per  cent,  of  the  entire 
assessed  value  of  the  property  of  the  United  States.  Would  any 
Government  tolerate  the  application  to  such  corporations  of  the 
miuiais,  'mobUia  personam  seqauntur,  or  mobUia  ossibus  inhereiiif' 
Would  it  be  even  argued  in  this  duy  that  the  law  to  which  such 
corporations  are  enbiect  is  not  the  territorial  law  of  their  site,  but 
iwners?  Would  any  State  surrender 
II  hands?  If  the  greater  part  of  the 
;ions  should  be  owned  by  German 
that  the  Interest   thus  held  was  to 

!  that  the  law  of  the  domicil  controls 
tice,  is  that  which  grows  out  of  the 
it  every  species  of  property  within  its 
owner  may  be  domiciled,  shall  con- 
!xpenseS'  of  the  Government  as  the 
ifforded  to  it   by  such  Government. 

no  more  than  quote  from  the  able 
Hoyt  va.  the  Commissioners  of  Texas, 

case,  the  relator,  Hoyt,  claimed  that 
id  by  him  in  the  State  of  New  York 
1  the  ground  that  he  lived  in  New 
linion  in  the  case  the  distinguished 
lagG:  "It  is  said,  however  that  per- 

has  no  situa  away  from  the  person  or 
ihvays  deemed  to  be  present  with  him 
lie  right  to  tax  the  relator's  property 
Tew  Jersey,  rests  upon  the  universal 
i;  and  it  is  accordingly  insisted  upon 

of  law,  which,  to  all  intents  and  pur- 
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poses,  transfers  the  property  from  the  foreign  to  the  domestic  jaris* 
dietion,  and  thns  sabjects  it  to  taxation  under  our  laws.  Let  as  ob- 
serve to  what  results  such  a  theory  would  lead  us:  The  neces^ry 
oonsequenoe  is  that  goods  and  chattels  actually  within  this  State  are 
not  here,  in  any  legal  sense^  or  for  any  legal  purpose,  if  the  owier 
resides  abroad.  They  can  not  be  taxed  here,  because  they  are  with 
the  owner,  who  is  a  citizen  or  subject  of  some  foreign  State.  On  tlie 
same  ground  we  ought  to  relinquish  the  administration  of  the  effects 
of  a  person  resident  and  dying  abroad,  although  the  claims  of  do» 
mestic  creditors  may  requii^  such  administration.  So,  in  case  of  the 
bankruptcy  of  such  a  person  we  should  at  once  send  abroad  his 
effects,  and  can  not  consistently  retain  them  to  satisfy  the  claims  of 
our  own  citizens.  Again,  we  ought  not  to  have  laws  for  attaching 
the  personal  estate  of  non-residents  because  such  laws  necessarilj 
assume  that  it  has  a  situs  entirely  distinct  from  the  owuer's  domi- 
cil.  Yet  we  do,  in  certain  cases,  administer  upon  the  goods  and 
chattels  of  a  foreign  decedent;  we  refuse  to  give  up  the  effects  of  t 
bankrupt,  until  creditors  here  are  paid,  and  we  have  laws  of  attachf 
ment  against  the  effects  of  non-resident  debtors.  These  and  other 
illustrations,  which  might  be  mentioned,  demonstrate  that  the 
fiction  or  maxim  mobilia  personam  sequuntur  is,  by  no  means  of  Jant^ 
versal  application.  Like  other  fictions,  it  has  its  special  uses..  A 
may  be  resorted  to  where  convenience  and  justice  so  require*  ^  In 
other  circumstances  the  truth  and  not  the  fiction  affords,  as  it  plttblj 
ought  to  afford,  the  rule  of  action.  The  proper  use  of  legal  fifltifi^ 
is  to  prevent  injustice  according  to  the  maxim  in  fictione  fwrif^mper 
equUca  exiskUJ'  And  after  quoting  from  the  commentaries  of  Judge 
Story  to  show  that  the  fiction  will  always  yield  when  necessary  for 
the  purposes  of  justice,  he  adds,  "1  can  think  of  no  more  just  and 
appropriate  exercise  of  the  sovereignty  of  a  State  or  nation  ovet 
property  situated  within  it,  aad  protected  by  its  laws,  thaa  tp  com- 
pel it  to  contribute  towards  the  maintenance  of  government  and  law. 
Accordingly,  there  seems  to  be  no  place  for  the  fiction  of  which  we 
are  speaking,  in  a  well-adjusted  system  of  taxation.'^  After  referring 
to  and  quoting  from  a  number  of  cases  decided  upon  the  same  point, 
he  adds:  "The  cases  which  I  have  referred  to  were  determined  by 
the  highest  courts  in  five  States  of  the  Union.  They  appear  to  be 
entirely  pertinent  to  the  question  now  before  us,  and  I  am  not  aware 
of  a  single  decision  to  the  contrary."  And  in  the  course  of  his  opin- 
ion, he  shows  the  absurdity  of  the  contrary  view  by  supposing  a  man 
to  be  taxed  at  the  place  of  his  domicil,  upon  property  the  very  exist- 


Pritfcite  International  Law.  249 

ence  of  which  was  wholly  denied  by  the  laws  of  that  domicil,  as  for 
instance,  the  citizen  of  Massachusetts  upon  his  slaves  in  Louisiana. 
The  same  question  has  since  come  before  the  Supreme  Court  of  the 
United  States,  and  was  settled  in  the  same  way:  St.  Louis  vs.  The 
Ferry  Company^  11  Wall.,  423. 

We  do  not  propose  to  follow  this  subject  further.  It  might  be  in- 
teresting to  inquire  as  to  what  cases  or  classas  of  cases,  the  law  of 
the  domicil  would  yet  control  the  property  of  the  owner  abroad.  No 
doubt  there  are  such  cascs^  as  when  a  conflict  arises  as  to  goods  in 
transit,  ships  at  sea,  and  perhaps  other  property  similarly  located. 
It  is  evident  that  the  rule  is  not  now  viewed  with  much  favor,  and 
aside  from  cases  of  succession  and  marriage,  has  been  of  late  so  cir- 
cumscribed by  the  courts  as  to  have  become  of  less  importance,  per- 
haps, in  its  practical  application,  but  none  the  less  interesting  on  that 
account  to  the  student  of  international  law,  or  important  to  the  legal 
profession  as^  with  all  its  modifications,  it  still  constitutes  one  of  the 
distinctive  features  of  personal  property  and  in  matters  of  wills,  suc- 
cessions and  marriage,  has  lost  none  of  its  consequence. 

When  we  consider  the  great  increase  which  has  taken  place  in  the 
quantity  and  value  of  personal  property  in  its  various  shaj>es  and 
modes  of  employment,  many  of  which  were  unknown  to  our  ances- 
tors of  the  last  century,  it  will  not  appear  strange  that  a  disposition 
should  be  shown  in  every  government  to  restrict  within  its  territory 
the  application  of  the  laws  of  other  countries  upon  mere  grounds  of  ^ 
comity.  The  idea  once  prevailed  that  it  behooved  each  nation  to 
guard  with  jealousy  its  lands,  and  to  confine  their  ownership  to  its 
own  citizens,  lest,  forsooth,  foreigners  or  foreign  nations  should 
acquire  a  foothold  upon  its  territory,  and  thereby  endanger  its  safety. 
Hence,  it  early  became  the  political  policy  of  every  country,  either 
to  exclude  all  foreigners  from  control  over  its  soil,  or  at  least  to  pre- 
vent the  intrusion  of  any  foreign  law  which  could,  by  any  possible 
means,  lessen  its  own  complete  dominion  over  its  territory.  And 
from  the  earliest  times  to  which  the  history  of  our  law  reaches  back 
the  rule  was  inflexible,  that  land  which  was  immovable,  and  every- 
thing attached  thereto,  was  to  be  controlled  by  the  law  of  its  loca- 
tion— the  Ux  rei  »itcB,  But  as  no  such  consequences  were  to  be  ap- 
prehended from  the  ownership  of  such  unimportant  and  unstable 
property  as  personalty  then  was,  and  as  it  suited  the  general  conve- 
nience in  those  primitive  times,  and  perhaps  the  wishes  of  its  owners, 
a  different  rule  was  adopted  as  to  it,  which  was  expressed  in  the  old 
Latin  maxims  which  we  have  quoted.  But  since  that  time^  the  rela- 
voL.  n — NO.  n — 4. 
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tive  importanoe  and  value  of  the  two  kinds  of  property  has  greatly 
changed.  The  increase  of  personal  wealth  has  been  incalcalable; 
and  now,  if  any  danger  is  to  be  feared  to  the  safety  of  govemments 
from  the  control  of  property  for  their  subversion  or  corruption,  it  is 
not  from  the  power  or  influence  which  can  be  brought  to  bear  by 
their  mere  landed  proprietors,  but  from  the  corrupt  use  of  movable 
wnalth.  In  this  regard,  the  two  kinds  of  property  now  hold  reversed 
positions.  And  when  we  add  to  this  the  growing  necessities  of  gov- 
ernments for  larger  revenues,  and  the  consequent  increase  of  late 
years  of  the  burden  of  taxation,  which  requires  of  every  nation  a 
stricter  enforcement  of  the  principle  of  making  all  property  within 
its  protection  contribute  to  its  support;  and  for  this  purpose  to  fasten 
its  claim  upon  everything  within  the  reach  of  that  protection,  and, 
from  the  great  increase  of  trade  and  commercial  intercourse,  a  duty 
every  .day  more  incumbent  of  protecting  its  own  citizens  from  the 
fraud  and  imposition  of  non-residents,  it  will  seem  no  longer  just  or 
practicable  to  adhere  to  the  old  tenets  of  the  law  on  this  subject. 

R.  Hutchinson. 

Memphif,  T(nn. 
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Rules  of  Evidence-'As  Affected  by  Religious  Belief, 


Probably  no  branch  of  the  law  ha«  been  so  much  changed  in  the 
past  thirty  years,  as  that  of  evidence;  and  an  investigation  into  the 
establishment  and  subsequent  modification  of  a  limited  number  of 
the  rules  of  evidence,  can  scarcely  fail  of  being  both  interesting  and 
practically  beneficial  to  those  members  of  the  Bar  who  tend  to  view 
Jurisprudence  from  a  philosophic  standpoint.  It  has  frequently  im- 
pressed itself  that  the  law,  either  in  its  details  or  as  a  whole,  is  too 
rarely  considered  in  its  scientific  bearings;  and  too  little  attention  is  f^ 
bestowed  upon  the  causes  that  have  influenced  its  growth  and  change. 
To  an  exposition  of  a  single  rule  of  evidence,  as  it  has  been  affected 
by  the  religious  opinions  of  the  past,  this  article  will  be  principally 
devoted ;  and  in  addition,,  two  other  rules  will  be  noticed,  which, 
being  once  firmly  established,  are  now  fast  disappearing  from  among 
the  laws  of  every  civilized  State. 

In  pursuance  of  this  design,  it  will  be  expedient  to  notice  these 
three  rules  themselves;  to  trace  the  method  and  cause  of  their  origi- 
nal establishment,  and,  especially,  to  analyze  the  process  of  the  rise 
and  decay  of  the  rule  of  exclusion  of  witnesses  by  reason  of  a  defect 
of  religious  belief.  Into  this  investigation,  many  facts  and  specula- 
tions will  properly  come  which  may  seem  to  be  beyond  the  pale  of  a 
strictly  legal  paper;  but,  in  extenuation  of  this  plan,  it  is  conceived 
that  most  law  articles  are  too  strictly  confined  to  statements  of  what 
the  law  is,  and  not  sufficiently  indicative  of  how  it  came  to  be  as  it  is. 

Doubtless,  the  highest  and  most  engaging  expression  of  knowledge 
is  to  be  able  to  predict;  but  it  is  a  labor,  neither  of  ease  nor  one  de- 
void of  utility,  to  designate  the  means  by  which  have  been  estab- 
lished certain  legal  principles,  and  to  elucidate  the  causes,  and  trace 
the  social  phenomena,  that  afterwards  influenced  their  modification  or 
repeal.  To  accomplish  these  results,  with  even  a  small  degree  of 
ntis&ction  or  accuracy,  it  is  necessary  to  search  beyond  the  ineagre 
tnd  oninteresting  information  contained  in  the  ordinary  works  de- 
tigned  for  the  students  and  practitioners  of  the  law,  and  somewhat 
toaojtaint  ourselves  with  the  institutions,  beliefe,  characteristics  and 
lAiQiy  of  the  people  among  whom  these  legal  principles  were 
inUi  fttmoa  whom  they  were  transmitted,  and  by  whom  they  have 
tniiml^edi  modified  and  improved. 
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The  subjects  to  which  attention  is  now  to  be  directed,  are  the  three 
following  rules  of  evidence  as  they  existed  at  Common  Law: 
I.  The  exclusion  of  the  parties  to  actions  from  testifying. 
II.  The  exclusion  of  those  pecuniarily  interested  in  the  result  of 
the  suit. 

III.  The  disability  to  testify  by  reason  of  a  defect  of  religious 
belief. 

As  will  be  noticed,  the  first  two  of  these  rules  formed  a  portion  of 
the  Roman  law,  and  while  the  causes  that  led  to  their  adoption  by 
the  builders  of  that  wonderful  and  complex  frame  of  Jurisprudence, 
are  worthy  of  deep  and  extended  research,  yet  the  limits  of  this  arti- 
cle will  permit  only  a  slight  allusion  to  them.  Even  in  the  treat- 
ment of  these  three  rules,  as  they  related  to  the  common  law,  there 
will  be  excluded  any  inquiry  in  so  far  as  the  criminal  and  chancery 
courts  were  peculiarly  concerned ;  as  by  such  treatment  it  is  deemed 
that  the  investigation  will  be  greatly  simplified,  and  that  little  will 
be  lost  in  the  illustrations  requisite  for  a  tolerably  clear  understand- 
ing of  the  social,  political  and  religious  conditions  that  first  inaugu- 
rated and  has  since  tended  to  subvert  them. 

The  earlier  rules  of  Roman  Judicature  permitted  to  be  given  at 
the  trial  of  a  cause  the  testimony  of  all  persons  who  were  acquainted 
with  the  matter  in  issue  ;*    but  the  later  rules  were  far  stricter,  and 
sedulously  excluded  as  witnesses  not  only  the  parties  to  suits  their 
relatives  and  servants,  but  also  all  those  in  any  manner  interested  in 
the  event  of  the  cause.     The  English  common  law,  as  written  by 
Blackstone,  while  it  dropped  the  rule  excluding  relatives  and  ser- 
vants, added  the  third   now  under  discussion.^     Great  alterations 
have  been  made  since  were  spoken  those  somewhat  more  elegant  than 
erudite  lectures  of  Blackstone,  upon  a  system  of  laws  wherein  the 
courtier  rather  than  the  judge,  must  have  prompted  the  opinion  that 
Ihey  were  almost  perfect;  and  the  rules  now  of  force  in  England^and 
in  many  of  the  United  States,  are  such  as  to  admit  all  evidence 
deemed  pertinent  to  the  issue,  and  which  is  not  obnoxious  to  the 
charge  of  being  hearsay,  or  secondary,  or  of  coming  from  one  inca- 
pacitated by  defect  of  understanding.     This  last  rule,  so  obviously 
necessary  and  logical — and  depending  so  largely  for  its  proper  en- 
forcement upon  the  mental  condition  and  even  idiosyncracies  of  each 
witness — should  prevail  in  all  systems  of  evidence,  however  it  may 

*  1  Vol.  Mommson's  Hist.  Rome,  p.  205. 

'  Blackstone's  Com.,  p.  369,  and  note;  1  Starkie  on  £v.,  p.  85,  and  note;  1  Greeoleaf 
on  Ev.,  i  327. 
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be  modified  to  meet  the  exigencies  of  cases  and  the  advance  of  tech- 
nical and  psychological  knowledge. 

Not  until  a  little  more  than  twenty-five  years  ago  was  the  common 
law  rule  excluding  the  testimony  of  the  parties  to  actions,  abolished 
in  any  of  the  United  States;  and  this  was  first  done  in  Michigan,  in 
1846,  soon  afterward  in  Connecticut,  and  then  in  other  States.  The 
rule  of  exclusion  on  account  of  defect  of  religious  belief,  was  first 
abolished  in  Missouri  in  1845,  and  the  exclusion  bv  reason  of  interest 
was  first  removed  in  Connecticut  as  late  as  1849.  Prior  to  these  rad- 
ical changes,  however,  is  to  be  traced  the  modificaoions  that  these 
rales  underwent  in  construction,  at  the  hands  of  liberal  and  learned 
judges.  Among  these  may  be  mentioned  the  important  ruling  in 
Ormichund  vs.  Barker,  Willis,  245;  1  Ark.,  21,  S.  C,  where  it  was 
settled  that  a  simple  belief  in  a  God  who  will  reward  and  punish,  is 
sufficient  to  remove  the  exclusion  on  account  of  defective  religious 
opinion.  Subsequently,  by  the  course  of  decision,  it  became  to  be 
doubted,  if  it  were  even  settled  law,  whether  a  belief  in  a  future  state 
were  necessary,  provided  accountability  to  God  in  this  life  were  ac- 
knowledged.* This  certainly  was  a  great  relaxation  of  the  old  rules, 
which  had  their  very  foundation  in  the  doctrines  of  immortality  and 
future  accountability,  and  clearly  prognosticated  the  yet  larger  views 
that  are  finally  to  put  an  end  to  all  inquiry  made  to  any  person  for 
the  purpose  of  imposing  the  slightest  disability  on  account  of  any 
opinion  held  upon  any  subject,  religious  or  otherwise.' 

These  restrictive  measures  have  been  most  reluctantly  and  tardily 
removed,  and  their  repeal  may  be  pointed  to  as  an  example  of  that 
negative  legislation  which  is  so  highly  commended  by  Mr.  Buckle. 
Probably  it  is  the  most  remarkable  peculiarity  of  the  history  of  mod- 
ern legislation,  that  many  of  the  best  laws  are  those  whose  only  office 
is  to  remove  the  restraints  applied  by  former  lawmakers.  Aside 
from  the  laws  of  evidence,  the  usury  laws,  revenue  laws,  regulations 
governing  marriage,  and  the  property  of  married  women,  and  many 
others,  were  all  the  result  of  that  protective  policy  which  has  so  long 
been  the  bane  and  specialty  of  legislative  occupation.  The  largest 
reforms  and  the  highest  wisdom  have  been  shown  when  our  legisla- 
tors have  turned  their  invaluable  attention  toward  the  removal  of 
old,  rather  than  the  adoption  of  new,  regulations.  The  greatest  duty 
of  those  called  to  govern,  would  be  to  give  liberty  by  displacing  the 
burthens  that  the  lauded,  yet  foolish,  past  has  imposed  upon  society; 

'  1  Qreenleaf  od  £▼.,  {  369,  and  note.  >  Const,  of  Ga.,  of  1868. 
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and  which  have  so  long,  and  so  painfallji  impeded  its  upward  and 
onward  march. 

However,  the  statement  may  engender  dispute,  yet  it  is,  probablyi 
susceptible  of  proof,  that  those  men  who  are  commonly  delegated  to 
make  the  laws  of  a  country  are^  as  a  class,  owing  to  their  peculiar 
habits  of  life,  considerably  in  the  rear  of  the  true  thinkers  and  re- 
formers of  the  age.  Almost  all  the  salutary  changes  in  the  laws  of  a 
people  arise  from  the  theories  of  the  more  learned  and  profound,  who 
are  out  of  public  life,  being  adopted  by  those  who  are  mainly  engaged 
in  the  activities  of  life  and  the  practice  of  governing.  Indeed,  so 
true  is  this  of  all  classes  and  professions,  that  it  is  found  in  the  de- 
partment of  jurisprudence  that  the  greatest  and  most  voluminous  law 
writers  have  rarely  been  either  large  or  successful  practitioners.  So, 
too,  those  men  who  have  originated  and  given  expression  to  the 
ideas  which,  being  adopted  by  legislatures,  have  wrought  the  most 
beneficent  changes  in  the  polity  of  nations,  have^  with  few  exceptions, 
been  those  who  were  seldom,  or  never,  engaged  in  the  turmoil  and 
business  of  practical  government. 

To  think  out  correctly  what  should  be  done,  is  an  easier  task  for  a 
quiet  and  philosophic  reasoner,  than  for  one  who,  engaged  in  the  con- 
fiiets  and  policies  of  life,  has  his  sympathies  and  prejudices  always 
blended  with,  and  too  often  controlled  by,  his  daily  avocations. 

Leaving,  however,  these  interesting  speculations,  let  the  real  merits 
of  this  investigation  be  stated  thus: 

By  what  process  were  these  rules  of  evidence  evolved,  and  through 
what  influences  have  they  been  modified  and  abolished? 

In  seeking  a  solution  for  this  question,  it  is  requisite  to  go  beyond 
purely  legal  knowledge,  or  that  information  contained  in  law  books. 
As  before  intimated,  it  is  the  pre-eminent  defect  of  this  class  of 
writings  that,  while  they  are  sometimes  accurate  and  exhaustive  in 
telling  what  the  law  is,  they  rarely  attempt  to  enter  into  even  the 
slightest  explanation  of  how  the  law  came  to  be  as  it  is.  They  show 
the  changes  wrought  by  statutes  and  decisions,  but  they  fail  to  exam- 
ine or  designate  those  social  and  political  aspects  from  which  these 
statutes  and  decisions  themselves  arose.  It  is  conceded  that  an  ex- 
tended view  of  this  branch  of  inquiry  more  properly  belongs  to  a 
History  of  Jurisprudence,  yet,  even  a  slight  insight  into  these  causes, 
given  by  law  writers  in  the  introductions  to  their  treatises,  would  be 
of  great  interest  and  benefit  to  their  readers;  while  it  would,  mayhap, 
facilitate  the  labors  of  the  future  compiler  of  that  Grand  History 
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which  some  genius,  it  is  hoped,  shall  some  day  write  for  the  edifica- 
tion of  mankind,  and  the  glory  of  his  own  name. 

Neither  in  0)ke,  Blaekstone,  nor  the  various  works  specially  de- 
voted to  Evidence,  is  to  be  found  any  elucidation,  or  even  mention, 
of  the  causes  that  operated  to  annul  the  old  laws  relating  to  the  ad- 
mission of  testimony  under  the  Anglo  Saxon  and  Norman  goveru- 
meots.  And  it  is  a  further  fact,  which  at  once  points  the  character 
and  the  deficiency  of  law  books,  that  none  of  them  contain  other  than- 
a  most  superficial  discussion  of  the  causes  which  wrought  that  impor- 
tant change  in  the  history  of  the  English  law,  when  the  methods  of 
conducting  trials  as  in  existence  before  the  Conquest,  fell  into  disuse, 
and  there  became  adopted  those  rigorous  rules  that  were  in  existence 
when  Blaekstone  compiled  his  Commentaries. 

As  it  is  now  proper  to  consider  the  manner  in  which  these  rules  of 
evidence  became  established,  it  will  not  carry  us  beyond  this  plan  to 
arrive  at  the  rules  of  force  in  England  prior  to  the  full  development 
of  what  is  now  known  in  America  as  the  common  law.  It  is  quite 
well  settled  that  the  mode  of  conducting  judicial  investigations  among 
the  Anglo-Saxons,  before  as  well  as  some  time  after,  the  Conquest, 
was  to  allow  to  testify  all  the  parties  to  the  action,  as  well  as  all 
others  who  knew  anything  connected  with  and  bearing  on  the  ea^e; 
and  this  without  any  restriction  on  account  of  the  want  of  religious 
belief.*  Precisely  how  long  these  liberal  rules  continued  in  force,  it 
is  as  impossible  to  say  as  it  has  been  to  determine  when  the  common 
law  restrictions  first  became  settled  and  fixed  as  a  portion  of  that  fab- 
ric, in  commendation  of  which  has  well  Efigbboen  exhausted  the  vo- 
cabulary of  enconium. 

In  the  reign  of  King  Stephen,  who  usurped  the  English  throne  in 
1135,  were  introduced  into  that  country  the  Roman  civil  and  canon 
laws,  and  from  these  were  borrowed  many  rules  and  forms  of  pro- 
cedure, before  that  time  unknown  to  the  simpler  modes  of  Anglo- 
Saxon  and  Norman  judicature.  While  neither  history  nor  tradition 
oiables  us  to  define  the  precise  time  when  the  rules  of  evidence,  as 
taken  from  the  Roman  law,  became  adopted  by  the  Courts  of  Eng- 
hadf  yet  it  is  most  reasonable  to  suppose  that  they  were  not  estab- 
lisked  nntil  afler  the  formal  introduction  of  these  civil  and  canon 
InSk  The  old  rules  of  Saxon  and  Norman  law  may,  however,  have 
lp0«M  graitly  modified  even  before  that  date,  an,  until  after  the 
QMyM%^  civil  and  ecclesiastical  courts  were  united,  being  jointly 


Anglo-Saxons,  pp.  527  to  531;   1  Hume's  Hist,  of  £ng.,  p.  164; 
Ukfh^AVMMftne'f  Pic.  Hist  of  Eng.,  p.  245. 
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presided  over  by  the  bishop  and  ear/.  Ecclesiastical  Jurisprndenoe 
grew  up  in  England  after  the  year  597,  when  Christianity  was  first 
introduced  by  Gregory  the  Great.  At  any  rate,  whatever  may  have 
been  the  period  at  which  these  changes  began  or  culminated,  the 
causes  of  them  can,  to  a  very  considerable  extent^  be  found  in  the 
closer  oonnecticm  and  better  acquaintance,  by  the  ruling  classes  of 
England,  with  that  vast  system  of  Jurisprudence  that  took  its  rise 
in  the  crude  regulations  of  the  twelve  tables,  and  was  enlai^ed  and 
perfected  by  the  many  and  learned  Jurisconsults  of  the  most  exten- 
sive and  flourishing  of  commonwealths.  That  is,  two  of  the  roles 
now  under  discussion  must  have  greatly  owed  their  origin  to  these 
causes.  But  the  third  rule,  to  which  attention  will  be  most  specifi- 
cally directed,  and  which  excluded  testimony  by  reason  of  religious 
disbelief,  was  unknown  to  the  Romans,  and  was  the  oflshoot  of  the 
peculiarities  of  the  ages,  and  the  singular  mental  condition  induced 
by  the  religious  spirit  of  those  hapless  times  of  ignorance  and  vio- 
lence, from  the  fifth  to  the  sixteenth  century. 

Unquestionably,  the  existence  of  such  restrictive  rules  in  the  lavs 
of  a  people,  evinces  not  only  a  profound  distrust  in  the  veracity  and 
honesty  of  all  those  who  were  in  the  least  degree  pecuniarily  inter- 
ested in  the  result  of  a  suit,  but  shows  that  the  capacity  in  the  triers, 
of  weighing,  judging,  discriminating  and  separating  the  true  firom 
the  false,  was  very  imperfectly  developed.  It  proves  that  men  not 
alone  judged  each  other  by  a  standard  that  supposed  that  selfishness 
almost  invariably  counterbalanced  honor;  that  small  advance  had 
l>een  made  in  the  direction  of  estimating,  weighing  and  sifting  evi- 
dence. Moreover,  a  state  of  society  is  pictured  where  perjury  is  pre- 
sumed to  be  the  natural  consequence  of  allowing  an  interested  party 
to  testify.  To  be  honest  was  presumed  to  be  impo&sible,  where  to  be 
dishonest  was  lucrative.  No  man  was  considered  capable  of  swear- 
ing to  his  own  hurt,  and  changing  not.  To  swear  falsely  was  con- 
sidered as  a  matter  of  course  when  one  swore  in  his  own  concerns. 
To  lie  was  presumed  to  be  certain  where  a  gain  was  even  contingent 
This  deplorable  unbelief  in  the  integrity  of  interested  parties,  most 
have  originated  in  some  correct  appreciation  of  what  men  really  did 
do;  and  what  they  did  thus  unwisely  do  must  have  been  the  joint 
result  of  great  ignorance,  and  some  grave  error  by  which  the  true 
reason  for  honesty  and  honorable  dealing  was  overshadowed.  This 
error  was  the  prescribing  of  religious  tests  by  an'  unenlightened  and 
bigoted  priesthood,  only  through  a  compliance  with  which  could  truth 
be  sought  or  falsehood  detected. 
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Assnming  that  the  stringeucy  of  these  rules  of  evidence  were  main- 
ly the  result  of  the  false  faith  of  the  times,  it  will  be  the  endeavor  to 
show,  deductively,  the  manner  in  which  such  rules  were  established 
on  account  of  the  very  existence  of  the  conscience  tests  ihemselves. 
In  arriving  at  this  conclusion,  it  will  be  requisite  to  advert,  to  some 
extent,  to  those  laws  which  marked  the  national  characteristics  and 
special  narrowness  of  that  age:  To  inquire  into  the  meaning  and 
spirit  of  all  judicial  oaths,  and  to  point  out  the  changes  in  their  sanc- 
tions and  efficacy  from  ancient  to  mediaeval  times,  and  the  causes 
that  led  to  the  decline,  among  the  English,  of  their  sanctity  and  im- 
portance. 

I.  The  rules  now  being  discussed  were  introduced  into  the  body  of 
the  common  law  subsequent  to  the  reign  of  Henry  IV.  And  during 
that  reign  aU  the  evidence  was,  for  the  first  time,  required  to  be 
given  publicly  to  the  jury  in  presence  of  the  court,*  and  the  judges 
could  only,  after  this  change,  have  begun  to  establish  rules  regarding 
the  classes  of  persons  whom  they  deemed  competent  to  testify.  After 
this  period,  a  large  portion  of  the  law  of  the  realm  was  made  by  de- 
cisions delivered  from  the  bench,  and  constitute  what  is  known  as 
judicial  legislation;  and  the  peculiar  traits  of  the  earlier  developments 
of  this  legislation,  which  has  just  been  shown  to  have  commenced 
during  the  reign  of  the  fourth  Henry,  and  immediately  after  the  sub- 
stitution of  the  jury  for  the  recognitors,  will  aptly  illustrate  the  cali- 
bre and  character  of  the  judges  of  those  days.  Immediately,  these 
judges  commenced  to  curtail  the  sources  of  testimony,  and  to  confine 
the  giving  of  evidence  to  those  persons  who  nad  no  interest  in  the 
matter  in  dispute.  These  judges  were  either  clergymen  themselves, 
or  were  those  thoroughly  imbued  with  the  religious  spirit  of  the  age, 
and  whose  notions  of  law  were  principally  borrowed  from  Bome,  and 
whose  standards  of  morality  were  altogether  modeled  after  ecclesiasti- 
cal forms.  They  soon  began  to  engraft  upon  their  own  crude  con- 
ceptions of  the  rules  of  the  civil  law,  still  cruder  conceptions  of  the 
divine  law;  and  with  a  monstrous  insolence  they  closed  the  halls  of 
justice  against  the  testimony  of  those  whose  Ibeliefs  or  infidelities  they 
conceived,  had  placed  them  beyond  the  pale  of  heavenly  redemption. 
All  forms,  modes  and  phases  of  judicial  procedure  became  subservient 
to  the  one  ethical  idea  of  the  middle  ages:  that  all  honesty  must  be 
measured  by  religious  opinion,  and  that  in  determining  the  oompe* 
tency  of  a  Yritness,  as  in  dispensing  the  patronage  of  an  empire,  the 
(X)rrectne8s  of  belief  must  be  looked  to,  and  not  the  manner  in  which 

^  Pomeroj's  Maniclpal  Law,  2  131. 
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were  discharged  the  duties  of  life.  For,  indeed,  there  seems  to  have 
been  but  one  great  duty  in  life,  and  that  was  to  prepare  for  another 
life  by  thinking  rightly  in  this. 

The  rule  of  exclusion  on  account  of  a  defect  of  religious  belief,  ap- 
plied to  all  persons  who  did  not  subscribe  to  the  doctrines  then  of 
force  among  the  governing  classes  in  England,  and  operated  alike 
against  Jews,  Infidels,  Heathens,  Atheists,  and  those  excommunicate.^ 
Later,  the  rules  were  so  far  relaxed  rfs  to  exclude  only  those  who  dis- 
believed in  the  existence  of  a  God,  by  whom  truth  is  here  enjoined 
and  falsehood  hereafter  punished.  These  first  conditions  of  exclusion 
continued  until  after  the  Reformation;  and  while  the  religious  opin- 
ions of  the  people  had  changed,  yet  this  change  was  so  far  the  result 
of  the  perception  and  dislike  of  the  special  abuses  of  Popery,^  that 
neither  the  rules  of  law  nor  the  practice  of  the  courts  were  altered  or 
liberalized.  The  civil  government  was  continued  in  its  old  channels, 
and  the  judges,  for  the  most  part,  remained  wedded  to  their  old  forms 
and  old  prejudices.  And  when  some  of  the  judges  began  to  be  some- 
what liberal-minded,  when  the  influence  of  the  great  mental  move- 
ments of  the  sixteenth  century  began  to  assert  itself  beyond  purely 
religious  circles,  then  came  the  laws  of  Parliament,  and,  through  the 
Acts  of  Supremacy  and  Uniformity,  all  persons  were  subjected  to  re- 
ligious tests  before  they  were  allowed  to  enter  upon,  or  continue  in, 
offices  of  trust  or  profit. 

These  acts  were  passed  during  the  first  years  of  the  reign  of  Queen 
Elizabeth;  and  the  effect  of  the  first  act  was  to  oblige  both  ecclesi- 
astics and  laymen,  holding  office  under  the  government,  to  take  the 
oath  or  vacate  their  positions.  The  latter  statute  struck  even  more 
directly  and  violently  at  the  conscientious  scruples  of  individuals, 
and  prohibited,  under  severe  penalties,  the  use  by  a  minister  of  any 
but  the  lawfully  established  liturgy,  and  im{)Osed  a  fine  of  Is.  u]H)n 
all  persons  who  absented  themselves  from  church  on  Sundays  or  hol- 
idays.^ In  the  words  of  the  learned  author  of  the  Constitutional 
History,  "These  two  statutes  form  the  base  of  that  restrictive  code  of 
lawf",  deemed  by  some  one  of  the  fundamental  bulwarks,  by  others 
the  reproach  of  our  Constitution.^' 

Thus  these  laws,  avowedly  aimed  at  the  suppression  of  the  Roman 
Catholic  religion,  and  intended  to  advance  what  the  Government 
considered  the  purer  and  better  worship,  did  not  confine  their  blight- 
ing influence  to  the  persecutions,  which  they  aroused  against  the  one 

» 1  Phillips  on  Ev.,  p.  19,  n.  7.  » Hallam's  Const.  Hiat.,  p.  58. 

» IIallam*8  Const  Hiat,  pp.  73,  74. 
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sect,  but  ramified  throughout  society,  and,  beyoud  all  other  causes, 
confirmed  and  intensified  that  wide-spread  distrust  in  the  sincerity 
of  men,  and  served  firmly  to  establish  those  rules  which  excluded 
from  the  witne^-stand  every  one  who  was  interested  in  the  event  of 
a  suit,  or  whose  religious  beliefs  came  not  up  to  the  standard  of  the 
clergy.  Under  such  regulations,  not  less  impolitic  than  tyrranous,  it 
became  the  habit  of  a  large  portion  of  the  people  to  dissemble,  to 
play  the  hypocrite  and  to  swear  falsely.  .  Truth  and  conscience  be- 
came so  much  a  matter  of  safety  and  profit,  that  &oon  they  were 
largely  subservient  to  safety  and  profit.  The  slight  consideration 
given  to  probity  and  conscientious  scruple  is  well  illustrated  by  a 
puerile,  yet  successful  reply  made  to  the  irrefutable  argument  urged 
by  a  few  bold  thinkers  against  the  iniquity  of  these  Acts.  In  Strype, 
p.  270,  in  relating  a  speech  made  in  favor  of  the  passage  of  the  Act 
ioforcing  the  oath  of  supremacy,  the  reply  is  thus  set  forth :  "They 
say  it  touches  conscience,  and  is  a  thing  wherein  a  man  ought  to 
have  a  scruple;  but  if  any  hath  a  conscience  in  it  these  four  years 
space  might  have  settled  it.  Also,  after  his  first  refusal,  (to  take  the 
oath)  he  hath  three  months  respite  for  conference  and  settling  of  his 
conscience.'^  So,  it  was  considered  that  no  belief  could  be  too  earn- 
est, no  honesty  of  purpose  too  exalted,  not  to  be  changed  by  refer- 
ence to  pecuniary  profit,  bodily  discomfort  or  political  honors! 

It  is  mentioned  by  Hallam  that  at  the  time  these  Acts  were  being 
rigidly  enforced,  the  students  at  the  inns  of  Court,  and  the  lawyers 
in  the  most  eminent  places,  were  generally  favorable  to  Popery.  Most 
of  these,  in  order  to  retain  their  places  and  emoluments,  simulated  a 
conformity  and  took  the  oaths;  and  here  is  tii  be  found  the  strong 
reason  why  the  tendency  of  those  who  were  soon  after  actively  en- 
gaged in  the  law  departments  of  the  Government,  was  to  discourage 
changes  in  the  rules  of  evidence,  and  to  inforce  the  existing  restric- 
tions with  severity  and  thoroughness.  Furthermore,  as  the  lawyers 
of  England  have  long  been  a  powerful  class,  and  as  the  principles 
of  the  common  law,  far  more  than  those  of  any  other  system  of  laws, 
have  been  established  by  custom  and  judicial  usage  and  decision,  it 
U  readily  perceived  how  the  deep-seated  convictions,  mental  bias  and 
prejudices  of  the  Judges  and  Bar  would  exercise  a  strong  influence  in 
shaping  the  rules  for  the  admission  or  rejection  of  testimony  in  trials 
at  law. 

II.  The  taking  of  oaths  or  a  solemn  invocation  of  divine  disfavor 
u|)on  him  who  wilfully  testifies  to  what  is  false,  was  not  unknown 
among  the  ancients  both  of  Asia  and  Europe.     They  have  ever  had 
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their  origin  in  the  religious  sentiment  of  mankind;  and  among  peoples 
too  low  for  the  sense  of  accountability  to  affect  they  have  never  per- 
tained* However  important  these  forms  may  have  been  considered 
as  the  means  of  insuring  candor  and  adducing  truths  there  is  no 
record  that  any  class  of  persons  were  ever  restrained  from  giving 
evidence  in  the  tribunals  of  the  ancients  by  reason  of  a  defect  of  re- 
ligious belief.  Oaths  were  then,  as  now,  considered  necessary  to 
bind  the  conscience  of  the  witness;  but  the  ancients  were  less  scrupa- 
lous,  or  more  charitable,  in  that  they  never  applied  tests  to  deter- 
mine if  the  person  offering  to  testify  was  possessed  of  that  proper 
degree  of  faith  that  made  available  and  trustworthy  this  admirable 
but  indefinable  adjunct  of  honesty  and  truthfulness. 

There  is  not  to  be  found  in  Montesquieu's  Spirit  of  the  Lam  any 
extended  mention  of  the  spirit  that  has  prompted  all  L^islators  to 
require  the  testimony  of  witnesses  in  judicial  proceedings  to  be  given 
under  oath;  or  of  the  later  and  narrower  spirit  which  entirely  ex- 
cluded those  from  testifying  who  did  not  attain  to  a  certain  standard 
of  theological  belief.  This  eruJite  and  laborious  author  has  only 
bestowed  upon  this  branch  of  his  subject  a  few  remarks  conceroing 
the  importance  attached  to  oaths  by  the  Romans,^  and  some  allusions 
as  to  the  effect  and  manner  of  taking  them  among  the  Salic  and 
Ripurian  Franks.  There  is  no  endeavor  to  portray  the  beliefs  that 
induce  uoen  to  take  oaths  before  offering  testimony,  nor  to  trace  the 
rise  and  development  of  that  pungent  fanaticism  which  in  the  Mid- 
dle Ages  changed  the  sanction  of  an  oath  from  temporal  to  future  pun- 
ishment. The  Greeks  and  Romans  swore  by  their  gods  with  scarcely 
a  belief  or  a  fear  that  their  gods  could  punish  hereafler.  The  forms 
of  their  oaths  sufficiently  prove  that  the  direction  of  their  thoughts 
toward  heaven  or  hades  was  more  to  impress  the  power  of  the  goiis 
over  roan  while  on  this  bank  and  shoal  of  time,'  than  to  awaken  a 
fear  or  suggest  a  hope  that  divine  wrath  or  mercy  would  be  visited 
upon  them  when  lauched  forth  on  the  illimitable  sea  of  eternity. 

To  the  ancients  special  providences  were  the  only  providences; 
for  the  gods  were  conceived  incessantly  to  occupy  themselves  with 
the  gravest  concerns  as  well  as  the  most  frivolous  affairs  of  the  mor- 
tals ;  and  this  intermeddling  was  done  with  small  reference  to  the 
dignity  or  merit  of  the  personages,  whose  pursuiu  were  so  watch- 
fully cared  for.  These  gods,  too,  not  always  being  tutelary  to  the 
same  objects  were  not  at  all  times  in  accord,  and  were  not  infre- 
quently brought  into  personal  collision  by  reason  of  their  fiivoritisms 

*Monte6quieu*8  Spirit  of  Laws,  book  4,  p.  120.    »1  Mommaen'B  Hist,  of  Rome,  307 
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or  hatreds.  We  have  accounts  of  the  anger  of  Jove  finding  expres- 
sioD  in  the  indecorous  act  of  hurling  Neptune  from  Olympus  into 
the  sea;  and  Homer  has,  in  his  incomparable  manner,  recorded  a 
conflict  between  a  goddess  and  the  deity  of  battles,  in  which  the  fair 
one  90  far  triumphed  as  to  lay  the  warlike  god  full  upon  the  plain. 
The  labors,  the  loves  and  the  residences  of  the  divinities  of  the 
erudite  and  elegant  polytheists  were  confined  to  a  single  world;  and 
the  magnificent  conception  of  a  single  God,  creator  of  many  worlds, 
was,  as  if  to  show  the  wondrous  yet  erratic  power  of  the  human  intel- 
lect, reserved  for  the  son  of  a  bondswoman  and  the  leader  of  a  per- 
verse and  unlearned  race. 

These  considerations  render  it  altogether  apparent  that  there  was 
a  marked  distinction  in  the  spirit  of  the  oaths  of  the  ancients  and 
those  that  came  to  be  eo  plenteously  applied  under  the  administra- 
tions of  the  common  law.  The  distinction  was  this:  The  sanctions 
of  the  first  were  all  earthly;  the  sanctions  of  the  last  were  of  the 
life  to  come.  If  oaths  are  better  observed  now  than  in  olden  days 
it  is  because  the  advance  of  knowledge  has  rendered  possible  the 
greater  certainty  of  the  detection  of  perjury,  and  impressed  the  wit- 
ness with  the  impropriety  and  fear  of  exposing  himself  to  social 
disgrace. 

Whatever  doubts  may  be  entertained  by  a  philosopher  or  a  skeptic 
in  ri'lation  to  the  validity  of  the  proofs  upon  which  are  founded  the 
doctrines  of  immortality  and  future  accountability,  or  of  the  advan- 
tage to  be  derived  from  the  beliefs  themselves  in  directing  or  re- 
straining the  motives  and  passions  of  men,  yet  those  doctrines 
have  been  so  firmly  fixed  in  the  intellect  of  those  countries  where 
dirigtianity  has  been  received,  that  they  can  be  considered  as  having 
escertised  an  almost  inestimable  control  over  human  actions.  To 
wch  influence  without  doubt  may  be  attributed  the  modifications  in 
the  sense  and  spirit  of  judicial  oaths  since  the  days  of  the  Csesars. 
And  how  natural  and  easy  is  the  step  from  the  belief  that  the  prima- 
Tf  importance  of  oaths  consisted  in  the  binding  of  the  conscience 
hft^Boa  of  a  fear  of  future  torments  to  the  conclusion  that  those 
ikodid  tiot  80  believe  would  find  in  themselves  no  motive  to  speak 
tlM^aiid  well!  During  the  reign  of  theology,  heresy  and  infi- 
Hkf  w^*6  of  all  things  the  most  foolish  and  most  wicked;  and  that 
li%liimiijjj(iiiii  III  should  be  given  to  such  grave  offenses,  so  that  the 
be  saved  from  everlasting  perdition,  no  means  were  left 
Ami^  persuade  or  coerce  the  unbeliever  into  the  only  true 
'  jitti  to  life  eternal. 
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Exclusion  from  testifying  in  a  court,  even  if  truth  could  come 
from  an  infidel,  was  but  a  small  disadvantage  to  the  society  or  the 
individual  whose  fondest  tenets  were  that  whatsoever  that  was  good 
and  noble  and  true  must  reach  us  only  beyond  the  grave. 

Among  the  ancients  the  differences  of  religious  beliefs,  as  they 
affected  judicial  veracity,  were  of  no  import.  Every  one  was  pre- 
sumed to  believe  in  some  of  the  gods,  and  the  skeptical  spirit  was 
either  unheard  of  or  uncared  for  in  the  great  variety  of  opinions  and 
worships.  Socrates  is  the  most  noted  and  most  deplored  of  the 
ancient  martyrs  to  infidelity;  and  his  offense  acquired  its  gravity  and 
its  notoriety  from  the  supposed  subversion  of  the  political  and  nation- 
al authority  that  the  misconception  of  the  nature  or  the  repudiation 
of  the  power  of  the  gods  would  entail.  A  great  historian  ha«?  noticed 
that  the  ancients  were  singularly  free  both  from  the  spirit  and  p^a^ 
tice  of  persecution;  and  the  indifference  with  which  religious  opin- 
ions were  regarded  among  the  Eomans  is  doubtless  attributable  to 
the  fact  that  where  there  was  so  much  from  which  to  chcose.  every 
one  was  supposed  to  be  attached  to  some  form  of  belief 

The  abstract  principle  upon  which  the  utility  of  oaths  appears  to 
be  founded  is,  that  the  Deity  concerns  himself  especially  to  punish 
those  who  wilfully  bear  such  false  witness  against  their  neighbors  as 
is  calculated  to  injure  them;  and  to  call  attention  to  this  principle, 
and  to  imprecate  divine  vengeance  in  case  of  peijury,  are  the  pur- 
poses which  the  administering  of  oaths  are  conceived  to  subserve. 
An  exclusion  for  want  of  faith,  while  it  inevitably  tended  to  lessen 
the  quantity  of  evidence  that  should  be  offered,  also  precluded  from 
testifying  some  of  the  most  honest  and  truthful  of  men.  Nor  did 
the  evil  stop  here;  for  the  fact  of  assuming  testimony  to  be  trae,  if 
it  came  from  the  lips  of  a  believer,  operated  to  check  the  tendency 
strictly  to  inquire  into  and  discreetly  to  analyze  the  evidence  of  each 
witness — a  rational  and  equitable  method  that  courts  of  justice  should 
ever  conform  to.  . 

From  these  remarks  it  may  not  fail  to  appear  that  the  chief  ele- 
ments in  the  establishment  of  this  common  law  rule,  which  excluded 
a  witness  by  reason  of  defect  of  religious  belief  were  the  misappre- 
hensions and  distortions  of  those  two  sublime  but  vague  doctrines  of 
the  immortality  of  the  soul  and  of  future  accountability. 

It  is  now  in  turn  to  trace  those  political  phenomena  of  the  middle 
ages  which  conspired  to  carry  religious  intolerance  into  every  depart- 
ment of  life,  to  invest  the  makers  and  ministers  of  the  law  with  the 
power  of  applying  the  rules  derived  from  this  intolerance,  and  to  phce 
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almost  nnder  its  control  the  methods  of  conducting  trials  at  law  and 
the  very  genios  of  jurisprudence  itself. 

The  system  of  polytheism  being  so  disseminated^  was  proportiona- 
bly  weakened^  and  rarely  excited  in  its  votaries  a  large  degree  either 
of  enthusiasm  or  animosity.  But  the  doctrines  of  Christianity,  as  they 
are  more  fixed^  and  centered  absolutely  upon  one  great  exemplar, 
were  adapted  to  inspire  the  largest  amount  of  earnest  belief  and  vio- 
lent fanaticism ;  and  to  the  certainty  of  its  tenets  it  superadded  the 
belief,  and  awakened  the  hopes  of  a  future  fraught  with  every  bliss 
for  those  who  followed  its  teachings,  or  every  torment  for  those  who 
neglected  or  refused  such  conformity.  The  Roman  pontiffs  were,  al- 
though often  men  of  learning  and  talent,  scarcely  ever  more  than  the 
masters  of  certain  State  ceremonies.  The  priests  of  the  middle  ages 
were  the  heaven-chosen  ministers  of  the  holy  and  perfect  revelation 
of  the  Divine  will ;  and  the  common  ambitions  of  men,  conjoined 
with  the  aathority  and  prestige  of  a  blessed  church  establishment, 
grasped,  and  for  ages  held,  the  supreme  power  both  in  religious  and 
secular  affairs.  With  this,  the  Feudal  system,  introduced  into  Eng- 
land by  the  Conquest,  placed  unlimited  dominion  in  the  hands  of  the 
Nobles  and  Crown,  and  these  were  under  the  absolute  control  of  the 
clerical  authorities.  A  king  might  govern  a  nation,  but  a  priest 
must  keep  the  king's  conscience.  The  clergy,  or  those  under  the  in- 
fluence of  the  clergy,  made  and  executed  the  laws;  and  to  these  men 
nothing  was  so  greatly  against  all  law  as  unbelief.  This  was  the  one 
unpardonable  sin;  and  this  narrow  superstition  has  not  yet  ceased 
to  animate  the  creeds  and  enliven  the  eloquence  of  christian  divines. 
The  ambition,  the  interest,  and  the  sincerity  of  the  clergy,  demanded 
that  every  legal  principle,  and  each  judicial  rule  and  decision,  should 
have  for  their  primal  object  the  consolidation  and  extension  of  the 
church,  and  the  suppreasion  of  schism  and  infidelity.  Both  schism 
and  infidelity  were  considered  damning  sins,  and  both  alike  unfitted 
a  person  for  the  proper  discharge  of  the  obligations  of  this  life,  or  the 
participation  in  the  joys  of  the  next. 

Naturally  enough,  where  the  rules  of  evidence  were  prescribed,  and 
justice  was  administered  by  men  of  such  tempers,  no  means  were  left 
undeveloped  to  maintain  the  power  and  advance  the  welfare  of  the 
church,  and  its  power,  welfare  and  purity  were  conceived  to  consist 
in  its  secular  authority,  in  the  number  of  its  adherents,  and  in  the 
mfluence  of  its  directors.  To  swear  falsely  was  a  crime  against  soci- 
ety and  against  Ood ;  but  to  swear  truly  was  only  probable  when  the 
obligation  to  society  and  to  God  had  been  recognized  through  a  belief 
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in  the  only  true  and  binding  words  of  God*  He  who  was  at  enmity 
with  the  Creator,  by  reason  of  disbelief,  was  equally  at  enmity  witk 
the  creatures.  No  motive  for  rectitude  of  conduct  was  admitted,  ex- 
cept correctness  of  belief.  No  proposition  was  clearer  than  that  he 
who  was  insensible  to  the  fear  of  God's  wrath,  must  also  be  callous 
to  his  neighbor's  good  and  his  own  reputation.  It  was  never  dreamed 
that  human  conduct  could  be  rightly  regulated  by  motives  other  than 
a  fear  of  Hell :  and  it  was  necessarv  to  believe  in  order  to  fear.  If 
time  or  space  permitted,  it  might  not  be  uninteresting  to  note,  some^ 
what  at  large,  the  baleful  influences  of  the  Demonology  of  those  ages, 
when  the  most  horrible  inflictions  were  regarded  in  the  light  of  a 
kindness  and  a  blessing,  if  they  induced  or  extorted  an  aoceptanoe  of 
the  prevailing  faith,  and  when  the  "roaring  lion"  could  only  be 
eluded  by  hastening  to  seek  an  asylum  in  the  bosom  of  the  all-pow- 
erful Church.  The  genius  of  Milton  and  of  Dante  has  graphically 
pictured  the  torments  that  await  the  unbelieving  soul;  and  the  latter 
poet,  by  a  master  stroke  of  the  terrible  and  the  unpitying,  has  writ- 
ten over  the  brazen  gates  of  Hell : 

'^Ogui  laadate  y>eranzaJ^ 

At  the  time  of  the  establishment  of  these  rules,  the  grossest  igno- 
rance and  superstition  prevailed  throughout  the  whole  of  Europe. 
Such  learning  and  intellectual  vigor  as  existed  at  all  was  almost  ei- 
clusively  confined  to  the  church;  and  the  law  conferring  benefU  of 
clergy  in  England  was  a  noted  instance  both  of  the  exercise  and  the 
abuse  of  the  knowledge  of  those  ages.  With  the  human  mind  in  so 
backward  a  condition,  the  principles  underlying  the  enactment  and 
execution  of  the  laws,  were  necessarily  of  a  crude,  and  often  of  an 
extremely  harsh,  character;  and  a  slight  examination  into  the  spirit 
of  the  legislation  and  judicature  of  the  times,  will  exhibit  those  bar* 
barous  but  natural  methods  which  are  adopted  by  a  people  before 
they  have  sufficiently  advanced  to  compare,  to  discriminate  and  to 
weigh  circumstances,  and  to  reconcile  conflicting  testimony.  Where 
judges  and  juries  are  unable  to  compass  these  mental  labors,  the  most 
obvious  course  is  to  restrict  the  rules  and  leave  unopened  the  avenues 
from  which  may  issue  the  necessity  for  such  investigations,  by  attrib- 
uting to  a  certain  kind  of  evidence  the  merit  of  conclusiveness.  In 
these  rude  times,  before  the  intellect  had  acquired  the  power  or  habit 
of  refining  and  drawing  nice  distinctions,  the  only  effort  was  to  settle 
upon  and  define  a  few  easy  rules;  and  the  practice  was  to  arrive  at 
the  result  or  verdict  in  the  trial  of  a  cause  by  the  application  of  theBe 
rules,  each  one  of  which  had  its  own  weight  and  special  influefioe. 
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If  twelve  men  would  swear  that  their  friend  or  neighbor  had  not^  in 
their  belief^  committed  an  alleged  offense,  the  law  conclusively  pre- 
sumed this  as  suiScient  to  exonerate  the  accused — and  such  evidence 
could  only  be  overturned  by  other  as  tangible,  as  direct,  and  as  indis- 
putable. Circumstances  could  have  no  effect  to  displace  such  posi- 
tive testimony,  because  circumstances  would  require  to  be  sifted, 
weighed  and  examined  with  scrupulous  and  scrutinizing  care-— efforts 
of  which  the  judicial  mind  of  the  times  was  utterly  incapable.  The 
indefinite,  the  to-be-ascertained,  was  ever  excluded,  ao  far  as  could  be; 
and  this  system  of  discarding  the  functions  of  discretion  and  judg- 
ment, and  the  elements  of  probability  and  uncertainty,  was  carried 
so  6r  as  to  have  the  value  of  each  man's  oath,  and  the  amount  he 
could  claim  as  plaintiff,  or  lose  as  defendant,  fixed  at  some  positive 
and  unvarying  standard,  according  to  his  stcUua  in  the  government. 
Peoples,  as  individuals,  learn  to  count  before  they  learn  to  compare; 
the  faculty  of  calculation  precedes  the  faculty  of  judging;  and  it  was 
far  easier  to  ascertain  the  worth  of  the  testimony  of  a  coerfe  or  a  noble 
by  aflSxing  to  it  some  definite  and  unchanging  merit,  than  to  de- 
termine it  by  their  characters,  their  means  of  knowing,  powers  of 
observation,  and  manner  of  testifying. 

The  reason  for  the  adoption  of  these  methods,  however,  was  two- 
fold :  A  strong  belief  in  the  special  interpositions  of  God;  and  a  small 
capability  of  judging.  The  ordeal  of  water  or  iron,  and  later,  the 
wager  of  battle,  were  direct  appeals  to  the  protecting  care  and  active 
interest  of  Divine  power;  and  so  the  same  firm  belief  in  Divine  inter- 
position, in  the  most  ordinary  and  trivial  affairs  of  men,  made  possi- 
ble the  rule  of  compurgation.  If  heaven  could  shield  the  accused 
when  he  plunged  his  arm  into  boiling  water,  or  carried  hot  iron  in 
his  naked  hand,  so  it  would  punish,  in  some  open  and  apparent  way, 
those  who  falsely  testified  to  his  guilt  or  innocence.  The  decision  of 
causes  was  not  to  be  effected  by  nice  calculations  as  to  the  weight,  or 
directness,  or  probability  of  the  testimony;  but  the  duty  of  the  judge 
was  more  to  see  the  prescribed  forma  of  the  trial  complied  with,  than 
to  render  a  decision  or  expound  a  law.  The  decision  was  bound  up 
in  the  result  of  the  experiment.  God  was  present  and  pronounced 
upon  the  guilt  or  inncx^nce  by  his  own  direct  interference  and  edict; 
and  it  was  regarded  as  arrogant  sacrilege  that  the  reason  of  man 
should  even  attempt  to  mould  the  decrees  of  an  investigation  that  Prov- 
idence so  delighted  to  watch  over  and  direct.  True,  the  argument 
defeated  itself,  for  if  Deity  so  directly  judged  a  cause,  it  was  a  labor, 
l)oth  of  supererogation  and  profi9ination,  for  man  thus  to  interfere  or 
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to  assist^  by  the  establishment  of  tribunals  or  the  exeeution  of  sen- 
tences, in  matters  so  peculiarly  within  the  province  and  under  the 
supervision  of  Jehovah.  But  the  men  of  those  days  were  little  in 
the  habit  of  pushing  logic  to  extremes.  Thus  we  discover  that  tiie 
too  strong  belief  in  what  are  termed  specioZ  providences  has  ever  had 
the  tendency  to  retard  the  progress  of  man  in  the  free  and  correct 
exercise  of  his  faculties,  and  has  long  delayed  in  the  departments  of 
Jurisprudence,  as  in  those  of  politics,  of  morals,  and  of  social  arrange- 
ments, that  reliance  upon  reason  and  lata  from  which  alone  can  be 
drawn  the  facts  and  generalizations  requisite  for  the  construction  of 
sciences  and  the  highest  development  of  ideas. 

After  the  belief  in  special  providences  had  grown  weaker,  and  the 
rules  of  law  had  begun  to  be  made  with  reference  to  the  employmeDt 
of  a  certain  degree  of  reason  and  discretion  in  the  decision  of  causee, 
it  is  found  that  the  belief  in  the  integrity  of  those  who  were  theoloe- 
ically  competent  and  credible  as  witnesses,  began  also  to  be  less 
strong  than  during  the  times  of  compurgation.*     Then  came  suflS- 
cient  light  to  show  men  how  absurd  it  was  to  seek  for  truth  in  the 
observance  of  mere  forms  and  ceremonies,  rather  than  in  the  exercise 
of  the  judgment  upon  many  facts  and  circumstances;  and,  as  is  com- 
mon, it  was  sought  to  rectify  this  abuse  by  introducing  other  fomi 
to  take  the  places  of  those  that  were  discarded.     When  the  Compur- 
gators, who  had  been  both  witnesses  and  jury,  lost  that  dual  charac- 
ter, and  were  constituted  a  jury  to  hear  testimony  from  others,  and 
then  to  decide,  the  judges  began  to  establish  rules  defining  legal  evi- 
dence, and  for  the  exclusion  of  certain  persons  from  giving  evidence.* 
The  subsequent  increase  of  knowledge,  and  larger  acquaintance  with 
the  Roman  law,  induced  a  further  restriction,  and  also  the  modified 
adoption  of  the  civil  law  rules  a.s  to  who  were  deemed  interested  par- 
.ties  in  an  action  at  law.     Still  later,  and  from  causes  unique  and 
extraordinary  in  themselves,  followed  the  rule  of  exclusion  by  reason 
of  a  defect  of  religious  principle;   and  yet  later  came  their  relaxation 
— the  process  of  disintegration — ^and  now  the  tendency  is  to  arrive  at 
verdicts  or  results  in  all  legal  trials  by  a  large  generalization  of  com- 
plicated facts,  by  a  careful  and  analytical  consideration  of  various 
kinds  of  evidence,  and  thus  to  call  forth  the  powers  of  discrimination 
and  comparison.     By  reason  of  this  relaxation,  a  larger  class  effects, 
circumstances,  incidents  and  specialties  is,  and  ought  to  be,  submitted 
to  the  triers  of  causes,  than  was  permitted  under  the  old  system,  and 
in  proportion  as  general  education  and  mental  acumen  increase,  will 

1  Pomeroy'B  Mun.  Law,  ?  124.  ^Ibid,  i  236. 
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this  metiiod  df  trial  be  enlargwl  and  perfpctecl.  Circumstantial  evi- 
deace,  even  in  criiuinal  cases,  is  of  comparatively  modern  application, 
and  it  has  yet  to  be  as  liberally  introduced  into  botli  criminal  and 
dvil  trials,  as  it  should.  So,  also,  are  the  rules  in  both  those  branches 
of  the  law — when  relating  to  direct  evidence,  and  evidence  appHcabfe 
to  the  unie^ntirely  too  narrow  and  restrictive;  and  it  shall  be 
among  the  achievements  of  the  more  scientific  legislation  of  the  future 
entirely  to  do  away  with  many  of  them. 

In  conjecturing  the  time  when  the  third  rule  of  exclusion  took  its 
origin,  if  seems  ma'it  reasonable  to  suppose  that  it  was  after  the  com- 
plete subjection  of  temporal  affairs  to  the  spiritual  powers  had  in 
some  measure  re-acted,  and  that  it  ciime  into  existence  for  the  pur- 
jxwe  of  aiding  to  quell  that  spirit  of  intjuiry  and  skepticism  which 
was  so  long,  so  bitterly,  and  so  successfully  persecuted  and  crippled 
by  the  clergy.     It  must  have  been  adopted  as  a  test  of  orthodoxy, 

—J _j^  ._p___-__.  conformity  and  precluding  change. 

[lent  is  now  far  too  strong  for  the 
itil  the  seventet^nth  century,  to  think 
ith  the  sanctified  modes  of  the  past, 
,  and  quite  oflen  blasphemous  and 
ions  of  the  church,  but  the  laws  of 
■ek  the  progress  of  the  intellect  and 
:  formularies  and  beliefs.  The  rulers 
ad  to  keep  public  opinion  where  it 
le  laws  of  Church  and  State  were 
le  movements  and  chill  the  ardor  of 

it  of  the  rule  required  that  the  party 
stioned,  before  the  admission  of  any 
IS,  and  if  found  deficient,  rejected. 
)ath,  such  facts  as  would  enable  the 
J  speak  truth  when  sworn.  He  wa« 
mt  a  sanction,  in  onler  that  it  might 
the  truth  with  one.  His  veracity, 
n,  and  considered  to  be  a  convincing 
upon  if  an  oath  were  administered, 
ntives  of  prudence  or  a  lack  of  prin- 
liever,  when  he  really  was  not,  was 
one  whose  very  honesty  would  not 
uld  be  uttered  as  to  his  speculative 
of  confidence.     To  an  unprincipled 
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or  a  prejudiced  witness,  a  premium  was  oflered  to  follow  up  a  false 
statement  with  a  false  oath;  while  to  a  person  of  extreme  probity, 
though  of  unorthodox  opinions,  all  avenues  were  closed  against  him 
to  justify  himself,  or  to  advance  the  cause  of  justice. 

To  make  more  apparent  the  bygone  close  connection  of  religioos 
and  political  intolerance,  or  rather  the  connection  of  religious  intol- 
erance with  what  ought  to  have  been  purely  political  concerns,  it  may 
not  be  unprofitable  to  refer  to  the  remarkable  change  that  came  over 
the  laws  of  England  in  the  17th  century.     Not  until  after  King 
James  ascended  the  throne  in  1603,  was  that  change  percei)tible  by 
which  politics  became  merged  into  theology.*     Or,  to  speak  more 
accurately,  not  until  then  were  certain  matters  anterior  to  that  time 
ever  considered  as  offenses  against  spiritual  authorities^  severed,  sep- 
arated  from  religious,  and  merged    into   the    domain  of   political 
offenses.     For  the  first  time  many  acts  that  had  been  looked  upon  as 
only  crimes  against  church  began  to  be  regarded  as  crimes  against 
the  secular  authorities.     Before  this,  witchcraft,  heresy  and  such 
offenses  had  been  looked  upon  as  solely  spiritual,  to  be  tried  by  the 
ecclesiastical  courts,  and  visited  "with  such  disabilities  and  penalties  as 
these  courts    saw  projier  to    inflict.      At  that  time  the  spirit    of 
rationalism  was  far  too  weak  to  abolish  these  offenses  altogether,  bnt 
it  was  strong  enough  for  them  to  be  regarded  as  offenses  against 
social  rather  than  spiritual  interests.     And  the  inquiry  into  and  pun- 
ishment of  them  as  crimes  against  the  State,  the  recognition  of  Ac 
idea  that  they  affected  man  as  a  citizen  rather  than  as  a  creature, 
were  but   the  necessary  steps  to  that  higher  skepticism  which  has 
altogether  discarded  them  from  among  the  penal  laws. 

Not  until  the  middle  of  the  18th  century  was  the  separation  of 
religion  and  politics  fully  effected;  and  when  it  did  occur,  the  clergy 
were  left;  with  small  power  as  to  the  number  or  degree  of  the  offenses 
reserved  for  their  punishment.  Thus  were  they  deprived  of  their 
rights  over  the  subject  except  in  cases  touching  the  domestic  rela^ons, 
in  matters  connected  with  the  church  establishment,  and  in  testa- 
mentary causes.  In  none  of  these  were  the  liberty  and  life  of  a  per- 
son subjected  to  their  jurisdiction,  and  their  decrees  could  only  be 
inforced  by  excommunication.^  The  same  advance  in  knowledge  that 
served  to  place  the  punishment  of  certain  offenses  within  the  pro- 
vince of  politics  rather  than  religion,  served  also  to  induce  men  to 
look  upon  perjury  as  more  an  infraction  of  social  than  spiritual  duty; 
and  served,  furthermore,  to  the  weakening  of  all  legal  rulea  that 

^Amold^B  Lectures  on  Modern  History,  p.  232.    *2  Blackstone's  Com^  ch.  7,  p.  87. 
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were  the  outgrowth  of  ecclesiastical  doctrines.  As  a  new  standard 
of  morality  was  put  up,  the  old  rules  concerning  moral  competency 
were  put  down. 

For  hundreds  of  years  before  this  time  the  principal  offices  and 
honors  had  been  bestowed  almost  exclusively  upon  the  priesthood^ 
and  they  were  for  a  long  period  the  wealthiest  and  most  influential 
classes  in  England  and  in  Europe.^  Judges,  councillors,  officers  of 
finance  and  commanders  of  armies  were  chosen  from  the  clergy;  and 
during  the  important  age  when  the  common  law  was  receiving  its 
most  enduring  impress,  it  was  administered  and  expounded  by  men 
who  were  deeply  imbued  both  with  religious  principle  and  fanaticism. 
Consequently  it  becomes  a  source  of  small  wonder  that  a  defect  of 
religious  belief  should  have  formed  an  insu))erable  barrier  to  the 
competency  of  one  ofPered  as  a  witness. 

After  the  separation  of  politics  and  religion  the  high  places  of  the 
land  began  to  fall  away  from  the  ecclesiastics;  the  judicature  of  the 
realm  began  to  be  formed  and  administered  by  lawyers  rather  than 
priests;  and  thus  was  lain  the  foundation  for  the  entire  secularization 
of  the  law,  and  the  means  of  effecting  those  rational  and  humane 
regulations,  both  private  and  international,  that  have  so  greatly  ad- 
vanced the  welfare  and  enlightenment  of  all  nations.  But,  before 
the  growth  of  politics,  as  apart  from  religion  was  possible  it  was 
requisite  that  some  standard  should  be  formed  and  set  up  among 
men,  regarding  justice  and  duty,  other  than  entire  belief  in  and  sub- 
mission to  spiritual  authorities.  It  is  in  the  order  of  events  that  the 
severance  of  morals  and  theology  should  precede  that  of  politics  and 
theology;  for  when  there  was  no  standard  for  human  conduct,  except 
that  builded  by  the  teachers  of  dogmatic  belief,  there  could  be  no 
received  theories  and  speculations  concerning  the  natural  and  inher- 
ent rights  of  individuals  and  citizens.  Such,  too,  was  Feally  the  case, 
for  the  separation  of  morals  from  theology  was  effected  at  least  half 
a  century  earlier  than  the  separation  of  theology  and  politics.* 

Already  has  been  remarked  the  anomalous  condition  of  the  Gov- 
ernments of  modern  times,  wherein  the  legislators  are  commonly  far 
behind  the  true  thinkers  and  reformers  of  society.  And  a  consider- 
ation of  those  imperfections  in  the  law,  which  have  to  some  extent 
been  remedied — such  as  modifications  in  the  marriage  relations,  and 
in  evidence — as  well  as  those  abuses  that  yet  remain  to  be  rectified — 

H  Turner's  Hiat.  Epg.,  p.  132. 

'Buckle's  Hist.  Civ.,  p.  305;    Leckey's  Bationalism  in  Europe. 


270  Rules  of  Evidence. 

such  as  the  usury  Jaws^  and  jury  trial  in  civil  causes — will  most 
strongly  impress  this  singular  fact. 

The  extreme  reluctance  with  which  law-makers  have  approached 
and  adopted  these  changes  is  altogether  notorious^  although  a  few 
eminent  men  and  learned  judges  have  long  since  pointed  out  the  im- 
policy and  uselessness  of  these  effete  regulations.  A  striking  pecu- 
liarity connected  with  the  dis-establishment  of  the  old  rules  of  law 
in  this  country  is  that  the  changes  have  almost  uniformly  commenced 
in  the  Western  States  and  Territories,  where  the  hold  of  custom  and 
authority  was  weakest,  and  where  the  makers  and  judges  of  the  law 
were  for  the  most  part  young  and  enterprising  men,  whose  education 
had  not  been  of  an  ecclesiastical  character. 

Having  selected  those  rules  of  evidence  that  have  undergone  radi- 
cal changes  in  the  near  past,  the  endeavor  has  been  to  show  that  the 
jurisprudence  of  the  earlier  Britons,  the  Anglo-Saxons  and  Normans 
contained  neither  of  these  restrictive  regulations;  but  that  they  were 
grafted  upon  the  law  after  the  intro'duction  of  the  civil  law  into  Eng- 
land, the  attainment  of  almost  unlimited  control  by  the  clergy,  and 
after  was  commenced  the  system  of  judicial  legislation  for  which 
English  Judges  have  been  so  noted.  Further,  that  the  Judges  who 
originated  and  established  these  rules  were  deeply  imbued  with  the 
religious  dogmatism  of  mediaeval  times,  and  that,  in  their  eyes,  &ith 
in  human  testimony  was  greatly  diminished  or  increased  as  the  wit- 
ness dissented  from  or  believed  in  the  religion  of  the  age.  That  a 
too  great  reference  to  spiritual  sanctions  induced,  in  the  law-makers, 
a  corresponding  neglect  of  the  temporal  and  legal  punishments  ot 
perjury;  and  these  consideraticuis,  conjoined  with  the  knowledge  and 
practice  of  the  civil  law  in  the  ecclesiastical  courts,  contributed  to  the 
formation  of  those  restrictive  rules.  That  the  methods  derived  from 
the  Saxims  of  reducing  all  things  to  an  assumed  certainty,  through  the 
instrumentality  of  forms,  and  so  leaving  little  to  the  judgment  or 
discretion  of  the  triers  of  causes,  was  in  no  small  degree  conducive  to 
the  fixing  of  these  rules.  That  the  fundamental  legal  error  of  the 
middle  ages  was  the  attempt  to  form  and  maintain  belief  and  opinion 
by  law;  when  laws  themselves  should  only  be  established  by  patient, 
tolerant  and  scientific  inquiries  into  the  nature  of  mind  and  matter. 
And,  lastly,  that  with  the  severance  of  morals,  politics  and  religion, 
jurisprudence  assumed  a  novel  phase;  and  instead  of  its  rules  being 

^During  the  last  (month  of  1871,  it  was  gravely  urged  in  the  Legislatnre  of  Geor- 
gia that  the  usury  laws  ought  not  to  be  abolished,  because  the  Jewi  were  oommindcd 
not  to  lend  money  at  interest  I 
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modeled  after  certain  preconceived  and  assumedly  unalterable  condi- 
tions of  life  and  destiny,  they  began  to  conform  to  the  new  develop- 
ments of  society,  the  real  character  and  needs  of  man,  and  to  the 
unchanging  truths  of  moral  and  physical  being. 

The  ramifications  of  the  questions  thus  adverted  to  would  lead  to 
many  of  the  most  interesting  and  profound  inquiries  concerning  evi- 
dence and  the  process  of  the  development  of  its  rules;  but  the  limits 
of  an  article  of  this  nature  render  it  expedient  that  we  should  bring 
to  a  close  an  investigation  that  has  enabled  us  to  indicate,  rather 
than  adequately  to  examine,  even  so  small  a  portion  of  those  large 
and  useful  truths.  It  may  be  permissible,  however,  to  remark  before 
ending  this  incomplete  portrayal,  that  the  most  sensible  and  philo- 
sophic rules  which  can  guide  an  enlightened  court 'of  justice  in  the 
trial  of  causes  should  be  almost  precisely  those  that  a  wise,  practical 
and  educated  roan  would  adopt  in  the  investigation  of  a  question,  at 
the  real  truth  of  which  he  had  earnestly  undertaken  to  arrive.  In 
jurisprudence,  it  remains  for  a  higher  appreciation  and  more  accurate 
development  of  the  science  of  circumstances  to  mete  out  impartial 
and  complete  justice;  as  in  society  it  remains  for  a  better  understand- 
ing of  and  greater  regard  for  the  equities  of  individuals  to  insure 
the  n^ht  use  of  such  portion  of  times  as  nature  has  here  allotted  to 
each  of  us,  and  the  niore  equal  distribution  of  the  fruits  of  labor 
and  participation  in  the  pleasant  things  and  places  that  are  spread 
along  the  pathway  of  this  mysterious  pilgrimage. 

Henby  B.  Tompkins. 

Savanoah,  Gra. 
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SEcnoN  1.  By  Whtm  Prtimtmeni  Made,       SEonoK  IIL  Hme  ^PrtaaiimnL 
Section  II.  To  Whom  PrtaerUment  Made.      Section  IV.  FUux  ofPrtKntme^ 

Section  V.  Mode  of  PresetUment, 


§  1.  The  engagement  entered  into  by  the  acceptor  of  a  bill  and 
the  maker  of  a  note  is,  that  it  shall  be  paid  at  its  maturity — ^that  is, 
on  the  day  that  it  falls  due,  and  at  the  place  specified  for  payment,  if 
any  place  be  designated — upon  its  presentment.  This  eDgagement  u 
absolute,  but  that  of  the  drawer  of  a  bill  and  the  indorser  of  a  bill 
or  note  is  conditional,  and  contingent  upon  the  doe  presentment  it 
maturity,  and  notice  in  case  it  is  not  paid.  The  maker  and  acceptor 
are  bound  although  the  bill  or  note  be  not  presented  on  the  day  it 
falls  due;  but  the  drawer  and  indorsers  are  discharged  if  such  pre- 
sentment be  not  made,  unless  some  sufficient  cause  excuses  the  holder 
for  failure  to  perform  that  duty.^  It  is  important,  therefore,  to  asce^ 
tain  how  the  presentment  should  be  provided  for  by  the  holder  of  the 
bill  or  note,  lest  by  fitilure  to  observe  the  necessary  precautions,  the 
drawer  and  indorsers  may  be  discharged,  and  the  solvency  of  hisdAt 
destroyed  or  impaired.    We  shall  consider,  therefore,  in  order: 

(1)  The  person  by  whom  the  bill  or  note  should  be  presented. 

(2)  The  person  to  whom  the  bill  or  note  should  be  presented. 

(3)  The  time  of  presentment. 

(4)  The  place  of  presentment. 

(5)  The  mode  of  presentment. 

The  time  of  presentment  will  be 'more  fully  discussed  hereafter,  in 
a  separate  article  on  **Days  of  Grace,"  which  will  also  embody  the 
principles  by  which  time  is  computed.     And  excuses  for  failnre  to 

make  due  presentment  will  also  be  set  forth  under  a  separate  head. 

—       _ I — - 

1  Chitty  on  BiUs,  (18  Am.  ed.);  Stoiy  on  Notes, }  201;   Bayly  on  Bills,  ch.  7,mc  1; 
Magruder  t».  Bank  of  Washington,  3  Peters,  92. 
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SECTION    I. 

By  Whom  Pbebentmsnt  for  Payment  Must  be  Made. 

§  2.  Any  bona  fide  holder  of  a  negotiable  instrument,  or  any  one 
lawfiilly  in  possession  of  it  for  the  purpose  of  receiving  payment,  may 
present  it  for  payment  at  maturity.*  A  notary  public,  or  any  agent 
duly  authorized,  may  make  presentment  of  the  instrument  for  pay- 
ment; and  it  is  well  settled  that  his  authority  need  not  be  in  writing.^ 

§  3.  Possession  of  a  negotiable  instrument,  and  indeed  of  any  in- 
strnment,  for  the  payment  of  money,  is,  as  a  general  rule,  evidence 
of  the  right  of  the  party  holding  it  to  demand  payment;  even  though 
it  be  payable  to  another,  and  is  without  his  indorsement.  The  in- 
dorsement would  be  necessary  to  make  the  instrument  negotiable,  but 
it  is  not  necessary  to  the  validity  of  the  payment.  Not  intending  to 
part  with  the  title,  the  payee  may  intrust  the  paper  without  indorse- 
ment to  an  agent  to  collect.  A  delivery  to  the  agent  is  all  that  is 
necessary  to  vest  him  with  authority  to  collect;  and  the  delivery  of 
it  to  the  maker  all  that  is  necessary  to  evidence  its  payment.  There- 
fore, if  the  maker  pay  a  note  presented  by  a  party  who  claims  to  be 
the  agent  of  the  payee,  but  not  having  an  indorsement,  he  will  not 
be  further  bound  to  the  payee  if  it  turn  out  that  such  representation 
was  false  and  fraudulent.^  And  if  the  payee  has  indorsed  it,  he  may 
present  it,  as  it  will  be  considered  that  he  holds  as  agent,  if  not  own- 
er.* Mr.  Chitty  goes  to  the  extent  of  saying,  that  any  person  who 
happens,  whether  by  accident  or  otherwise,  (as  by  the  failure  of  an 
agent,)  to  be  the  holder  at  the  time  the  bill  or  note  becomes  due,  and 
although  he  has  no  right  to  require  payment  for  his  own  benefit,  may 
and  ought  to  demand  payment,  and  give  notice  of  the  non-payment^ 
so  as  to  prevent  loss.* 

1  Leftlj  tn.  Millfs  4  T.  B.,  170;  Bachellor  w.  PrieRt,  12  Pick.,  399;  Sossez  Bank  vs. 
Baldwin,  2  Harrison,  487. 

'Seaver  V9.  Linooln,  21  Pick.,  267;  in  which  case  presentment  was  made  by  a  sher- 
iff; Bhed  w.  Brett,  1  Pick.,  40;  Hartford  Bank  i»,  Barry,  17  Maas.,  94;  Freeman  i». 
BoTnton,  7  Mass.,  483;  Sussex  Bank  i».  Baldwin,  2  Harrison,  487;  Hartford  Bank  vs. 
Stedman,  3  Conn.,  489;  Bank  of  Utica  ra.  Smith,  18  Johns.,  230;  Williams  w.  Mat- 
thews, 18  Cowen,  252. 

*  Doubleday  w.  Kress,  60  Barbour,  181;  Cole  w.  Jessup,  10  N.  Y.,  96;  Cone  w. 
Brown,  15  Rich  (8.  C),  262.  But  see  Van  Eman  vs.  Stanchfield,  18  Minnesota,  75, 
where  posseasion  of  an  overdue  note  taken,  when  overdue,  was  held  insufficient  evi- 
dence of  ownenhip. 

*  Bachellor  t9.  Priest,  12  Pick.,  399;  Story  on  Notes,  i  246. 

Klhitty  on  Bills,  (13th  Am.  ed.)  top  p.  410—365;  also  see  top  445^-394.  See  also 
Story  on  Notes,  2  246. 
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§  4.  Whether  or  not  an  indorser  of  a  bill  or  note  which  has  upon 
it  a  subsequent  special  indorsement,  and  no  prior  indorsement  in 
blank  18  shown  by  mere  possession  of  the  paper  to  be  entitled  to  de- 
mand payment,  has  been  much  questioned.  There  are  a  number  of 
eases  which  hold  that  such  an  indorser  cannot  demand  payment  for 
the  reason  that  it  would  seem  from  the  face  of  the  paper  itself  that 
he  had  parted  with  his  title;  and  that  a  receipt  from  the  last  indoreee> 
or  a  re-indorsement  to  him  would  be  necessary  to  re-establish  it. 
This  doctrine  was  laid  down  in  an  early  case  by  the  Supreme  Court 
of  the  United  States/  and  some  of  the  State  tribunals  have  taken  the 
same  view;^  but  in  a  more  recent  case,  the  Supreme  Court  of  the 
United  States  expressed  the  opposite  opinion,  which  seems  to  us  the 
correct  one.^  Some  of  the  cases  hold  that  possession  of  the  bill  by  a 
prior  indorser  is  sufiScient  where  the  subsequent  indorsements  are  can- 
celled;* but  the  better  view  seems  to  be,  and  it  is  sustained  by  most 
respectable  authority,  that  it  makes  no  difference  that  the  subsequent 
indorsements  remain  uncancelled.*  The  party  may  not  be  still  the 
proprietor  in  interest  of  the  instrument,  but  he  may  be  agent  of  the 
proprietor.  His  possession  of  it  is  sufiScient  evidence  of  his  right  to 
demand  payment.  Its  delivery  is  a  receipt  to  the  payor,  and  it  can 
not  matter  to  him  whether  he  has  paid  it  to  the  principal  or  bin 
agent.* 

§  5.  It  is  intimated  by  Story  that  a  different  rule  might  apply 
where  the  note  was  not  originally  negotiable  to  order,  or  if  negotiable, 
had  been  indorsed  restrictively  to  a  particular  person  only;  and 
where,  of  course,  in  either  case,  the  holder  in  possession  is  not  the 
payee,  or  the  special  indorsee  thereof.     Under  such  circumstances,  he 

'Welch  V8.  Lindo.  7  Cranch,  S.  C,  159. 

*  Thompson  t».  Flower,  13  Mart.  La.,  301,  where  it  wae  held  that  the  lant  indorse- 
ment being  cancelled  was  insufficient;  see  also  Sprigg  va,  Guny,  19  /6.,  253.  In  De- 
hers  ra.  Harriott,  1  Show.,  163,  it  was  held,  that  a  bill  payable  to  A.,  and  indorsed  by 
him  to  B.,  and  by  B.  to  C,  might  be  sued  on  by  B. — it  appearing,  however,  that  C. 
had  no  interest.  And  in  Mendez  t».  Carreroon,  1  Lord  Raymond,  742,  the  prior  in- 
dorser suing  the  acceptor,  was  non-suited,  it  appearing  that  he  had  been  sued  by  a 
subsequent  indorser,  and  not  appearing  that  he  had  paid  the  bill. 

•Dugan  w.  United  States,  3  Wheat..  172  (1818). 

*  Bank  of  Utica  vs.  Smith,  18  Johns.,  230;  Bowie  vs.  Duvall,  1  Gill  &  J.,  175;  Oia- 
touque  Co.  Bank  vs.  Davis,  21  Wend.,  584;  DoUfus  vs,  Trosch,  1  Denio,  367;  Brinkley 
vs.  Going,  Breese,  288;  Kyle  vs.  Thompson,  2  Scammon,  432. 

^Dugan  vs.  United  States,  3  Wheat.,  172;  Lonsdale  ti.  Brown,  3  Waah.  C.  C.,404; 
Picquet  vs.  Curtis,  1  Sumner,  478;  Norris  vs.  Badger,  6  Oowen,  449. 

*  Bachellor  vs.  Priert,  12  Pick.,  399;  Bank  U.  S.  vs.  U.  8.,  2  Howard,  711;  Jones  vl 
Fort,  9  B.  &  C,  764;  Mens  t«.  Kaiser,  20  La.  An.,  377. 
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considers  the  mere  production  of  the  note  is  not  ordinarily  deemed  a 
safficient  title  or  authority  to  demand  payment.^  This  is  not  in  ac- 
cordance with  the  views  of  Chitty,  or  the  ratio  decidendi  of  cases 
already  quoted ;  for  while  tiUe  to  the  instrument  can  not  pass  without 
the  indorsement,  the  possession  may  still  be  evidence  of  agency  to 
demand  payment. 

§  6.  If  the  holder  die  before  the  time  for  presentment  for  payment, 
it  must  be  made  by  his  personal  representative.*  If  there  be  no  per- 
Booal  representative  at  the  time,  presentment  and  demand  within  a 
reasonable  time  afler  his  appointment  will  be  sufficient  to  charge  sub- 
sequent parties,  although  presentment  and  demand  were  not  made  at 
maturity.* 

If  the  holder's  estate  has  passed  to  an  assignee  in  bankruptcy,  the 
assignee  should  make  presentment,  or  some  person  authorized  by 
him/ 

If  the  holder  is  a  feme  sole,  and  she  has  become  a  married  woman 
at  maturity,  the  presentment  should  be  made  by  her  husband;  and  a 
presentment  by  her,  without  his  consent  or  authority,  would  be  insuf- 
ficient to  charge  the  maker,  or  validate  a  payment.  If  the  note  be- 
longed to  a  partnership,  and  one  member  be  dead  at  maturity,  pre- 
sentment should  be  made  by  the  survivor. 

W/ieiher  or  not  Demand  of  Payment  of  a  Foreign  Bill  by  a  Notary* s 

Clerk,  is  sufficient  as  ground  of  protest. 

§  7.  There  is  no  doubt,  as  we  have  already  seen,  that  any  person, 
whether  he  be  a  notary  or  not,  having  a  bill  or  note  in  possession, 
and  whether  the  bill  be  foreign  or  inland,  may  demand  payment  and 
receive  the  amount  due;  and  that  a  payment  to  such  person  by  the 
drawee  will  discharge  his  obligation. 

But  in  respect  to  foreign  bills  which  are  dishonored  by  refusal  of 
acceptance  or  payment,  the  liability  of  the  drawer  and  indorsers  can 
only  be  preserved  by  a  protest  and  notice — noiioe  alone  being  neces- 
sary in  the  case  of  inland  bills.  And  the  custom  is,  when  a  foreign 
bill  is  dishonored,  to  cause  it  to  be  placed  in  the  hands  of  a  notary 
public,  and  again  presented  on  the  same  day,  if  indeed  it  were  not 
presented  by  a  notary  in  the  first  instance,  and  to  be  protested  by 
him  for  non-acceptance  or  payment,  as  the  case  may  be.^  The  ques- 
tion has  been  much  debated  whether  or  not  a  presentment  by  a  No- 

» Story  on  Notes,  J  247.      » 1  Paraons'  N.  A  B.,  360;  Story  on  Prom.  Notes,  J  249. 
•White  w.  Stoddard,  11  Gray,  528.  *  1  Parsons*  N.  &  R,  360. 

*  Brooks  Notary,  3d  ed.,  71  (1867). 
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tary's  clerk  will  suffice  as  the  foandation  of  such  protest,  and  tih« 
authorities  are  at  war  upon  it. 

In  Leftly  vs.  ifi/&/  Buller,  J.,  said :  ''I  am  not  satisfied  that  it  was 
a  proper  demand,  for  it  was  only  made  by  the  banker's  clerk.    The 
demand  of  a  foreign  bill  must  be  made  by  a  Notary  Public,  because 
he  is  a  public  officer."     This  dictum  led  Mr.  Chitty  in  an  early  edi- 
tion of  his  work  to  give  apparent  approval  of  the  doctrine  that  the 
Notary  in  person  must  make  the  demand.     A  correspondence  then 
ensued  between  him  and  the  Notaries  of  London,  the  latter  insisting 
'^not  only  that  by  mercantile  usage  such  presentment  is  regular,  (by 
a  Notary's  clerk,)  and  is  almost  invariably  adopted,  but  that  as  &r 
back  as  the  memory  of  the  oldest  Notary  here  can  extend,  it  has  al- 
ways been  the  custom  so  to  present  them."     And  farther,  that  com- 
mercial business  must  instantly  come  to  a  stand  if  a  different  rale 
prevailed;  because  it  would  he  just  as  impossible  for  all  the  bills  in 
this  country  to  be  presented  in  person  by  notaries  as  by  bankers." 
In  reply,  Mr.  Chitty  insisted,  after  careful  consideration,  that  "it 
was  clear,  that  strictly  the  notary  himself  must  in  all  cases  make  de- 
mand of  payment  before  he  protests;"^  though  he  observes  elsewhere 
in  his  work,  that  "the  number  of  bills  requiring  presentment  is  fre- 
quently so  great  as  to  render  a  presentment  by  the  notary  himself 
impossible;  and  the  constant  practice  is  for  the  clerk  to  make  the 
presentment."^     And  in  a  recent  edition,  it  is  said  in  a  note  by  the 
learned  editor,  that  the  practice  to  allow  the  notary's  clerk  to  make 
the  demand,  "is  amply  justified  by  the  law  of  principal  and  agent, 
and  not  questioned    in  any  case    which  has   occurred    before  the 
courts  of  England."*     Professor  Parsons  quotes  this  language  with 
seeming  approbation,*  and  there  are  considerations  which  go  far  to 
show  that  ai  common  law  demand  by  the  notary's  clerk  is  sufficient. 
In  Scotland  it  is  considered  sufficient.'    Sufficiency  of  such  demand, 
it  has  been  said,  is  implied  from  a  case  in  the  Common  Pleas,^  but  it 
seems  that  in  that  case  the  bill  was  not  foreign. 

And  in  another  English  case,*  reported  more  fully  in  Chitty  on 
Bills^  than  by  the  reporters,  and  cited  in  New  York,^**  it  would  seem 

»4  Term  K.,  170  (1791).  « Chitty  on  BiUa,  (13th  Am.  ed.)  490  top  p.  519. 

•Chitty  on  Bills,  (13th  Am.  ed.)  333  top  p.  374. 

« Chitty  on  Bills,  (10th  Eng.  ed.)  855,  note  4. 

n  Parsons'  N.  &  B.,  360.  ^Thomson  on  Bills,  (Wilson's  ed.)  311. 

'  Poole  ts.  Dicas,  1  Bingham,  N.  C,  649  (1S35);  see  1  Parsons'  N.  A  B.,  641. 

8  Vandewall  «•.  TyrreU,  1  Mood  &  Malk,  S7,  (22  £.  C.  L.  R.)  25S. 

*  Chitty  OB  BilUi,  (8th  Lon.  ed.)  p.  495,  note— 13th  Am.  ed.,  top  p.  519,  note. 

^Onondaga  County  Bank  V9.  Bates,  3  Hill,  57. 
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that  Buller,  J*8  didum  is  considered  the  law  of  the  realm.  It  ap- 
peared that  the  notary's  derk  presented  a  foreign  bill,  drawn  in  Ja- 
maica on  London,  and  afterwards  drew  up  the  certificate  of  protest, 
which  was  signed  and  sealed  by  the  Notary  himself,  in  due  form.  It 
is  stated  in  Chitty,  though  not  by  the  reporters,  that  Lord  Tender- 
den,  C.  J.,  said  it  was  a  void  protest— that  it  was  a  false  certificate — • 
that  the  Notary  had  signed  a  paper  stating  "I  presented  and  de- 
manded,'' when  it  appeared  in  evidence  that  only  hb  clerk  had  pre- 
sented the  bill^  and  he  himself  knew  nothing  of  it. 

State  of  the  AtUhorUies  in  the  United  States, 

§  8.  If  it  were  a  question  of  origin$iI  impression  we  should  strong- 
ly favor  the  admissibility  of  demand  by  a  notary's  clerk;  and  upon 
principle  we  can  not  perceive  any  sufiScient  reason  why  it  should 
not  be  allowed.  In  point  of  fact,  the  custom  is  almost  univer- 
sal for  the  demand  to  be  made  by  the  clerk,  and  whenever  such  cus- 
tom is  proved  as  existing  in  a  particular  place,  it  is  recognized  as 
controlling.  When  the  demand  is  made  by  the  clerk  the  responsi- 
bility of  the  notary  is  nevertheless  as  binding  as  the  clerk  is  merely 
his  agent;  and  every  consideration  of  convenience  would  seem  to 
sustain  the  practice. 

But  in  the  United  States  the  courts  have,  almost  without  dissent, 
held  that  ai  common  law  it  is  necessary  that  the  notary  himself  should 
make  the  demand  of  a  foreign  bill;  and  that  in  order  to  establish 
the  sufficiency  of  a  demand  by  his  clerk  a  general  custom,  or  a  statu- 
tory enactment}  authorizing  such  practice,  must  be  proved.^ 

In  a  recent  case  decided  in  Missouri'  in  an  action  upon  a  foreign 
UU  drawn  in  St.  Louis  on  New  York,  and  in  it«  sequel  decided  in 
New  Yory  in  an  action  against  the  notary  for  negligence  in  not  pro- 
testing it  duly,  the  necessity  of  demand  by  the  notary  in  person  was 
illustrated  in  the  most  positive  form. 

Id  the  first  case  {Commercial  Bank  vs.  Barhdale,)  it  appeared  that 
the  Wll  was  protested  in  New  York  City  on  the  5th  of  January, 

'SaeridervB.  Brown,  3  McLean,  481,  (1844);  Ocean  National  Bankrs.  Williams, 
108  MaM^  143;  Cribbs  ve,  Adams,  13  Gray,  597;  Chenowetli  vs.  Chamberlain,  6  B. 
Ifoawe,  60,  (1846);  Bank  of  Kentucky  vs.  Garey,  6  B.  Monroe,  629,  (1846); 
m,  fltcfai  4  B.  Monroe,  600,  (1844);  Carter  vs,  Browo,  7  Humph.,  548; 
Bulk  M.  Barksdale,  36  Misso.,  563,  (1865);  Wittenberger  vs.  Spalding, 
,<ltl;  Ccmimercial  Bank  vs.  Yamum,  American  Law  Register,  July,  1872; 
.BtBag,  24  Texas,  311. 

Boak  M.  Barksdale,  36  Mo.,  563,  (1865). 
Bank  vs.  Yamum  Law  Register,  July,  1872. 
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1861;  that  payment  was  demanded  by  Tarney,  a  notary;  that  the 
protest  was  made  out  by  Vamam^  also  a  notary,  who  was  a  copart- 
ner with  Tiimey  in  the  notarial  business.  Holmes,  J.,  delivering  th6 
opinion,  said:  ''It  is  well  established  that  the  presentment  and 
demand  must  be  made  by  the  same  notary  who  protests  the 
bill;  it  can  not  be  done  by  a  clerk,  or  by  any  other  person  a<t 
his  agent,  though  he  be  also  a  notary.  The  protest  is  to  be  evidence 
of  the  facts  stated  in  it,  of  which  the  notary  is  supposed  to  have  per* 
sonal  knowledge,  and  credit  is  given  to  his  official  statements  by  the 
commercial  world  on  the  feith  of  his  public  and  official  character."* 

In  court,  the  instrument  speaks  as  a  witness.  Such  statements 
made  merely  upon  the  information  of  another  ^rson  would  amount 
to  hearsay  only,  if  the  notary  were  himself  upon  the  stand  as  a 
witness. 

§  9.  In  the  case  in  New  York,  the  Commercial  Bank  sued  the 
notary,  Varnum,  into  whose  hands  the  bill  was  placed  for  demand, 
and  protest  if  necessary,  for  negligence  in  not  duly  performing  his 


'  "The  notarial  protest  miiAt  state  facta  known  to  the  person  who  make^  it,  and  he 
can  not  delegate  his  official  character  or  his  functions  to  another.  The  presentment 
and  protest  are  governed  by  the  law  of  the  place  where  the  bill  is  payable;  and  on  this 
principle  it  has  been  held  that  where  the  statute  law  of  the  Suite  (as  in  Louisiana,) 
authorizes  notaries  to  appoint  deputies,  a  protent  made  by  such  deputy,  duly  ap- 
pointed, would  be  recognized  as  sufficient,  (Carter  w.  Brown,  7  Humph,  548).  But 
no  case  seems  to  have  gone  further  than  this:  Such  deputy  may  be  considered  is 
having  a  semi-official  character,  and  sufficient  authority  by  force  of  the  statute,  bat 
without  some  change  in  the  general  rule  of  law,  one  notary  can  neither  delegate  hi* 
functions  nor  impart  his  own  official  character  to  another.  Here,  two  notaries  were 
in  partnership  in  general  business,  and  one  of  them  undertook  to  present  the  bill  and 
make  the  demand,  and  the  other  to  draw  up  the  protest  and  give  the  notice.  They 
were  both  notaries,  but  as  such  they  were  distinct  public  officers,  and  there  can  be  no 
partnership  in  such  matters.  No  law  or  custom  was  proved  to  have  existed  in  the 
Slate  or  city  of  New  York,  which  changes  the  general  rule  of  the  law  merchant  on 
this  subject.  It  muni  follow  that  the  protest  made  by  Varnum  can  have  no  validity; 
nor  will  that  made  by  Turney  any  more  avail.  It  seems  to  be  clearly  establiihed  by 
the  general  current  of  authority  that  the  protest  must  be  made  on  the  same  day  with 
the  presentment  and  demand,  though  a  noting  of  the  protest  on  the  bill  itself  may 
be  reganled  as  an  incipient  protest,  or  preliminary  step  towards  a  protest  which  may 
be  completed  afterwards,  at  any  time,  by  drawing  up  the  protest  in  form.  Here  there 
was  no  noting  of  the  bill  for  protest,  nor  any  memorandum  marked  on  the  bill  by 
Ihimey;  nor  is  there  any  proof  of  any  distinct  note,  entry  or  memorandum  of  protest 
made  by  him  on  that  day,  in  any  other  way  than  upon  the  bill  itaelf.  It  would  ap- 
pear that  he  did  not  make  the  demand  for  the  puriiose  of  protesting  the  bill  himself, 
but  as  the  agent  of  his  partner,  the  ;other  notary.  He  neither  protested  the  bill  nor 
note<l  it  for  protest  at  the  time;  and  his  drawing  up  of  a  protest,  long  afterwards, 
must  be  regarded  as  having  no  basis  of  contemporaneous  fact  or  present  authority, 
and  as  being  entirely  void.'' 
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fnnction.  And  it  appeared  that  he  gave  the  bill  to  his  partner,  Tur- 
ney,  who  presented  it  for  payment;  and  on  the  same  day  an  entry 
was  made  in  Varnum's  protest  book  under  the  joint  supervision  of 
Turney  and  himself,  stating  that  the  bill  was  presented  and  protested 
by  Varnum.  This  was  signed  by  Varnum.  Tumey's  name  not  be- 
ing mentioned,  but  his  initials  were  placed  opposite.  It  was  held  that 
by  the  common  law  the  defendant  would  be  liable,  but  that  evidence 
of  a  general  custom  would  be  admissible  to  show  that  in  New  York 
the  practice  for  a  notary's  clerk  to  make  the  demand  was  recognized/ 
To  the  same  eflFect  are  numerous  cases;^  and  we  know  of  no  case 
in  the  United  States  in  which  a  contrary  doctrine  has  been  distinct- 
ly held;  so  that  however  weighty  may  seem  the  considerations  which 
nphold  a  contrary  view,  in  this  country  the  principle  may  be  regarded 
as  settled. 

Dhtinciion  taken  in  Kentucky  between  Clerk  and  Deputy, 

§  10.  In  Kentucky  a  distinction  exists  between  the  inferences  to  be 
drawn  from  a  demand  by  the  notary's  clerk  and  by  his  deputy,  which 
seems  to  us  too  refining,  and  not  to  be  sastained.  There  it  was  held 
that  proof  of  a  general  custom  for  the  notary's  clerk  to  make  de- 
mand prevailing  in  New  Orleans  was  admissible;  and  proof  of  pre- 
sentment by  the  clerk  sufficient.^  In  a  subsequent  case  where  the 
presentment  was  also  made  in  New  Orleans  by  a  notary's  clerk,  it 
was  held  insufficient  as  foundation  for  the  protest,  because  no  evi- 
dence of  the  custom  authorizing  it  appeared  in  the  record.*  These 
two  decisions  were  doubtless  correct;  but  in  a  still  later  case  it  was 
held  that  where  the  notary  certified  respecting  a  foreign  bill  that  he 
"presented  the  bill  for  payment  by  his  deputy  Auguste  Commandeur" 
it  was  sufficient,  although  there  was  no  evidence  that  by  the  laws  of 
Louisiana  a  deputy  was  authorized  to  perform  such  functions.  The 
conrt  held  that  official  authority  or  authority  of  the  principal  might 
be  implied  in  the  deputy,  when  no  such  authority  would  be  implied 
in  a  mere  clerk.  And  while  it  could  find  no  authority,  as  was  ob- 
served, for  presentation  by  a  deputy,  it  considered  that  the  imprac- 
ticability of  the  notary  acting  in  person  in  a  great  commercial  city  in 
ril  cases,  and  the  seeming  necessity  for  authorizing  action  by  deputy, 


Klbamadftl  Bank  va,  Varnum. 

^Clwmweth  w.  CharaberJain,  6  B.  Monroe,  60,  (1845);  Ellis,  Adm'r,  vs.  Commercial 
lM;r7Bo«»id,  (Mi88.)  294,  (1843);  Sacrider  m.  Brown,  3  McLean,  381,  (1844j. 
^^flOnBiR.  Fitch,  4  B.  Monroe,  600,  (1844). 
'^  'm  Cbamberlin,  6  B.  Monroe,  60,  (1845). 
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furnished  prima  fade  presumption  (hat  the  presentation  and  protest 
were  made  in  accordance  with  the  law  or  usage  of  New  Orleans.^ 

This  decision  is  directly  controverted  by  the  cases  in  Missouri  and 
New  York,  before  cited;  and  seems  to  us  objectionable  on  the  double 
ground  that  the  notary  who  makes  the  presentment  must  also  make 
the  protest,  and  that  departures  from  the  common  law,  whether  by 
statute  or  custom,  must  be  proved.  Indeed,  the  courts  of  Kentucky 
could  take  no  judicial  notice  of  a  statute  of  Louisiana,  which  must 
be  placed  before  it  in  evidence  in  authentic  form  before  it  can  be 
noticed. 

The  Rule  applies  to  Protests  of  Inland  Bills  aivd  Promissory  Notet 
when  Protest  of  such  Instruments  is  AUonoable, 

§  11.  The  rule  requiring  the  demand  and  protest  to  be  made  by 
the  notary  in  person  applies,  in  order  to  give  it  full  force  and  effect* 
although  the  instrument  protested  may  be  an  inland  bill  or  apromi;*- 
sory  note.  As  to  them,  no  protest  is  necessary^  but  by  statute  in 
many  of  the  States  it  may  be  made,  and  be  accorded  the  same  effect 
as  in  the  case  of  a  foreign  bill.  But  in  such  cases,  in  order  to  pos- 
sess the  same  effect,  it  must  be  made  by  the  same  person,  and  based 
upon  the  same  preliminary  notarial  demand,  as  in  the  case  of  a  for* 
eign  bill.  For  qvx>adi)\Q  form  and  effect  of  the  protest  they  are  placed 
on  the  same  footing  as  foreign  bills.  Thus,  in  New  York,  where  the 
protest  certified  that  the  notary  caused  the  note  to  be  presented,  it 
was  held  insufticient  because  he  could  not  delegate  his  functions  to 
another;  and  that  indeed  such  certificate  would  be  objectionable  as 
evidence  of  presentment,  because  the  notary  had  no  personal  or  oiB- 
cial  knowledge  of  the  fact,  and  it  was  but  hearsay  evidence  at  most.^ 
So  it  was  held  that  certificate  of  the  notary  that  the  note  was  pre- 
sented by  his  clerk  would  be  defective  on  like  grounds.* 

But  it  is  to  be  observed  respecting  inland  bills  and  promissory 
notes  that  as  no  protest  is  necessary;  and  although  no  protest  when 
relied  on  will  be  valid  unless  made  by  the  notary  in  person,  yet  de- 
mand of  payment  of  an  inland  bill  or  of  a  promissory  note  may  be 
made  by  the  clerk,  which  will  be  sufficient  as  the  foundation  of  woftoe 
from  the  notary,  or  other  person  acting  for  the  holder.  But  the  tes- 
timony of  the  clerk  would  be  necessary  to  show  the  due  presentment, 

»  Bank  of  Kentucky  tw.  Gary,  6  B.  Monroe,  629,  (1846). 
« Onondaga  County  Bank  tw.  Bates,  3  Hill,  56,  (1842). 

'Sheldon  vs,  Bcnham,  4  Hill,  129,  (1843);  to  Bame  effect,  Wamick  «•.  CnDe,4 
I)enio.,  460.  (1847). 
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and  the  testimony  of  the  notary  or  other  party  acting  for  the  holder 
to  show  due  trannmission  or  service  of  the  notice.^ 

Staiuiory  AvihorUy  or  General  Custom  may  be  Proved. 

§  12.  It  is  clear  upon  principle,  and  it  is  agreed  by  the  authorities 
that  where  there  is  a  statute  authorizing  the  demand  or  protest  to  be 
made  by  a  notary^s  deputy  or  clerk,  or  by  any  other  official;  or  where 
there  is  a  general  custom  recognizing  such  practice,  it  may  be  proved; 
and  that  in  such  cases  it  will  be  sufficient  to  show  that  the  statute 
or  custom  was  observed.  Thus  it  has  been  held  by  the  United  States 
Supreme  Court  that  where,  as  in  Mississippi,  (as  was  proved,)  a  jus- 
tice of  the  peace  is  authorized  by  statute  to  perform  the  functions  and 
duties  of  a  notary,  his  act  of  protest  is  equally  valid  as  that  of  a 
notary.  ^^ Quoad  hoc"  said  the  Court,  "he  acts  as  a  notary/'^  And 
so  where  it  was  in  evidence  that  by  the  laws  of  Louisiana,  each  notary 
was  authorized  to  appoint  one  or  more  deputies  to  assist  him  in 
making  protests  and  delivering  notices;  and  the  protest  on  its  face 
stated  that  the  notary  A,,  by  his  deputy  B.,  presented  the  bill,  etc., 
it  was  held  sufficient.^ 

So  it  has  l)een  held  in  a  number  of  cases  that  evidence  of  a  custom 
for  a  notary  to  act  by  his  clerk  is  admissible,^  and  in  Massachusetts 
the  doctrine  was  well  expressed  by  Bigelow,  J.* 

lu  Virginia  the  Court  of  Appeals  were  unanimous  as  to  this  doc- 
trine, but  divided  equally  as  to  whether  or  not,  at  common  law,  pre- 
Hentment  by  the  notary's  clerk  was  sufficient.^ 

It  is  quite  clear  that  in  no  case  can  the  clerk  make  the  protest, 
however  it  may  be  determined  as  to  the  presentment.^ 

^Humt».Maybee,3Selden,  269,  (1852).    > Burke  t«.McKaj,  2  Howard,  66,  (1844). 

•Carter  w.  Union  Bank,  7  Humph  ,  648,  (1847). 

'Commercial  Bank  tts.  Vamam;  Commercial  Bank  V8,  Barksdale,  36  MiB8o,  563; 
WiUenberger  vs.  Spalding,  33  Misso.,  421;  Nelson  va,  Fotteral,  7  Leigh,  179. 

*In  CribbB  f».  Adams,  13  Gray,  600,  Bigelow,  J.,  said:  "By  the  common  law,  as 
we  understand  it,  and  according  to  the  uniform  practice  in  the  commonwealth,  the 
duties  of  a  notary  must  be  performed  personally,  and  not  by  a  clerk  or  deputy.  He 
i^  a  sworn  officer,  clothed  with  important  public  duties,  which  in  their  nature  imply 
a  public  confidence  and  trust.  Doubtless  by  well  settled  usage  in  some  places,  and 
in  others  by  express  provision  of  statute,  notaries  are  authorized  to  employ  clerks  or 
deputies  to  perform  official  acts  coming  within  the  sphere  of  their  duty,  and  are  em- 
ployed to  certify  and  authenticate  their  acts  by  their  own  notarial  certificates  in  like 
manner  as  if  such  acts  had  been  performed  by  themselves  personally.  But  such  usage 
or  provision  of  law  is  a  fact  to  be  proved  by  evidence.  At  the  trial  of  this  case  the 
plaintiff  offered  no  evidence  that  a  notary  in  Louisiana  (where  the  bill  was  protested) 
was  authorized  either  by  usage  or  statute  to  employ  a  deputy,  or  to  authenticate  hix 
acts  by  his  own  certificate." 

'Nelson  vs.  Fotteral,  7  Leigh,  180.  »Sacrider  tw.  Brown,  3  McLean,  481. 

VOL.  II — NO.  II — 6. 
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Custom  for  Notary^ s  Clei*k  to  make  Presentment  must  be  shown  to  relaU 

to  Foreign  BUls. 

§  13.  There  may  be  a  custom  for  Notaries'  clerks  to  make  present- 
ment as  foundation  of  protest  of  inland  bills  and  of  promissory  notes, 
and  yet  it  may  not  extend  to  include  foreign  bills.     And  when  pro- 
test of  a  foreign  bill  has  been  based  on  presentment  by  a  notary's 
clerk,  the  plaintiff  must  not  only  show  a  general  custom  or  practice 
for  the  clerk  to  make  presentment  of  bills  and  notes,  but  must  show 
distinctly  that  the  custom  extended  to  foreign  bills.     As  said  in  a 
recent  case  in  Massachusetts,  by  Ames,  J.:*  "The  plaintiff  wholly 
failed  to  prove  the  existence  of  any  well-settled  local  usage  in  New 
York  that  would  authorize  a  notary  in  the  case  of  a  foreign  bill  to 
make  a  presentment  and  demand  of  payment  by  his  clerk  or  deputy, 
and  to  certify  and  authenticate  notarial  acts  so  performed,  in  the  same 
manner  as  if  he  had  performed  them   himself.     The  witnesses  who 
testify  that  it  is  customary  in  the  city  of  New  York  for  the  clerks  of 
notaries  to  present  and  demand  jwiyment  of  drafts,  and  for  notaries 
to  protest  upon  such  presentment  and  demand,  wholly  fail  to  give 
any  information  upon  the  point  whether  that  custom  applies  to  and 
includes  the  case  of  foreign  bills.     One  of  them  says  that  his  atten- 
tion had  never  been  called  to  that  distinction,  and  the  other  makes 
no  allusion  to  it.     It  hardly  need  be  said  that  a  local  usage,  in  dero- 
gation of  the  general  rules  of  law,  requires  clearer  and  better  evidence 
of  its  existence  and  validity.*' 

In  Pennsylvania,  where  a  promissory  note  was  dishonored,  and  the 
plaintiff  offered  in  evidence  the  certificate  of  a  notary  by  which  it  was 
certified  that  the  notary  had  given  the  indorser  notice  of  non-pay- 
ment; but  the  notary  on  the  trial  testified  that  the  certificate  was  in 
the  hand-writing  of  his  son,  then  absent  in  the  West  Indies;  that 
his  son  had  attended  to  the  presentment  and  notice,  and  he  himself 
had  no  personal  knowledge  on  the  subject.  This  testimony  was  not 
objected  fo,  and  it  was  held  that  under  the  peculiar  circumstances  of 
the  case,  and  the  Pennsylvania  statute  making  notarial  certificates 
competent  evidence,  that  the  certificate  was  admissible  as  matter  of 
evidence,  to  be  weighed  with  the  rest  of  the  testimony  by  the  jury.* 

'Ocean  National  Bank  rs.  Williams,  102  Mass.,  143. 
-^Stewart  w.  Allison^  6  Serg't  &  R.,  324. 
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SECTION    II. 
To  Whom  Presentmekt  for  Payment  Must  be  Made, 

§  14.  Presentment  for  payment  must  be  made  to  the  drawee  or 
acceptor  of  the  bill,  or  maker  of  the  note,  or  to  an  authorized  agent. 
A  personal  demaod  is  not  necessary^  and  it  is  sufficient  to  make  the 
demand  at  his  usual  residence,  or  place  of  business,  of  his  wife  or 
other  agent;  for  it  is  the  duty  of  an  acceptor  or  promisor,  if  he  is 
not  present  himself,  to  leave  provision  for  the  payment  of  his  bills 
or  notes.' 

There  is  no  doubt  that  a  clerk  found  at  the  counting  room  of  the 
acceptor  or  promisor,  is  a  competent  party  for  presentment  for  pay- 
ment to  be  made  to,  without  showing  any  special  authority  given 
him.*  But  where  the  protest  stated  the  mere  fact  of  presentment  "at 
the  office  of  the  maker,''  it  will  be  considered  insufficient,  as  not  show- 
ing that  the  paper  was  presented  to  party  at  the  office,  authorized  to 
pay  or  refuse  payment.*  A  demand  upon  the  servant  of  the  owner 
"who  used  to  pay  money  for  him,''  was  held  sufficient  in  England.* 

It  has  been  indicated  by  Chitty  in  his  work  on  Bills,*  that  while 
in  making  presentment  for  acceptance  the  holder  should,  if  possible, 
8ee  the  drawee  personally,  in  the  presentment  for  payment  it  is  not 
necessary;  it  being  sufficient  if  it  be  made  at  the  house  of  the  acceptor. 
But  we  concur  with  Story ,^  that  there  is  no  just  foundation  for  the 
distioction.  If,  indeed,  the  drawee  does  not  happen  to  be  present 
when  the  call  is  made  at  his  house,  or  counting-room,  to  present  the 
bill  for  acceptance,  the  holder,  it  seems,  is  not  bound  to  consider  it 
aaa  refusal  to  accept,  but  may  wait  a  reasonable  time  for  the  return 
rf  the  drawee  who  has  as  yet  incurred  no  obligation  respecting  the 
Mil,  and  may  indeed  be  ignorant  of  its  existence.  The  holder  may 
«ven  wait  until  the  next  day  to  renew  his  call  to  present  for  accept- 
ance.^ But  no  such  delay  is  allowable  in  making  presentment  to  the 
•weptor  for  payment. 

&  18  the  duty  of  the  acceptor  who  is  the  principal  debtor  to  pro- 
1'Ue  fi»r  the  payment  of  the  bill ;    and  if  he  is  not  in  himself,  and 

*lll^iev8  w.  Hajdon,  2  Esp.,  509;  Brown  tw.  M'Dermot,  5  Esp.,  265. 
•teillAMk  w.  Bank  of  Virginia,  11  Grat.,260;  Nelson  vs.  Fotterall,  7  Leigh,  180; 
«|Mvm  GkmoDS,  4  Misso.,  52;  Stewart  vs.  Eden,  2  Cainee,  121;  Reynolds  vs,  Chei- 

BidbaidBon,  36  Misso.,  130. 
l«f  A^ttd  «B.  Newman,  12  Mod.,  241.        ^  Chitty  on  Bills  (13th  Am.  ed  ) 
(BenneU's  ed.)  §  350.  Ubid, 
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there  is  no  one  present  to  answer  for  him  when  the  holder  calls  at 
his  house,  or  counting-room,  the  bill  should  be  treated  as  dishonored, 
and  protested  for  non-payment. 

When  Acceptor  or  Maker  is  deoA. 

%  15.  If  the  acceptor  or  maker  be  dead  at  the  time  of  the  maturity 
of  the  bill  or  note,  it  should  be  presented  to  his  personal  representa- 
tive, if  one  be  appointed,  and  his  place  of  residence  can,  by  reasona- 
ble inquiries,  be  ascertained.*  If  there  be  no  personal  representative, 
then  presentment  should  be  made,  and  payment  demanded,  at  the 
dwelling-house  of  the  deceased,  if  the  instrument  were  payable  gen- 
erally.* But  if  it  was  drawn  payable  at  a  particular  place,  then  it 
will  be  sufficient  that  it  was  presented  at  such  place.* 

In  Partnership  Cases. 

§  16.  PrcFcntment  of  a  bill  drawn  ui>on  or  accepted  by,  and  of  » 
note  executed  by,  a  co-partnership  firm,  is  sufficient,  if  made  to  any 
one  of  the  members  of  such  firm.*  And  if  the  signature  of  the  par- 
lies entitled  to  presentment  be  apparently  that  of  a  partnership,  as 
for  instance,  if  signed  "Waller  &  Burr,^'  presentment  to  either  is  suf- 
ficient.* 

Even  after  the  dissolution  of  the  firm,  presentment  to  any  one  of 
the  partners  is  sufficient,  for  as  to  the  bill  or  note  upon  which  they 
are  liable,  the  liability  continues  until  duly  satisfied  or  discharged. 
As  said  in  Maryland,  where  presentment  of  a  partnership  note  was 
made  to  one  of  the  firm,  by  Archer,  C.  J.:*  ''It  might  be  sufficient  to 
say  that  this  dissolution  had,  by  no  evidence  in  the  case,  been  brought 
home  to  the  knowledge  of  the  holder  of  the  note.  But  we  do  not  de- 
sire to  determine  the  qu^tion  on  this  ground,  because  we  are  clearly 
of  opinion  that  a  demand  on  one  of  the  partners  was  sufficient,  as 
each  partner  represents  the  partnership.  Before  a  dissolution,  it 
clearly  would  not  be  necessary  to  make  a  demand  on  both,  nor  could 
it  be  necessary  after  a  dissolution,  for  the  partnership  as  to  all  ante- 
cedent transactions,  continues  until  they  are  closed.^' 

'  Story  on  Notes,  §  253-241;  Magruder  tw.  Union  Bank,  3  Petere,  87;  Juniata  Bank 
tw.  Hale,  16  Sergft  &  R.,  167. 

*  Story  on  Notes,  I  253. 

'  Boyd'fl  adm'r  w.  City  Savings  Bank,  15  Grat.,  501;  Price  w.  Young,  1  Nott  &  Mc, 
438;  Philpot  iw.  Bryant,  1  Mood  &  R,  754;  3  Garr  &  P.,  244;  4  Berg.,  717;  Thomaoo 
on  Bills,  (Wilson's  ed.)  285. 

♦Branch  of  State  Bank  i».  McLeran,  26  Iowa,  306;  Shed  tw.  Brett^  1  Pick, 401; 
Thomson  on  Bills,  (Wilson's  ed.)  281. 

*Erwin  iw.  Downs,  15  N.  Y.,  (1  Smith,)  375.       •Crowley  iw.  Barry,  4  GUI,  194. 
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And  it  has  been  held  that  demand  on  the  agent  of  one  partner, 
after  dissolution^  in  the  absence  of  the  partner,  was  suflicient.^ 

§  17.  In  the  event  of  the  death  of  one  of  the  members  of  the  firm 
to  which  presentment  should  be  made  before  the  maturity  of  the  bill 
or  note,  the  presentment  should  be  made  to  the  survivors,  and  not  to 
the  personal  representative  of  the  deceased,  because  the  liability  de- 
volves upon  the  surviving  partner.^ 

Where  there  are  sevet^al  Promisors  not  Partners. 

§  18,  When  the  note  is  executed  by  several  joint  promisors  who 
aa'  not  partners,  but  liable  only  as  joint  promisors,  it  has  been  held, 
and,  as  we  think,  correctly,  that  presentment  should  be  made  to  each, 
in  order  to  fix  the  liability  of  an  indorser.^     But  a  difficulty  presents 
itself  which  might  seem  to  characterize  this  doctrine  as  harsh  and 
^inreasoaable,  and  whicb  has  caused  it  to  be  held  that  quoad  hoc  the 
promisors  are  to  be  regarded  as  partners,  and  presentment  to  one 
equivalent  to  presentment  to  all.     "Now  suppose,"  it  has  been  said 
in  Ohio,  by  Hitchcock,  J.:*  "the  makers  resided  in  diflFerent  States, 
or  in  different  and  distant  parts  of  the  same  State,  how  could  demand 
be  made  of  all,  in  order  to  charge  an  iudorser?     It  must  be  made  on 
the  day  the  note  falls  due,  or  where  days  of  grace  are  allowed,  on  the 
last  day  of  grace.     Will  it  be  said  that  the  demand  can  be  made  at 
different  and  distant  places  on  the  same  day,  through  the  agency  of 
letters  of  attorney?     I  believe  such  a  practice  has  not  been  heard  of, 
at  least  we  have  found  nothing  like  it  in  the  books."     And  the 
court  concluded  that  they  were  to  be  regarded  as  partners.     These 
views  are  more  plausible  than  satisfactory,  and  the  argument  ab  in^ 
^iontenienti  is  well  presented.     But  joint  promisors  are  no  more  part- 
ners than  joint  indorsers.     To  construe  them  to  be  partners  is  to 
make  a  new  contract  between  them,  and  to  vary  the  condition  prece- 
aent  of  the  indorser's  liability.     And  although  it  might  be  more  con- 
venient if  they  were  partners,  the  incouvenience  in  inforcing  their 
cwitract  does  not  change  it. 

'Brown  «.  Turner,  15  Ala.,  832. 

•Oiwnga  Ojunty  Bank  vs.  Hunt,  2  Hill,  635;  Story  on  Bills,  ^  346-362;  1  Parsons 

*aaka  m.  McMlllen,  22  Iowa,  358;  Union  Bank  m,  Willis,  8  Mete ,  504;  Arnold 

r,  8  Alien,  435.    Nelson,  C.  J.,  in  WilJis  t?3.  Green,  5  Hill,  232.  a  case  re- 

aolleeto  joint  indorsers,  says  :  **I  do  not  see  but  the  case  of  joint  indorser^*, 

Stelids  on  the  same  footing  as  that  of  joint  makers  of  a  note  who  are  not 

iadia  ycspect  to  them  it  is  settled  that  presentment  must  be  made  to  each, 

an  indorser." 

10  Ohio,  5. 
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If  they  were  in  different  places  at  the  maturity  of  the  note,  and  it 
could  be  only  presented  to  one,  due  diligence  would  only  require  its 
presentment  to  the  others,  in  such  time  as  they  could  be  reached;  and 
the  impossibility  of  presenting  to  all  on  the  day  of  maturity,  would 
excuse  non*  presentment  to  those  at  other  places.  Such,  at  least,  is 
our  conception  of  the  true  solution  of  the  question,  and  it  is  borne  out 
by  high  authority,  and  certainly  by  much  more  satisfactory  reasoning 
than  that  above  quoted.^ 

§  19.  Where  the  note  is  several,  as  well  as  joints  the  indorser  might 
be  held  as  indorser  of  the  maker  to  whom  the  note  was  duly  pre- 
sented, as  the  holder  would  have  the  right  to  treat  the  note  as  the 
several  note  of  each  maker.  But  he  would  have  lost  recourse  against 
the  indorser  as  upon  the  joint  note  of  the  co-makers,  or  the  several 
note  of  the  maker  as  to  whom  no  presentment  was  made,  or  excuse 
given. 

In  the  event  of  the  death  of  a  joint  maker,  presentment  should  be 
made  to  the  survivor,  upon  whom  the  debt  devolves.  If  the  note 
were  several  also,  it  might  be  different,  as  the  holder  is  at  liberty  to 
elect  "upon  whom  he  will  make  demand.^'* 


SECTION    III. 
Time  op  Presentment  for  Payment. 

Z^pon  what  Day  Presentment  slumld  be   Made. 

§  20.  In  respect  to  the  maker  of  a  note,  and  the  acceptor  of  a  bill, 
it  is  not  important  upon  what  day  the  presentment  is  made,  provided 
it  be  made  at  some  time  before  the  statute  of  limitations  bars  action 
against  them.^  And  provided,  also,  that  the  note  is  not  made,  nor 
the  bill  drawn  or  accepted  payable  at  a  certain  place.  In  such  cases 
only  is  it  desirable  that  as  respects  the  maker  or  acceptor  the  bill  or 
note  should  be  presented  on  the  exact  day  of  its  maturity;  and  even 
in  such  cases  it  makes  no  difference  that  the  presentment  was  not 
punctually  made  on  that  very  day,  unless  the  maker  or  acceptor 
should  suffer  some  loss  or  damage  by  the  delay. 

§  21.  In  respect,  however,  to  the  drawer  of  a  bill,  and  the  indorser 
of  a  bill  or  note,  it  is  essential  to  the  fixing  of  their  liability  that  the 

>  See  1  Pariions  N.  &  B.,  363,  note  w;   Story  on  Notes,  J  239,  and  especially  }  255, 
and  note  2.    There  eeems  to  be  no  English  precedent  on  the  queistion. 
"Story  on  Promigsory  Notes,  |  255,  note  2.         *  Story  on  Prom.  Note?,  |  266. 
*Chitty  on  Bills,  (is'th  Am.  ed.)  *354,  top.  p.  396. 
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presentment  should  be  made  on  the  day  of  maturity^  provided  it  is 
within  the  power  of  the  holder  to  make  it.*  If  the  presentment  be 
made  before  the  bill  or  note  is  due,  it  is  entirely  premature  and  nuga- 
tory, and  so  far  as  it  effects  the  drawer  or  indorser,  a  perfect  nullity.* 
And  if  it  be  made  after  the  day  of  maturity,  it  can,  as  matter  of 
course,  be  of  no  effect,  as  the  drawer  or  indorser  will  already  have 
been  discharged,  unless  there  were  sufficient  legal  excuse  for  the  de- 
lay.* The  evidence  must  be  distinct  as  to  the  promptness  of  the  pre- 
sentment or  the  excuse  for  delay/ 

§  22.  If  a  note  be  payable  in  instalments,  the  presentment  should 
be  made  on  each  consecutive  instalment  as  it  falls  due,  as  if  it  were 
(as  in  fact  it  is  legally  considered,)  a  separate  note  in  itself.*  It 
would  be  different,  probably,  if  the  condition  were  annexed  to  the 
note  that  upon  failure  to  meet  any  instalment,  the  whole  should  fall 
due,  in  which  case  notice  should  be  communicated  to  the  drawer  or 
indorser  that  the  whole  sum  was  due,  and  the  holder  looked  to  him 
for  payment.* 

At  what  Hour  of  the  Day  Presentment  should  be  Made. 

§  23.  When  the  bill  or  note  is  made  payable  at  a  bank,  it  should 
be  present^  during  banking  hours,  the  parties  executing  their  paper 
payable  at  a  particular  place,  being  bound  by  its  usage;  and  in  such 
case  a  presentment  after  banking  hours  is  insufficient.^  But  it  is 
settled  that  when  a  bill  or  note  is  payable  at  a  bank,  a  demand  made 
at  the  bank  after  banking  hours,  the  officers  being  there,  and  a 
refusal,  the  cashier  or  teller  stating  that  there  were  no  funds,  is  suf- 
fidenL* 

And  likewise,  if  any  person  is  left  at  the  bank  to  give  an  answer,^ 
and  it  matters  not  that  the  notary  making  the  presentment  enters  by 
the  back  door.^® 

» 1  Paraons  N.  &  B.,  373. 

•Oriffin  t».  Goff,  12  Johns.  423;  Jackson  vs.  Newton,  8  Watts,  401;  Farmers'  Bank 
mDovaJl,  7  Gill  <fe  J.,  78;  Mechanics'  Bank  w.  Merchants'  Bank,  6  Mete,  13. 

•Windham  Bank  t«.  Norton,  22  Conn.,  213. 
,  'Bobinson  vs.  Blen,  20  Maine,  109. 
*Oridge  «.  Sherborne.  11  M.  &  W.,  374.         "See  1  Pare.  N.  &  B.,  374. 
U  Pkn.,  419;  Parker  w.  Gordon,  7  East,  385;  Elford  tw.  Teed,  1  Maule  &  8.,  28; 
llpMA  on  BUla,  (Wilson's  ed.)  302;  Byles  on  Bills,  (Sharswood's  ed.)  340;  Stor>' 
pJHH  ft  236,  349;  Story  on  Notes,  §  235. 

y^tmik  d  (^fraense  t».  Hollister,  17  N.  Y.,  46;  Bank  of  Utica  w.  Smith,  18  Johns., 
Jd^ional  Bank  m  Owen,  23  Iowa,  185;  Goodloe  vs.  Godley,  13  Smedes  & 
^  CUttnm  Hani,  2  Id,  227;  Flint  t«.  Rogere,  15  Maine,  67. 
Woodcock,  1  Siark,  475;  6  Maule  &  S.,  44. 
tSmk  vs.  Hamer,  7  Howard,  (Miss.,)  448. 
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In  an  action  against  the  acceptor  on  a  bill  payable  in  London,  and 
accepted  at  D.  &  Go's,  a  presentment  at  D.  &  Co.'s,  between  7  and  8 
o'clock  in  the  evening,  was  proved,  and  that  a  boy  returned  as 
answer,  "no  orders."  Lord  Ellenborough  said  that  if  the  banker 
appointed  a  person  to  give  an  answer,  a  presentment  at  any  time 
while  that  person  was  in  attendance,  was  sufficient.^ 

Where,  by  usage  of  the  bank  a*t  which  the  instrument  is  payable, 
the  payor  is  allowed  until  the  expiration  of  banking  hours  for  pay- 
ment, a  demand  made  before  that  time,  unless  the  instrument  con- 
tinues in  bank  until  banking  hours  have  expired,  is  insufficient.' 

If  the  bill  or  note  be  payable  "at  bank,"  no  particular  bank  being 
named,  the  hour  will  be  determined  by  the  usual  banking  hours  at 
the  several  banks  of  the  place  where  it  is  payable.^  It  is  for  the  jury 
to  say  what  are  business  hours,  and  in  fixing  them  otherwise  than  in 
respect  to  the  banks,  they  are  to  have  reference  to  the  general  hours 
of  business  at  the  place,  rather  than  to  the  custom  of  any  particular 
trade.* 

§  24.  When  the  instrument  is  not  payable  at  a  bank,  presentment 
may  be  made  at  any  reasonable  hour  during  the  day — during  what 
are  termed  "business  hours,"  which,  it  is  held,  range  through  the 
whole  day  to  the  hours  of  rest  in  the  evening.*  But  the  mere  feet 
that  the  payor  had  retired  to  rest  would  not  vitiate  the  presentment, 
unless  it  was  at  an  hour  when,  according  to  the  habits  and  usages  of 
the  community,  it  might  be  expected  that  he  had  retired.*  If  the 
presentment  be  during  the  hours  of  rest  it  will  be  entirely  un- 
availing.^ 

§  25.  When  presentment  is  at  the  place  of  business  it  must  be  during 

*  Garnett  vb,  Woodstock,  supra, 

'  Planters'  Bank  vs.  Markhani,  5  How.,  (MiBs.,)  397;  Harrison  tw.  Crowder,  6  Smedes 
A  M.,  464. 
«  U.  8.  Bank  w.  Carneal,  2  Peters,  543;  Chiirch  w,  Clark,  21. Pick.,  310. 

*  Thomson  on  Bills,  302. 

'^Nelson  vs,  Fotterall,  7  Leigh,  194;  Cayuga  County  Bank  t».  Hunt,  2  Hill, 636. 

*  Farnsworth  vs.  Allen,  4  Gray,  453,  in  which  case  presentment  was  made  at  9 
p.  M.,  at  the  maker's  residence,  ten  miles  from  Boston.  He  and  his  family  had  re> 
tired.  Held  sufficient.  In  Barclay  vs.  Bailey,  2  Camp.,  527,  Lord  Ellenborough 
sustained  a  presentment  made  as  late  as  8  p.  H.,  at  the  house  of  a  trader. 

^  Wiikins  vs.  Jadis,  2  B.  &  Ad.,  188,  in  which  case  the  bill  was  presented  at  the 
place  named  in  the  acceptance,  between  7  and  8  p.  m.,  but  the  door  was  shut  and  do 
one  answered.  Dana  vs.  Sawyer,  22  Maine,  224,  in  which  presentment  was  a  few  min- 
utes before  midnight,  the  maker  being  waked  up  at  his  residence. 
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the  hours  when  such  places  are  customarily  open/  or  at  least  while 
some  one  is  there  competent  to  give  an  answer.  It  is  only  when  pre- 
sentment is  at  the  residence  that  the  time  is  extended  to  the  hours  of 
rest*  But  presentment  at  any  hour  can  pot  be  considered  unreason- 
able if  any  person  competent  to  answer  be  found  there  who  gives  an 
aaswer  refusing  to  pay.^ 

Where,  however,  a  bill  was  presented  for  payment  at  a  bank  in 
the  morning,  and  refused  for  want  of  effects,  and  afterwards  presented 
at  six  o'clock  in  the  evening,  (effects  being  lodged  in  the  meantime,) 
and  again  refused,  business  hours  having  closed  at  five  o  clock,  it 
was  decided  that  they  were  not  liable  in  damages  to  the  drawer,  their 
customer,  for  the  refusal — they  had  paid  the  bill  and  ex|)ense  of 
notary  next  day.* 

WUhin  what  time  Bills  and   Notes  specifying  no  time  of  Payment 

must  be  Presented  for  Payment. 
§  26.  All  the  text  writers  and  the  adjudicated  cases  tell  us  that  a 
bill  payable  at  sight,  or  at  a  fixed  time  after  sight,  or  on  demand; 
and  a  note  payable  on  demand,  must  be  presented  for  acceptance  or 
payment,  as  the  case  may  be,  "within  a  reasonable  time."  But  in 
determining  what  is  reasonable  time  we  are  left  a  riddle  which  it  is 
difficult  to  solve.  The  maker  of  the  note,  who  is  the  principal 
debtor,  is  bound  to  pay  whenever  payment  is  demanded,  no  matter 
what  period  of  time  may  have*  elapsed  since  its  execution,  and  when 
»  bill  payable  at  so  many  days  after  sight  has  been  presented  and 
accepted,  the  acceptance  fixes  the  period  at  which  it  must  be  presented 
to  the  acceptor  for  payment.  But  within  what  time  such  a  bill  must 
be  presented  in  order  to  preserve  the  liability  of  the  drawer  and 
indorsers,  and  the  note  pifscnted  in  order  to  preserve  that  of 
the  indorsers  is  a  problem  which  has  puzzled  courts  and  juries  no 
little.  And  an  eminent  jurist  has  said  in  respect  to  time  within 
which  it  is  necessary  to  present  for  payment  a  note  payable  on  de- 
mand tn  order  to  charge  an  indorser,  that  "it  depends  upon  so  many 


'LimtcB.  AdamB,  17  Maine,  230,  in  which  cane  presentment  at  8  A.  m.,  at  the 
■■ker't  «torefaoD9e  was  held  insufficient;  aee  Dana  ts.  Sawyer,  22  Maine,  244.  Pre- 
*MteMDl  at  8  p.  m.,  at  an  attorney^R  office,  was  held  sufficient  in  Triggs  vs.  Neunham, 
I  f^.  &  P,63l;  and  in  Morgan  vs.  Davison,  1  Stark.,  114,  presentment  at  a  counting- 
MMiWveenG  and  7  p.  m.,  was  held  sufficient. 

^  Binday  n.  Bailey,  2  Carap.,  427,  presentment  at  8  p.  m.,  at  the  maker's  resi, 
Pttfl  Mt'lMU'jnifficient. 

.^Itaflr  «.Lee,  2  Chitty's  Rep.,  126,  Gamett  vs.  Woodcock,  1  Stark  R.,  475;    0 
SiifAB,4%  ThamBon  on  Bills,  303;  Chitty,  (13th  Am.  ed.)  438. 
m  Bulk  of  England,  Tyrwh.,  268. 
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circumstances  to  determine  what  is  a  reasonable  time  in  a  pai-ticnlar 
case,  that  one  decision  goes  but  little  way  in  establishing  a  precedent 
for  another.'**     Some  of  the  text  writers  treat  of  bills,  promissory 
notes^  bankers'  cash  notes,  and  checks,  as  falling  within  one  rule;  and 
a  failure  to  discriminate  between  these  various  classes  of  commercial 
paper  has  confused  the  decisions  upon  the  subject,  and  left  them  in  a 
state  of  contrariety  and  antagonism  which  it  is  impossible  to  reconcile. 
In  a  previous  article  on  presentment  for  acceptance  we  have  discu^ed 
the  question  of  reasonable  time  in  respect  to  the  presentment  for  ac- 
ceptance of  bills;  and  the  doctrines  there  laid  down  are  almost  en- 
tirely applicable  to  presentment  of  bills  for  payment.     The  reason- 
able time  for  presentment  of  checks,  which  are  of  a  different  nature, 
has  also  been  discussed;  and  we  shall  endeavor  now  to  give  the  prin- 
ciples which  determine  within  what  time  a  bill  or  note  payable  on 
demand  must  be  presented  for  payment. 

§  27.  In  the  first  place,  respecting  bills  payable  on  demand:  Such 
instruments  would  seem  to  be  closely  assimilated  to  bank  checks,  and 
to  contemplate  the  immediate  payment  of  the  amount  called  for. 
They  are  payable  immediately  on  presentment,  without  grace,  and  if 
the  drawee  and  the  payee  or  indorsee  reside  in  the  same  place  it  is 
laid  down  by  a  number  of  the  authorities  that  they  must  be  presented 
within  business  hours  of  the  day  on  which  they  are  drawn  in  order 
t^  hold  the  drawer  in  the  event  of  the  failure  of  the  drawee  to  honor 
them.^  And  that  if  the  drawee  resides  in  a  different  place  they  must 
be  forwarded  by  the  regular  post  of  the  day  after  they  are  received.' 

§  28.  Promissory  notes  payable  on  demand  would  seem  to  stand 
on  a  different  footing.  It  is  difficult  to  perceive  why  the  maker 
should  execute  his  promise  to  pay  on  demand  if  immediate  payment 
were  intended;  and  although  the  holder  may  present  it  at  once  for 
payment,  if  he  be  so  inclined,  this  would  seem  to  be  a  privilege 
rather  than  a  duty.  Why  not  pay  the  money  at  once,  if  the  note 
must  be  presented  at  once  in  order  to  charge  the  indorser?  In  Eng- 
land, a  note  on  demand  is  regarded  as  a  continuing  security  wiiich  it 
is  not  necef^ary  to  present  for  payment  on  the  next  day  when  the 
parties  reside  in  the  same  place;  or  to  send  by  the  post  of  the  next 
day  when  they  reside  in  different  places;*  but  in  the  United  States,  as 
a  general  rule,  a  different  view  is  taken,  and  payment  must  be  speed- 

^Sliaw,  C/.  J.,  in  Seaver  t».  Lincoln,  21  Pick.,  267. 

'Byleson  Bills,  (Sharewood'ged.)  337-8;   Thomson  on  Bills,  (Wilson's  ed.)  297; 
Chitty  on  BilU,  (13th  Am.  ed.)  431;  Finer  iw.  Clary,  17  B.  Monroe,  646. 

Ubid.,  Chitty,  432.  *  Brooks  w.  Mitchell,  9  M.  &  W-,  15. 
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ily  demandedy  in  order  to  preserve  recourse  against  the  indorser,  and 
to  preserve  the  note  from  defenses  which  may  be  made  against  over- 
due paper.^  It  is  better  in  all  cases  where  the  question  is  not  settled, 
to  decline  taking  a  note  on  demand  by  indorsement— or,  if  taken,  to 
present  it  with  the  utmost  dispatch. 

When  Note  Given  for  a  Loan. 

§  29.  When  the  note  payable  on  demand  has  been  given  for  a  loan 
of  money,  it  would  then  seem  clear  that  it  was  intended  as  a  contin- 
uing security,  and  the  immediate  presentment  would  not  be  necessary 
in  order  to  charge  the  indorser.^  In  Scotland,  as  well  as  in  the 
United  States,^  this  view  has  been  taken;  and  though  high  authority 
has  maintained  a  different  doctrine,*  we  can  but  regard  it  as  one  that 
jitrikes  the  mind  with  the  utmost  force.  Where  demand  was  not  made 
for  twenty-one  months,  it  has  been  considered  sufficient  in  such  a 
case;^  and  in  Scotland,  where  a  bill  on  demand  was  granted  as  a  loan, 
and  not  as  a  remittance,  presentment  six  months  after  date  was  held 
suflScient.*' 

Notes  Payable  on  Demand  *'With  Interest 

§  30.  When  the  note  is  payable  on  demand  with  interest  it  would 
5eem  to  have  been  intended  as  a  continuing  interest  bearing  security; 
but  upon  this  question,  as  upon  those  already  discussed  respecting 
notes  payable  on  demand,  the  authorities  are  in  painful  contrariety. 

In  England  where  a  note  of  £1,000  payable  on  demand  with  in- 

» See  1  Pawon'fl  N.  &  B.,  376-7. 

'Thom«on  on  Billa,  (Wilson's  ed.)  301,  citing  Leith  Banking  Company  t«.  Walk- 
er's trustees,  14  S.  D.  B.,  332. 

'  Vreeland  vs.  Hyde,  2  Hall,  429.  The  court  saving:  "The  rule  requiring  pre- 
sentment within  a  reasonable  time  was  int«*.nded  for  and  is  applicable  to  negotiable  in- 
t^traments  made  for  commercial  purposes  only.  It  was  not  intended  for  cases  of  surety- 
fhip,  or  notes  of  a  like  description,  and  the  present  one  is  evidently  excluded  from 
the  rale  by  the  peculiar  circumstances  attending  it.  Here  the  holder  was  an  old  man 
not  connected  with  business,  residing  at  some  distance  from  the  city.  The  defendant 
knew  these  circumstances,  and  can  not  claim  any  peculiar  indulgence  from  a  consid- 
eration of  the  facts,  as  each  case  must  be  governed  by  the  circumstances  attending  it; 
in  this  there  must  be  judgment  for  the  plaintiff." 

M  Pantons'  N.  &  B.,  380,  note  d;  Bayley  on  Bills,  ch.  vii.,  p.  142,  note;  Perry  tw. 
Oreen,  4  Harrison,  61;  Sice  vs.  Cunningham,  1  Cowen,  397,  in  which  case  a  delay  of 
five  months,  all  the  parties  residing  in  New  York  city,  was  held  to  discharge  the  in- 
dorser;  Martin  vs.  Winslow,  2  Mason,  241,  seven  months'  delay  held  fatal;  Field  vs. 
Nickerson,  13  Mass.,  131,  seven  months'  delay  held  fatal,  although  the  accommoda- 
tion indoifier  was  told  by  one  of  the  makers  that  the  note  would  not  be  demanded 
iramediatelv. 

^  Vrceland  vs,  Hyde,  2  Hall,  429.         «  Ante  note,  supra,  Thomson,  301. 
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terest  had  been  indorsed  and  transferred  several  years  after  its  date; 
and  the  question  Was  whether  the  indorsee  took  it  subject  to  equities 
between  prior  parties.  The  court  said:  ^*If  a  promissory  note,  pay- 
able on  demand,  is  after  a  certain  time  to  be  treated  as  over-due, 
although  payment  has  not  been  demanded,  it  is  no  longer  a  n^tiable 
instrument.  But  a  promissory  note,  payable  on  demand,  is  intended 
to  be  a  continuing  security.  It  is  quite  unlike  the  case  of  a  cheque 
which  is  intended  to  be  presented  speedily.''^  The  circumstance  that 
the  note  bore  interest  did  not  control  the  decision  of  the  court;  but  in 
New  York  that  feature  was  considered  material;  and  where  such  a 
note  was  transferred  three  or  four  weeks  after  date,  it  was  said,  "it 
would  be  contrary  to  the  general  course  of  business  to  demand  pay- 
ment short  of  some  proper  point  for  computing  interest,  such  as  a 
quarter,  half  a  year,  a  year,  etc;"  and  was  held  that  the  note  was 
not  over-due  so  as  to  admit  a  plea  of  want  of  consideration.'  But 
in  a  late  case,  where  the  note,  payable  on  demand,  with  interest, 
was  transferred  nearly  three  months  after  date,  the  parties  having 
their  places  of  business  in  the  same  street  of  the  same  city;  it  was 
held  over-due,  so  as  to  admit  equities;^  and  in  an  earlier  case  a  similar 
note,  transferred  two  and  a  half  months  after  date,  was  held  open  to 
defense  of  part  payment  before  transfer.*  In  Vermont  the  note  was 
held  over-due  at  time  of  indorsement,  ten  months  after  date.* 

§  31.  In  respect  to  the  time  within  which  a  note,  payable  on  de- 
mand, with  interest,  must  be  presented  in  order  to  chiarge  an  indorwr 
the  like  contrariety  exists.  Eight  months'  delay  was  held  to  dis- 
charge an  indorser  in  one  case;*  seven  months  in  another;^  five 
months  and  a  half  in  another,  all  the  parties  residing  in  the  same 
place.® 

On  the  other  hand  a  delay  of  twenty-one  months  to  present  a  note 
payable  on  demand  with  interest,  has  been  held  not  to  discharge  the 
indorser.®  And  in  a  later  case  in  New  York,  where  the  note,  payable 
on  demand,  with  interest,  was  indorsed  for  accommodation  at  the 
time  of  its  date,  which  was  the  5th  of  May,  1852;  and  the  interest 
was  paid  by  the  maker  for  three  years;  and  demand  of  payment  was 

'  Brooks  V8,  Mitchell,  9  M.  &  W.,  15;  see  also  Barough  t».  White,  4  B.  &.  C,  325; 
Gascogne  w.  Smith,  1  McClelland  &  Younge,  338. 

*  Wethey  t».  Andrews,  3  Hill,  582.      » Ilcrrick  vs,  Woolverton,  41  N.  Y.,  581. 

*  Losee  vs.  Dunkin,  7  John.'s  R.,  70.  *  Morey  t*  Wakepeld,  41  Vt.,  24. 
•Field  t».  Nickerson,  13  Mass.,  131.  ^ Martin  w.  Winslow,  2  Mason,  241. 
■  Sice  t*.  Cunningham,  1  Cowen,  397;  see,  also,  Perry  w.  Green,  4  Harrison,  61. 

*  Vreeland  tw.  Hyde,  2  Hall,  429,  (see  ante.) 
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made,  and  refused,  and  notice  given  on  the  24th  of  December,  1855, 
it  was  held  that  the  indorser  was  still  bound.^ 

Seven  days'  delay  was  not  considered  too  long  in  Massachusetts, 
under  the  circumstance,  the  court  not  paying  consideration  to  the  fact 
that  the  note  bore  interest.^ 

The  True  Principle  to  be  Deduced, 

§  32.  Where  these  questions  remain  undetermined,  the  authorities 
are  so  much  at  war  that  it  would  be  difficult  to  predict  what  rule 
would  commend  itself  to  the  court.  It  seems  to  us  that  where  the 
note  was  indorsed  at  the  time  of  making,  and  whether  it  bore  interest 
or  not,  it  should  be  regarded  as  a  continuing  security,  and  would  not 
be  overdue  in  the  hands  of  the  payee  either  so  as  to  open  equities  or 
as  to  discharge  the  indorser  until  payment  was  demanded  and  refused. 
But  when  transferred  by  indorsement,  it  would  become,  by  the  very 
act  of  indorsement,  a  draft  by  the  indorser  upon  the  maker;  and  the 
indorsee  holding  it  should  regard  it,  as  it  is  in  fact,  a  demand  through 
him  for  the  amount  due  the  indorser.  And  it  should,  therefore,  be 
presented  immediately,  subject  only  to  such  qualifications  as  apply  to 
a  bill  payable  at  sight. 

The  following  observations  in  "Byles  on  Bills,''^  on  this  subject, 
seem  to  us  worthy  of  quotation.  Says  the  author:  "A  common 
promissory  note  payable  on  demand,  differs  from  a  bill  payable  on 
demand,  or  a  check,  in  this  respect:  the  bill  and  check  are  evidently 
intended  to  be  presented  and  paid  immediately,  and  the  drawer  may 
have  good  reasons  for  desiring  to  withdraw  his  funds  from  the  con- 
trol of  the  drawee  without  delay;  but  a  common  promissory  note 
payable  on  demand,  is  very  often  originally  intended  as  a  continuing 
security,  and  afterwards  indorsed  as  such.  Indeed,  it  is  not  uncom- 
mon for  the  payee,  and  afterwards  the  indorsee,  to  receive  from  the 
maker  interest  periodically  for  many  years  on  such  a  note.  And 
sometimes  the  note  is  expressly  made  payable  with  interest,  which 
dotfly  indicates  the  intention  of  the  parties  to  be,  that  though  the 
Mder  may  demand  payment  immediately,  yet  he  is  not  bound  to  do 
io^  It  is  therefore  conceived,  that  a  common  promissory  note  paya- 
ble on  demand,  especially  if  made  payable  with  interest,  is  not  neces- 
ifiily  to  be  presented  the  next  day  after  it  has  been  received,  in  order 
k^]^  the  indorser;  and  when  the  indorser  defends  himself  on  the 
-VMiid  of  delay  in  presenting  the  note,  it  will  be  a  question  for  the 
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Kk  Ilwaoln,  21  Pick.,  267.  'SharBWood  8  ed^  338. 
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jury  whether,  under  all  the  circumstances,  the  delay  of  presentment 
was  or  was  not  unreasonable.'^ 

Presentment  for  Payment  when  the  Instrument  was  overdue  at  Time  of 

Indorsevient, 

§  33.  When  a  negotiable  instrument  is  indorsed  after  matority, 
payment  must  be  demanded  of  the  payor  within  a  reasonable  time, 
and  notice,  in  the  event  of  a  refusal,  given  to  the  indorser,  in  order 
to  charge  him — it  being  regarded  as  equivalent  to  one  payable  on 
demand.* 

The  same  circumstances  and  considerations  which  determine  the 
question  whether  or  not  a  bill  or  note  payable  on  demand  has  become 
overdue  so  as  to  let  in  equitable  defenses  by  the  original  parties 
against  the  transferree,  alike  determine  the  question  whether  or  not 
the  presentment  has  been  in  a  reasonable  time  so  as  to  charge  the 
drawer  or  indorser.^  Such  at  least  is  the  doctrine  in  the  United 
States  according  to  the  weight  of  authority,  though  there  are  cases 
which  dissent  from  it.  Some  of  them  maintain  that  when  the  note 
is  overdue  at  the  time  of  transfer,  the  rule  requiring  presentment  is 
to  be  less  stringent  than  where  it  has  some  time  to  run.*  While  by 
others  a  more  stringent  rule  is  applied;*  and  it  has  been  said,  that  "if 
the  indorsement  be  made  after  the  note  falls  due,  the  demand  of  pay- 
ment must  be  made  as  if  the  note  fell  due  the  day  of  the  indorsement* 

How  Question  of  Reasonable  Time  Determined. 
§  34.  Many  of  the  authorities  hold  that  the  question  of  reasonable 

» Tyler  vs.  Young,  6  Caaey,  143;  McKinney  t».  Crawford,  8  Serg't  <&  R^  351;  Pm- 
tcrson  t».  Todd,  18  Penn.  State,  426,  overruling  Bank  of  N.  A.  w.  Barriered  1  Yeat««, 
360;  I^eavitt  tw.  Putnam,  1  Sandf ,  199;  Berry  w.  Robinson,  9  Johns.,  121;  Beebe  w. 
Brooks,  12  Cal.,  308;  Bishop  ta.  Dexter,  2  Conn.,  419;  Ooodwin  tw.  Davenport,  47 
Maine,  112;  Dwight  t«.  Emeraon,  2  N.  H.,  159;  Levy  tw.  Drew,  14  Ark.,  33^  Jooc* 
vn.  Middleton,  29  Iowa,  188;   Benton  t».  Gibt^n,  1  Hill,  S.  C,  56;    Poole  m.  Tollemn, 

1  McCord,  199;  Course  r«.  Shacklefoi-d,  2  Nott  <&  McC.,  283;  EqKat  «.  Condre*,  3 
Const.  R.,  69;  Union  Bank  tw.  Ezell,  10  Hum.,  385;  Stothart  w.  Parker,  1  Tenn,,260. 

'Field  tw.  Nickerson,  13  Mass.,  131;  Berry  m.  Robinson,  9  Johns.,  121;  Sice  t«. 
Cunningham,  1  Cowen,  307;  Bishop  tw.  Dexter,  2  Conn.,  419;  Course  r«.  Shackleford, 

2  Nott  &  McC,  283;  Kennon  tw.  McRea,  7  Port  Ala.,  175.  "A  bill  negoUated  after 
day  of  payment,  is  like  a  bill  payable  at  sight :"  Dehera  iw.  Harriott,  1  Shaw,  163;  1 
Parsons  N.  &  B.,  375-6,  382;  Bayley  on  Bills,  ch.  vii,  sec.  1,  p.  125. 

■  Rugely  iw.  Davidson,  4  Const.  R.,  (a  C.)  33;  Hall  w.  Smith,  1  Bay^  (8.  C)  330; 
McKinney  tw.  Crawford,  8  S.  &  R.,  351. 

*  Nash  tw.  Harrington,  2  Aiken,  9;  Aldis  t».  Johnson,  1  Vt.,  136. 

•Aldis  tw.  Johnson,  1  Vt.,  136. 
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time  is  for  the  jury  to  determine  as  matter  of  fact;*  while  others  main- 
tain that  it  is  matter  of  law  for  thfe  court.'  But  neither  is  strictly 
correct.  It  is  a  mixed  question  of  law  and  fact  in  most  cases,  to  be 
(letefmined  upon  hypothetical  instructions  of  the  court,  like  all  other 
contested  matters.  And  those  authorities  seem  to  us  unassailable, 
\?hich  hold  that  when  the  facts  are  few  and  simple,  or  are  presented 
upon  a  special  verdict,  or  demurrer  to  evidence,  it  is  within  the  pro- 
vince of  the  court  to  determine.^  When  they  are  complicated  and 
doubtful,  and  are  not  so  presented,  they  must  of  course  be  left  for  the 
ascertainment  and  judgment  of  the  jury,  under  instructions  from  the 
court. 

SECTION    IV. 

Pr^cB  OF  Presentment, 

At  what  Place  Presentment  ahoull  be  made,  when  Bill  or  Note  is  pay- 
able generally. 

§  35.  The  presentment  of  the  bill  or  note  for  payment  should  be 
made  at  the  city,  town,  or  other  place  in  which  the  acceptor  or  maker 
has  his  home  or  domicil,  or  his  place  of  business,  provided  there  be 
no  place  designated  in  the  instrument,  or  agreed  upon  by  the  parties 
as  the  place  where  it  shall  be  paid  at  maturity.*  If  such  place  is  de- 
signated or  agreed  upon,  it  will  be  sufficient  to  make  presentment 
there.*  And  averment  of  presentment  there  is  always  sufficient, 
without  any  addition.^  If  the  maker  or  acceptor  has  both  a  dwell- 
ing house  and  a  basiness  house,  in  the  same  city,  town,  or  other  place, 
the  presentment  may  be  made  at  either.*  And  if  the  maker  or 
acceptor  have  a  dwelling  house  or  domicil  in  one  city,  and  a  place  of 

^  Field  ta?,  Nickerson,  13  Mass.,  131;  Hankey  vs.  Trotman,  1  W.  Bl.,  1;  Goupy  r*. 
Harden,  7  Tauot.,  159;  .Straker  V8.  Graham,  4  M.  &  W.,  721.  In  cape  uf  notes  in- 
<toned  ititer  maturity,  it  has  been  po  hchl  in  Eccla^  i«.  Ballard,  2  McCoid,  388,  Gniy 
a.Beilf  2. Rich  ,  67;  and  other  decisions  in  South  Carolina. 

'Himmelman  us.  Hotaling,  40  Cal.,  Ill;  Gray  m.  Bell,  2  Rich.,  67;  Sylvester  w 
(^•po,  15  Pick.,  92;    Sice  vs.  Canningham,  1  Cowen,  408;    Dennett  r».  Wyman,  13 
71.485. 

^tePrwentment  for  Acceptanc3  in  Southern  T^w  Review  for  October,  1872;  Dar- 
minm  VtaktTy  6  Ea8t,  3;  Tindal  vs.  Brown,  1  T.  R.,  167  (reasonable  notice  which 
,  4Ul  «n  nme  footing);  Mellish  w.  Rawdon,  9  Bt'rg.,  410.  Wyman  vs,  Adams,  12 
OlA^SlO;  I^itIot  w.  Breden,  3  John.^.,  136  (case  of  notice).  Anderson  vs.  Royal  Ex- 
rih«9ft  Jkmmnoe  Co.,  7  East,  43;  Ball  vs.  W^ardeli,  Willes,  204. 
'  "HWarn.  BnaTaiA,  11  Louis.,  487;  Mitchell  tw  Baring,  10  Barn.  &  C,  11. 

"iMillfsV  w.  Bank  of  Metropolis,  1  Peters;  Eaaou  vs,  I^bell,  47  Ala.,  456  (1868). 
Borwick,  4  Bingham,  136  (13  E.  C.  L.  R.). 
{236. 


296  Prescnlment  for  Payment 

business  in  another,  it  will,  as  it  seems^  be  sufficient  to  present  the 
instrument  at  either.' 

When  the  bill  is  presented  for  acceptance,  the  drawee  may  detain 
it  for  twenty-four  hours,  if  he  desire,  before  acting,  to  examine  bis 
accounts;  but  when  a  bill  or  note  is  presented  for  |>ayu)ent,  it  must 
be  paid  immediately;  and  the  place  of  presentment  for  payment 
would,  therefore,  seem  more  important  than  the  place  of  presentment 
for  acceptance.  Presentment  for  acceptance  at  the  private  dwelling 
of  tl)e  drawee,  is  sufficient;^  and  the  authorities  support  the  doctrine 
that  it  is  equally  sufficient  to  make  presentment  there  for  payment.' 

§  36.  Where,  however,  the  maker  or  acceptor  has  a  well-known 
house  or  place  of  business  where  he  is  accustomed  to  transact  his 
financial  affiiirs,  and  where  demand  may  be  made,  it  would  be  safer 
and  more  appropriate  to  present  it  there.  Certainly  it  would  seem 
unreasonable  to  expect,  during  the  business  hours  of  the  day,  to  find 
any  one  at  a  private  residence  to  answer  respecting  the  payment  of  a 
negotiable  instrument,  when  the  maker  or  acceptor,  if  he  have  any 
place  of  business,  would  be  presumably  there ;  and  during  such  busi- 
ness hours,  duo  diligence  would  not  appear  to  have  been  exerted  in 
demanding  payment  at  his  house.^  If,  however,  business  hours  had 
closed,  a  presentment  at  the  dwelling  would  seem  sufficient.  It  b 
undoubted  that  a  presentment  and  demand  of  payment  at  the  place 
of  business  of  the  maker  or  acceptor  is  sufficient.*  Where  it  was  con- 
tended that  the  demand  should  have  been  made  at  the  maker's  house, 
it  was  held  otherwise.* 

»Story  on  Bills,  §§  236.  351;  1  Pare.  N.  &  B.,  422,  note  m. 

'Chilly  on  Bills,  (13th  Am.  ed.)  316. 

'  M'Gruder  vs.  Bank  of  Washington,  9  Wheat,  198,  the  court  saying,  "it  is  enough 
if  the  demand  be  made  at  his  place  of  abode,  or  generally  at  the  place  where  he  ought 
to  be  found."  Sanderson  m.  Judge,  2  H.  BK,  509,  it  being  said,  "it  is  sufficient  if  if 
(demand)  be  made  at  the  house  of  the  maker  of  the  note."  Shamburgh  i».  Commt- 
gere,  10  Mart.  La.,  18:  Slivers  t?*.  Prentice,  3  B.  Monroe,  461. 

*  1  Parsons  N.  «fe  B.;  423.  *  Lanuasa  w.  Massicot.  3  Mart.  La.,  361. 

•Sussex  Bank  vs.  Baldwin.  2  Harrison,  487,  In  this  case  it  was  contended  that  de- 
mand should  have  been  at  the  dwelling,  but  the  Court  said :  *'lt  appears  by  the  evi- 
dence that  the  office  in  question  was  the  regular  place  of  business  of  the  maker;  and  I 
have  no  doubt  where  a  person  has  an  office,  or  known  and  settled  place  of  business  lor 
the  transaction  of  his  monied  concerns,  whether  he  be  a  banker,  broker,  merchant, 
manufacturer,  mechanic,  or  dealer  in  any  other  way,  a  presentment  and  demand  at 
that  place,  as  well  as  a  presentment  and  demand  at  his  residence,  is  sufficient.  It 
must  not,  however,  be  a  place  selected  and  used  temporarily  for  the  transaction  of 
some  particular  busineas  as  settling  up  some  old  books  or  accounts  merely,  but  his 
regular  and  known  place  of  business  for  the  transaction  of  his  monied  concerns.  The 
counting-room  of  a  banker  or  merchant  mav  be  a  proper  place  for  a  demand,  though 
the  manufactory  or  workshop  would  not.  "Vet,  if  the  manufacturer  or  mechanic  have 
an  office  or  known  place  of  business  for  the  purpose  aforesaid,  a  good  demand  may  ht 
made  there." 
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The  place  of  business  must  be  the  "usual  place  of  business"  of 
the  party,  and  not  that  used  for  a  mere  temporary  occupation/  though 
if  it  be  really  the  place  where  he  transacts  his  financial  concerns,  it 
matters  not  that  it  is  a  mere  office,  or  desk-room  in  an  office  with 
others,  and  a  demand  there  in  his  absence  made  during  business  hours 
will  b^  sufficient.'  If  the  party  has  closed  his  place  of  business  at 
the  time  the  bill  or  note  matures,  but  has  a  place  of  residence  in  the 
city  or  other  place  where  his  business  was  conducted,  which  could 
be  ascertained  by  reasonable  inquiry,  the  presentment  for  payment 
should  be  made  at  his  residence,  and  a  presentment  at  the  former  place 
of  business  will  not  suffice*  And,  of  course,  where  the  party  has 
DO  place  of  business  other  than  the  dwelling,  the  presentment  must 
be  at  the  dwelling/  And  so  if  a  partnership  place  of  business  be 
closed  when  the  note  matures,  and  one  of  the  partners  resides  in  the 
town  or  city  presentment  at  his  residence  must  be  made.' 

When  the  presentment  is  made  to  the  maker  or  acceptor  personally, 
the  place  is  not  important,  provided  there  is  an  express  or  implied  re- 
fusal to  pay.  Presentment  at  the  barn-yard  has  been  held  sufficient 
the  party  "making  no  objection,  and  intimating  no  readiness  to  pay;"^ 
and  even  in  the  street  presentment  would  seem  to  be  usually  good 
unless  objected  to  as  improper,  or  some  reason  given  for  the  refusal.^ 
But  it  would  be  more  business  like,  and  correct  not  to  make  demand 
at  such  a  place,  and  it  may  be  doubted  if  the  party  is  bound  to  pay 

any  attention  to  a  demand  so  entirely  outside  of  the  custom  of  mer- 
chants.^ 

'  So>»ex  Bank  m.  Baldwin,  2  Harrison,  457. 

'  West  vs.  Brown,  6  Ohio  State,  542;  Williams  m.  Hoogewerff;  25  Md.,  128; 
Bank  of  Commonwealth  vs.  Mudgett,  44  N.  Y.,  514,  (Case  of  Protest). 

*  Granite  Bank,  vs.  Aqres,  16  Pick.,  392 

*  Packard  m.  Lyon,  5  Duer.,  82.  Maker  was  a  married  woman  who  kept  a  board- 
ing-hoaae,  bat  her  name  wba  not  on  the  directory.  Demand  at  a  bank  when  note 
va«  deposited,  with  inquiry  as  to  place  of  residence  was  held  insufficient,  and  indorser 
was  discharged.    ^  Granite  Bank  vb,  Aqres,  16  Pick.,  392. 

*  Baldwin  m.  Famsworth,  1  Fairfax,  414.    ^  1  Parsons,  N.  &  B.,  421. 

^King  VB.  Holmes,  11  Penn.  State,  456.  Rogers,  J.,  saying:  ''The  Court  correctly 
instructed  the  jury  that  a  demand  in  the  street  of  an  acceptor  of  a  bill  of  exchange 
U  not  a  snfficient  demand :  that  when  a  bill  is  payable  generally,  and  not  at  a  par- 
ticular place,  the  demand  must  be  at  the  place  of  business  of  the  acceptor.  But  if 
the  Nt>(arr  on  his  way  to  the  place  of  business  of  the  acceptor,  meets  him  on  the 
('treet,  and  informs  him  of  his  business  and  where  he  \a  going,  and  the  acceptor  offers 
if  he  will  go  to  his  place  of  business  to  give  him  only  a  check  on  a  broker,  it  is  not 
necewary  for  the  Notary  to  proceed  further.  The  demand  at  the  place  of  business  is 
waived  by  Uie  payor  or  acceptor.  It  is,  in  effect,  a  refusal  to  pay,  for  an  offer  to  pay 
by  a  check  on  a  banker,  in  legal  contemplation,  is  nothing.  It  is  not  such  a  tender  as 
the  notary  would  be  justified  in  accepting.  In  this  case,  the  acceptor  had  no  cause 
of  compUint,  for  the  Notary  offered  to  receive  ^  check  on  one  of  the  banks  in  pay- 
ment of  the  bUi." 

VOL.  n — NO,  II — 7p 
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Place  of  Date  prima  facie  Place  of  Payment, 

The  place  of  date  in  a  note  does  Dot,  of  itself,  make  it  payable  there/ 
and  wben  a  note  is  payable  generally,  the  parties  may  agree  upon 
the  place  where  it  shall  be  presented,  and  parol  evidence  is  admis' 
able  to  prove  such  an  agreement.^  It  has  been  held  that  where  the 
maker  and  indorsers  have  agreed  where  a  note  payable  generally 
shall  be  presented  for  payment,  presentment  at  snch  place  is  suffix 
cient  to  charge  the  indorsers  as  Well  as  the  maker,^  and  the  grouodd 
upon  which  the  decisions  to  this  effect  are  based,  are  broad  enough 
to  establish  the  sufficiency  of  presentmeut  at  any  place  agreed  upon 
by  the  maker.  The  contract  of  the  indorsers  is  to  pay  if  due  dili- 
gence to  obtain  payment  from  the  maker  is  used  without  efiect. 
Due  diligence  requires  presentment  to  the  maker  at  his  dwelling  or 
place  of  business;  and  if  the  maker  designates  a  place  of  payment, 
it  is  as  much  as  to  say,  I  will  accept  presentment  at  the  place  nainedy 
and  make  it  my  place  of  business  so  far  as  this  transaction  is  con- 
cerned. Every  object  which  would  require  presentment  at  the  place 
of  business  is  attained.' 

>  1  Parsons,  N.  &  B.,  424.     Bedfield   and  Bigelow's  Leading  Cases,   926.    Cootnt 
Stoiy  on  Notes,  49,    Pierce  vs.  V^hitney,  29  Mc.,  188, 

'Brent's  Exr's  e8.  Bank  of  the  Metropolis,  1  Peters,  92.  Marshall,  C.  J.,  njiog' 
The  plain tifis  in  error,  contend  that  the  testimony  oufihi  not  to  have  been  admitted 
because  it  was  an  attempt  by  i>arol  proof  to  vary  a  written  instrument*  But  this  itf 
not  an  attempt  to  vary  a  written  instmment.  The  place  o(  demand  is  not  e'xprcned 
on  the  face  of  the  note,  and  the  necesrity  of  a  demand  on  the  person,  when  the  ptr' 
ties  are  silent,  is  an  inference  of  law,  which  is  drswn  only  when  they  are  silent  A 
parol  agreement  pats  an  end  to  this  inference,  and  dispenses  with  a  personal  deiiuio<i< 
The  parties  consent  to  a  demand,  at  a  stipulated  place,  instead  of  a  demand  on  tbf 
person  of  the  maker,  and  this  does  not  alter  the  instroment  so  far  as  it  goes,  but  enp- 
plies  extrinsic  circumstances  which  the  parties  are  at  liberty  to  snpply.  "So  demiMd 
is  necessary  to  sustain  a  suit  against  the  maker.  His  andertaking  is  nnoonditiooalf 
but  the  indorser  undertakes  conditionally  to  pay,  if  the  maker  does  not,  and  this  ioa- 
poses  on  the  holder  the  necesRity  of  taking  proper  steps  to  obtain  payment  from  the 
maker.  This  contract  is  not  written,  but  is  implied.  It  is,  that  fioe  diligence  to  ob' 
tain  payment  from  the  maker  shall  be  used.  When  the  parties  agree  what  this  doe 
diligence  shaU  be,  they  do  not  alter  the  written  contract,  but  agree  npon  an  extrinsic 
circumstance,  and  substitute  that  agreement  for  an  act  which  the  law  prescribes  only 
where  they  are  silent."  This  case  was  based  on  eridence  that  the  indorsers  as  well 
as  the  maker,  had  agreed  that  demand  should  be  made  at  a  particular  plaoe-^tb* 
Bank  of  the  Metropolis :  State  Bank  V9.  Hurd,  12  Maw.,  171,  Meyer  m.  Hibscbeff 
47  N.  Y.,  265.  Thompson  vs,  Ketcham,  4  Johnsi,  285.  Bat  see  Aoderffon  n.  I>nker 
14,  Johns.,  114. 

<1  Pardons,  N.  A  B.,  424.    Sussex  Bank    fv.   Baldwin,   2  Harrison,  487  oate 
ground  of  estoppel.    This  doctrine  is  doobted  in  Bed.  «•.  Big.,  Lead.  Cases,  W* 
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Dae  Diligence  in  seeking  Maker  to  make  Presentment. 

§  40.  Whether  or  not  due  diligence  to  find  the  maker  of  a  note  at 
the  place  where  it  is  dcUed,  will  be  sufficient,  has  been  debated.  The 
place  of  date  is  prima  facie  evidence  that  it  is  the  place  of  the 
maker's  residence  and  place  of  business;  that  it  is  sufficient,  we 
should  say,  to  charge  an  indorser,  to  have  the  note  in  that  place  at  the 
time  of  matority,  and  to  make  proper  inquiry  after  the  place  of  the 
maker's  residence  or  place  of  business,  provided  that  the  holder  did 
not  know  that  his  residence  was  elsewhere.^  And  if  it  were  proved 
that  the  maker  resided  elsewhere,  it  would  not  devolve  upon  the 
holder  the  burden  of  showing  that  he  made  inquiries  as  to  his  resi- 
dence.' This  doctrine  is  sustained  by  high  authority  in  America, 
and  is  that  adopted  in  Scotland;^  and  it  seems  to  us  correct,  notwith- 
standing that  there  are  cases  in  which  a  contrary  view  is  taken,  and 
it  has  been  criticised  by  an  eminent  author.^    It  is  true  that  the  exe- 

'In  Meyer  f».  Hibscher,  47  N.  Y.,  270,  it  is  said  by  the  Coart,  per  Folger,  J. :  ''In 
rach  case  (the  note  being  dated  at  a  place  and  payable  generally)  the  note  muat  be 
presented  and  payment  asked  for  at  the  place  of  boflinesB  therein  of  the  maker  if  he 
ha«one;  and  if  he  has  no  place  of  business,  then  at  his  place  of  residence.  And  if 
he  have  neither  place  of  bosinesB  nor  residence,  then  if  the  holder  of  the  note  is  at  the 
place  %here  it  is  in  general  made  payable,  on  the  day  of  payment,  with  the  note, 
ready  to  receive  payment,  it  is  sufficient  to  constitute  a  presentment  and  demand." 
Apfieraen  vs.  Bynum,  5  Coldwell,  348;  Staylor  vs.  Williams,  24  Md.,  199;  Moodie 
ty.  Morrall,  3  Const.  R.,  367;  Stewart  vs.  Eden,  2  Caines,  121. 

•Smith  vs.  PhUbrick,  10  Gray,  252.  Merrick,  J.,  said:  "  This  is  an  action  brought 
by  indorsees  against  a  prior  indorser  to  recover  the  contents  of  a  promissory  note.  At 
its  maturity,  the  holder  placed  it  in  the  hands  of  a  notary  public,  who,  by  his  direc- 
tion, went  with  it  to  the  place  of  business  which  the  maker  formerly  occupied  in  the  city 
o(  Boston,  and  there  made  inquiry  for  him,  in  order,  if  he  were  found,  to  present  it  to 
hini  for  payment.  He  was  not  found,  and  no  demand  of  payment  was  made.  The 
defendant  insists  that  he  is  not  liable  as  indorser,  and  that  this  action  can  not  be 
maintained.  The  note  is  dated  and  was  made  at  Boston,  where  the  maker  then  was 
on  a  visit  for  a  temporary  purpose  only.  He  then,  and  has  ever  since,  resided  at  Port 
Uraoca,  in  the  State  of  Texas,  where  he  had  his  only  place  of  business.  At  the  trial 
no  evidence  was  produced  to  show  whether  the  plaintiff,  or  any  of  the  subsequent 
holders  of  the  note,  knew  that  Ihe  maker's  residence  and  place  of  business  were  in 
Boston  or  elsewhere;  there  w<u  no  evidence  whaUter  upon  that  question.  *  *  *  The 
^lefendant  insists  that  the  plaintiffs  ought  to  have  been  required,  if  they  would  avail 
themselves  of  that  rule,  to  show  affirmatively  that  both  they  and  all  the  subsequent 
[  holders  of  the  note  were  ignorant  of  the  fact  that  the  maker  of  the  note  had  no  resi- 
dence or  place  of  business  in  the  city  of  Boston.    This  is  not  so.    The  presumption 

IB,  as  has  been  before  stated,  in  the  absence  of  all  other  evidence  upon  the  subject,  that 
the  residence  of  the  promisor  is  at  the  place  where  the  paper  to  which  he  subscribes 
his  name  is  dated.  Either  party  may  controvert  this  presumption  and  overcome  it 
by  prooft  introduced.  But  no  evidence  to  the  contrary  having  been  laid  before  the 
Court,  this  presumption  is  to  sUnd."  "Thomson  on  Bills  (Wilson's  Ed.),  286. 

*  1  Paraons,  N.  &  B.,  468.  Bat  see  p.  453  of  the  same  volume,  in  which  the  opin- 
ion ooooonb  with  the  text  sabetantially,  and  varies  from  that  subsequently  given;  also 
P.ii2. 
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cution  of  a  note  and  dating  it  at  a  particular  place^  does  not  make  it 
payable  there,^  and  this  is  the  ground  on  which  Professor  Parsons 
bases  the  opinion  that  due  diligence  is  not  exercised  in  presenting  it 
there  without  inquiry;  but  the  question  seems  to  us  not  one  as  to  the 
contract  of  payment,  but  simply  as  to  the  likelihood  of  the  maker's 
whereabouts.  And  in  the  absence  of  other  information  it  seems 
reasonable  to  presume  that  he  will  be  found  at  the  place  where  he 
executes  his  business  paper,  and  that  if  it  had  been  intended  that  it 
should  be  payable  elsewhere,  it  would  be  so  expressed  in  its  fiioe. 

And  when  the  bill  or  note  is  made  on  terms  payable  m  a  city, 
without  specification  of  a  particular  place,  and  the  acceptor  or  maker 
has  no  residence  or  place  of  business  there,  it  will  be  sufiScient  to 
charge  the  drawer  or  indorser  if  the  holder  have  the  bill  or  note  in 
the  city  at  maturity,  ready  to  be  presented  and  delivered  up,  if  the 
maker  or  acceptor  should  appear.^ 

Presentment  of  Notes  madey  and  of  Bilk  drawn  or  accepted,  pay- 
able ai  a  particular  Place  in  England. 
§  41.  In  England  the  steps  necessary  to  fix  the  liability  of  parties  to 
notes  and  bills  made,  drawn  or  accepted,  payable  at  a  particular 
place,  were  for  a  long  time  the  subject  of  much  disputation,  the  his- 
tory of  which  it  is  no  longer  necessary  to  follow  minutely  in  ord&to 
appreciate  fully  the  settled  condition  of  the  law,  or  to  understand  its 
beariugs  upon  the  decisions  in  the  United  States.  A  case  came 
finally  before  the  House  of  Lords,  in  which  the  effect  of  an  accept- 
ance in  the  following  language  was  discussed :  '^Accepted,  payable 
at  Sir  John  Perring  &  Co.,  bankers,  London";*  and  that  body,  over- 
ruling the  views  of  eight  of  the  twelve  Judges  whose  opinion  had 
been  taken  on  the  question,  decided  that  the  acceptance  was  con- 
ditional, restricting  the  place  of  payment,  and  that  the  holder 
was  bound  to  present  the  bill  at  the  bankers'  named  in  order  to 
charge  the  acceptor.  If  the  holder  brought  an  action  against  the 
acceptor,  it  was  held  necessary  that  he  should  aver  and  prove  such 
presentment,  otherwise  the  declaration  would  be  bad  upon  demurrer. 
This  decision  led  to  the  passage  of  the  statute  1  <&  2  Geo.  IV.,  (gener- 
ally called  Sergeant  Onslow's  Act,)  by  which  it  was  enacted  that  an 
acceptance  payable  at  the  bouse  of  a  banker,  or  other  place,  without 
further  expression,  should  be  deemed  a  general  acceptance,  but  if  it 

>  Taylor  tv.  Snyder,  3  Denio,  145;  Leghtner  t».  Hill,  2  Watts  A  a,  140;  Anderson 
w.  Drake,  14  Johns.,  114;  Fisher  vs.  Evans,  5  Benn.,  541. 
«  Boot  t».  Franklin,  3  Johns.,  207. 
»Kowe  t».  Young,  2  Brod.  &  Bing ,  165;  Wlgh,  391,  S.  C. 
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were  expressed  payable  at  a  bankers^  or  other  plaoe,  ^'orUy  and  not 
oiherwm  or  daewherej^  it  should  be  a  qualified  aooeptance,  and  the 
acceptor  should  not  be  liable  except  upon  due  demand  at  the  place 
named. 

This  statute^  it  will  be  observed,  did  not  apply  to  promissory 
notes;^  and  the  liability  of  the  drawer  or  indorser  of  a  bill  remained 
unchanged.^  Where  the  place,  therefore,  is  mentioned  in  the  body 
of  a  note,  presentment  must,  in  England,  be  averred  and  proved,^ 
bat  if  the  place  were  mentioned  in  a  memorandum  beneath  the 
maker's  signature,  it  would  be  regarded  as  directory  only.*  Where 
a  bill  is  drawn  with  the  expression  of  a  particular  place  only, 
and  not  elsewhere,  in  the  body,  and  accepted  without  further  ex* 
pression  in  the  acceptance,  it  would  be  within  the  rule  of  the  statute 
making  it  a  qualified  acceptance.'  And  the  words,  ^^and  not  else- 
where/^  alone  would  be  sufiicient  to  incorporate  the  qualification.^ 

The  same  principles  apply  where  the  place  of  payment  is  specified 
m  the  body  of  the  bill,  and  the  acceptance  is  simply  according  to  its 
tenor;  and  it  will  be  necessary,  in  order  to  charge  the  drawer  to  pre* 
sent  the  bill  at  the  particular  place  if  one  be  named/ 

Presentment  at  a  particular  place  in  the  United  States. 

§  42,  The  Supreme  Court  of  the  United  States,  and  almost  all  the 
courts  of  last  resort  of  the  several  States,  have  coincided  with  the 
views  presented  by  a  majority  of  the  Judges  in  the  case  of  Rowe  vs. 
Young  (quoted  in  a  note  to  the  foregoing  paragraph),  and  difiered 
from  the  decision  of  the  House  of  Lords  in  that  case ;  and  in  the 
United  States  it  may  be  considered  as  settled,  that  where  a  note  is 
made  payable  at  a  particular  banker's  or  other  place,^  or  a  bill  is 
drawn  or  accepted,  payable  in  like  manner,^  it  is  not  necessary,  in  re- 

I  Emblen  t«.  Dartnell,  12  M.  &  W.,  S30.  '  Gibb  vs.  Mather,  8  Bing.,  214. 

*  Sanderson  w.  Bowes,  14  Eixtti,,  500. 

*Sandenon  n.  Jadge,  2  H.  Bl,  509;  1  Pars.  N.  &  B.,  428;  but  see  post,  as  to 
mle  in  U.  8. 

'Halstead  rs.  Skelton,  5  Q.  B.,  86.  ^Higgins  m.  Nichols,  7  Dowl.,  551. 

^Boydell  w.  Harkness,  3  O.  B.,  168  (54  £.  C.  L.  R.);  Selbj  is.  Eden,  3  Bing.,  611; 
11  J.  B.  Moore,  511;  Fayle  ra.  Bird,  6  B.  &  C,  531;  2  Gar.  &  P.,  303;  9  Dow.  A 
R.,  639;  see  the  decisions  as  to  Promissorj  Notes ;  Byles  on  Bills  (Sharswood's  ed.), 
342;  1  Pkn.  N.  &  B.,  308,  note  Z. 

*  Wallace  vs.  McConnell,  13  Peters,  136;  Armistead  tv.  Armistead,  10  Leigh,  525; 
Watkios  m.  Crouch,  5  Leigh,  522;  Buggies  m.  Patten,  8  Mass.,  480;  Caldwell  vs. 
CasRwljr,  8  Cowen,  271;  McNairy  t«.  Bell,  1  Yerger,  502j  Thiel  vs.  Conrad,  21  La. 
An.,  214;  James  vs.  Manning.  Kent  and  Story  inclined  to  the  English  rale:  Stoty 
on  Notes,  K  227,  229;  3  Kent  Com.,  99;  Picquet  ra.  Curtis,  1  Samner,  478. 

'Toden  w.  Sharp,  4  Johns.,  183, 
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spect  to  the  maker  or  acceptor,  to  aver  or  prove  presentmeut  or 
demand  of  payment  at  such  place  on  the  day  the  instrument  became 
due  or  afterwards,  in  order  to  maintain  an  action  against  him/  The 
only  consequence  of  neglect  of  the  holder  to  present,  as  said  by  Presi- 
dent Tucker  in  Armidead  vs.  Armistead.  10  Leigh,  625,^  is  "that  the 
maker^  if  he  was  ready  at  the  time  and  place  to  make  the  payment, 
may  plead  the  matter  in  bar  of  damages  and  costs;  but  he  must,  at 
the  same  time,  bring  the  money  into  court  which  the  plainti£f  will  be 
entitled  to  receive.  A  further  consequence,  indeed,  might  follow,  if 
any  loss  had  been  sustained  by  his  failure  to  present;  but  this  must 
be  set  up  as  matter  of  defense.'** 

LiahUUy  of  Indorser  and  Drawer. 

§  43.  In  respect  to  the  indorser  of  a  bill  or  note,  or  the  drawer  of 
a  bill,  payable  at  a  particular  bank  or  other  place,  the  rule  is  differ- 
ent. He  is  not  the  original  debtor,  but  only  a  surety.  His  under- 
taking is  not  general,  but  conditional  upon  due  diligence  being  used 
against  the  principal  debtor,  and  such  diligence  requires  presentment 
at  the  place  specified,  where  it  ia  to  be  presumed  that  funds  have  been 
provided  to  meet  the  bill  or  note  at  maturity.^ 

Where  the  instrument  ia  payahle  *^on  demand/'  or  *^cn  demand  afitr  a 

certain  time.*' 
§  44.  A  distinction  has  been  taken  by  some  of  the  courts  in  respect 
to  bills  and  notes  payable  ^*on  demand/'  or  payable  ^^on  demand  afier 
a  specified  time;"  and  the  opinion  expressed  that  in  such  cases  ave^ 
ment  and  proof  of  demand  are  necessary  as  well  against  the  acceptor 
or  maker  as  against  the  drawer  or  indorser.  In  Virginia,  the  court, 
while  deciding  according  to  the  current  of  American  authority  in  re- 
spect to  a  note  payable  at  a  fixed  time,  expressly  restricted  its  appli- 
cation, and  Stauard,  J.,  said  :^  ''This  decision  does  not  embrace  the 
case  of  a  note  or  obligation  payable  in  terms  on  demand,  at  a  particn- 

'  Contrary  decisions  have  been  rendered  in  a  few  cases  in  the  United  States.  In 
Indiana,  Palmer  cs.  Hughes,  1  Blackford,  328;  Gilly  tm.  Springer,  lb.,  257;  Akko 
vs.  Barbour,  3  Ind.,  414.  The  decisions  in  Louisiana,  formerly  of  the  same  tenor, 
have  been  overruled,  and  the  general  doctrine  now  prevails  there  also. 

'Reaffirming  Watkinstv.  Crouch,  5  Leigh,  522. 

*  To  same  effect,  see  Story  on  Bills,  {  356. 

*  Bank  U.  S.  t«.  Smith,  11  Wheat,  171;  Watkins  t».  Crouch,  5  Leigh.,  522;  Shtw 
M.  Reed,  12  Pick.,  132;  Nichols  m.  Pool,  2  Jones,  N.  C,  23;  Lawrence  tv.  Dobyns,  30 
Mo.,  196;  Femer  «s.  Williams,  37  Barb.,  9;  Chitty  on  Bills,  (13th  Am.  ed.)  409;  Story 
on  Notes,  1 230. 

^Armistead  m,  Armistead,  10  Leigh.,  521. 
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lar  place  after  the  lapse  of  a  specified  time.  In  sach  cases  it  would 
probably  be  held,  that  there  is  do  default  of  the  maker  or  acceptor^ 
until  such  demand  be  mad^,  and  consequently,  that  no  action  would 
accrue  to  the  payee  until  such  demand  should  be  made.'' 

In  England^  it  wis  said  by  Lord  Ellenborough,  that  in  such  cases 
"the  time  of  payment  depends  entirely  on  the  pleasure  of  the  holder 
of  the  note/'^  and  that  consideration  seemed  to  him  to  render  it  im- 
practicable for  the  maker  or  acceptor  to  set  up  the  defense  of  readi- 
ness to  pay.  The  Supreme  Court  of  the  United  States  has  followed 
the  same  line  of  opinion,  Thompson,  J.,  saying  :*  "Where  the  promise 
is  to  pay  on  demand  at  a  particular  place,  there  is  no  cause  of  action 
until  the  demand  is  made,  and  the  maker  of  the  note  can  not  dis- 
charge himself  by  an  offer  of  payment,  the  note  not  being  due  until 
demanded.*' 

§  45.  Striking  as  these  views  may  seem,  they  do  not  appear  to  us 
to  bear  analysis  as  affording  ground  for  departure  from  the  general 
principle.  A  bill  or  note  payable  on  demand  is  payable  immediately 
— and  if  on  demand  after  a  certain  time^  immediately  upon  that  time 
arriving.  Although  payable  at  a  particular  place,  the  payor  may, 
if  he  apprehends  loss  by  delay,  or  desires  to  discharge  it,  pay  it 
anywhere.  And  the  mere  circumstance  that  it  might  be  more  diffi- 
cult for  the  payor  to  show  a  loss  resulting  from  a  failure  to  present 
when  his  liability  was  continuing  to  be  always  ready,  than  when  he 
is  only  required  to. shoulder  the  responsibility  of  being  ready  at  a 
fixed  time,  does  not  seem  to  us  sufficient  to  change  the  rule.  He  has 
the  advantage  of  not  being  subjected  to  a  protest  until  demand  is 
made;  he  may  pay  at  any  time  if  he  pleases;  he  may  still  show  loss 
if  any  occurs.  Suit  brought  is  itself  a  demand ;  and  as  presentment 
at  the  particular  place,  although  it  be  expressedy  is  no  condition  pre- 
cedent as  to  him,  we  can  not  perceive  how  the  words  "on  demand/' 
which  relate  to  time  and  not  to  place,  can  impliedly  create  a  condi- 
tion which  even  express  words  without  the  addition  of  "no^  elsewhere' 
do  not  create.  The  difficulty  of  the  defense  does  not  change  the  prin- 
ciple whidi  requires  it;  and  the  cases  which  so  determine  seems  to  us 
to  adopt  the  true  philosophy  of  the  subject.* 

§  46.  In  respect  to  bank  notes,  it  has  been  held  that  when  payable 

'Sanderaon  m,  Bowes,  14  Eafit,  600. 

'Wallace  w.  McConnell,  13  Peters,  136;  Savage,  C.  J.,  to  same  effect  in  paldwell  t«. 
GBSBidT,  8  Cowen,  271,  but  overruled  hy  Haxtun  t».  Bishop,  3  Wend.,  1,  same  judge. 

'McKinaey  w.  Whipple,  21  Maine,  98;  Gammon  w.  Everett,  25  Maine,  66;  New 
Hope  D.  B.  V8.  Peny,  11  111.,  467;  Cook  m.  Martin,  5  Smedes  &  M.,  379  (note  payable 
on  demand  ^re  montha  after  date). 
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on  demand— or  (Ml  demand  after  a  certain  time — at  a  designated  phce, 
the  demand  must  be  averred  and  proved  against  the  bank;^  and  thejr 
have  been  distingnished  from  individual  notes  by  some  of  the  cases.' 
But  there  are  also  express  decisions  the  other  way;  and  we  can  per- 
ceive no  sufficient  reason  for  the  distinction.'  *  Loss,  if  any,  may  be 
shown  by  the  bank  as  well  as  by  the  individual. 

When  payable  at  either  of  several  places 

§  47.  If  a  bill  of  exchange  be  drawn  payable  at  either  of  two 
places,  and  is  accepted  accordingly,  as  for  example,  if  drawn  payable 
at  Maedstone  or  London,  the  holder  has  his  choice  to  present  it  at 
either  place  for  payment;  and  the  like  rule  applies  to  a  note  made 
payable  at  either  of  two  places.  If  the  bill  or  note  be  not  duly 
paid  at  the  place  where  it  is  presented,  the  holder  may  protest  it  and 
give  notice  to  the  drawer  and  indorsers;  who  will  be  bound  by  ita 
presentment  and  dishonor  at  the  place  of  his  election ;  although  if 
presented  at  the  other  place  it  would  have  been  duly  paid ;  for  in 
such  cases  all  the  parties  agree  to  pay  the  bill  or  note  upon  doe  pre- 
sentment at  either  place/ 

Bilh  and  Notes  payable  at  either  of  several  Banks, 

§  48.  Sometimes  a  promissory  note  is  made  payable  at  any  or 
either  of  the  banks  in  a  particular  place,  by  some  such  expression  as 
"payable  at  bank  in  Boston,'**  or  "at  either  of  the  banks  in  Boston/* 
or  "at  any  bank  in  Boston.*^  In  all  such  cases,  the  stipulation  as  to 
the  place  of-  payment  is  understood  to  be  for  the  accommodation  of 
the  payee  or  holder,  who  is  given  the  right  to  elect  the  bank  at  which 
the  note  should  be  presented,  in  order  to  charge  the  indorsers;  and 
if  upon  presentment  at  any  or  either  bank  in  the  place  named,  pay- 
ment is  refused,  the  indorsers  as  well  as  the  maker,  are  bound.  The 
maker's  promise  is  to  pay  the  note  at  any  of  the  banks  in  the  place, 
and  the  duty  is  imposed  upon  him  to  look  at  all  the  banks  for  it,  or 
provide  funds  to  pay  it  at  all  of  them  when  it  is  due.^ 

§  49.  A  bill  of  exchange  accepted,  payable  in  like  manner,  stands 
upon  the  same  footing  as  a  promissory  note,  and  the  drawer  and  in- 

>  Bank  of  N.  C.  tw.  Bank  of  Cape  Fear,  13  Iredell,  75. 

*  Dougherty  vs.  Western  Bank,  13  Ga.,  87. 

*  Montgomery  vs.  Elliott,  6  Ala.,  701;  Haztun  vi.  Bishop,  3  Wendell,  1. 
*Beeching  t».  Gower,  1  Holt.,  313;  Story  on  Bills,  {  354;  Story  on  NoteB,|231. 
^  Maiden  Bank  vs.  Baldwin,  13  Gray,  154. 

*  Page  Di.  Webster,  15  Maine,  249;  Freeman's  Bank  vs.  Ruckman,  16  Grat,  126. 
^  Langley  vs.  Palmer,  30  Maine,  467. 

■  Maiden  Bank  vs.  Baldwin,  13  Gray,  154,  and  cases  cited  above. 
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dorsers,  as  well  as  tbe  acceptor,  will  be  bound  if  it  be  presented  at 
any  or  either  of  tbe  banks  in  the  place  named.^  This  principle  ap- 
plies to  large  cities  with  many  banks,  as  well  as  to  small  cities  with 
few,-*  and  the  opinion  once  intimated  that  where  there  are  several 
banks  in  a  large  city  the  holder  must  give  notice  to  the  promisor 
where  the  paper  is,^  may  be  regarded  as  overruled. 

It  has  been  urged  against  this  doctrine  in  every  case  which  has 
adopted  it,  that  the  holder  should  give  notice  at  what  particular  bank 
he  elected  to  make  the  demand.  But  it  has  been  well  answered  that 
"to  require  the  holder  to  give  such  previous  notice  would  not  only 
defeat  the  object  of  relieving  him  from  trouble  and  risk,  but  would 
snbject  him  to  much  greater  than  if  the  bill  or  note  were  made  payable 
at  one  bank  only;'**  and  that  '*if  the  parties  wish  fur  more  certainty 
as  to  the  place  of  payment,  let  them  be  more  explicit  in  the  bill.''* 

When  Dratoee  or  Acceptor  reside  in  one  Place^  trwd  BUI  is  payable 

in  another. 

§  50.  Where  the  drawee  of  a  bill  resides  in  one  place,  and  it  is 
drawn  payable  in  another  place,  it  would  be  sufficient  to  present  the 
bill /or  acceptance  to  the  drawee  at  the  place  where  he  resides,  and  if 
acceptance  were  refused,  it  might  be  there  protested."  And  if  the 
bill,  not  accepted,  were  presented  to  the  drawee  at  his  place  of  resi- 
dence for  payment,  and  payment  refused,  and  there  is  no  particular 
place  designated  in  the  bill  for  presentment,  it  would  be  suiBcient, 
although  the  bill  was  payable  in  a  certain  city.  Thus,  where  a  bill 
was  drawn  in  Liverpool  and  was  payable  in  London,  and  was  pro- 
tested for  non-acceptance,  and  also  for  non-payment  in  Liverpool, 
where  the  drawee  resided,  Kent,  C.  J.,  said:^  **A  general  refusal  to 
pay  was  a  refusal  to  pay  according  to  the  face  of  the  bill.  It  was 
equivalent  to  a  refusal  to  pay  in  London.  We  do  not  mean  to  say 
that  the  demand  for  payment  at  Liverpool  was  indispensable.  The 
bill  being  payable  at  London,  it  would  have  been  sufficient  for  the 
holder  to  have  been  there  when  the  bill  fell  due,  ready  to  receive 
payment.  In  the  present  case,  a  protest  at  London,  or  a  demand  and 
protest  at  Liverpool,  were  sufficient,  and  the  holder  might  take  either 
eoune.''    So,  if  the  bill,  drawn  upon  the  drawee  in  one  place  and 

'ladcom  m,  IVu^ker,  13  Conn.,  342.  'Langley  vs.  Palmer,  30  Maine,  467. 

*ltoh  Bank  w.  Abbot,  13  Pick.,  465;  Shaw,  C.  J.,  expressed  this  opinion,  but  the 
pniMB  vas  not  directly  before  the  court. 
^Bllifk  WriiBter,  15  Maine,  24,  Shepley,  J. 
n,  Fteker,  13  Conn.,  342,  Waite,  J. 
Mb  Amaklin,  3  Johns.,  202.  ^  Mason  ««.  Franklin,  3  Johns.,  202. 
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payable  in  another^  be  not  accepted  by  the  drawee,  but  is  acoepted 
supra  protest  for  his  honor  by  a  third  person,  the  presentment  and 
demand  should  be  made  of  the  drawee  at  the  place  where  he  resides, 
and  not  at  the  place  where  it  is  made  payable;  because  there  has 
been  no  acceptance  of  the  bill,  and  consequently  the  drawee  has  not 
authorized  any  presentment  upon  him,  except  at  his  place  of  resi- 
dence.^ 

§  51.  When  the  bill  has  been  accepted  by  the  drawee,  and  is  drawn 
payable  in  another  place,  the  case  is  different.  There  the  acceptor 
only  authorizes  the  presentment  at  the  place  designated,  and  the 
drawer  or  indorsers  will  be  discharged  if  the  bill  be  not  there  pre- 
sented, or  ready  for  presentment  at  maturity.* 


SECTION  V. 

Mode  op  Presentment  for  Payment. 

§  62.  Presentment  of  the  bill  or  note,  and  demand  of  payment, 
should  be  made  by  an  actual  exhibition  of  the  instrument  itself;'  or 
at  least  the  demand  of  payment  should  be  accompanied  by  some  clear 
indication  that  the  instrument  is  at  hand,  ready  to  be  delivered,  and 
such  must  really  be  the  case.^  This  is  requisite  in  order  that  the 
drawee  or  acceptor  may  be  able  to  judge  (1)  of  the  genuineness  of  the 

l^"^-^ ■       ■  ^»  »  ■■     ■  ■■■       I     ■     I  .1  ,■■■■-—■■■■»■■■  ^  T  ■  I     ■  ,  »^l^^ 

^  Mitchell  V8,  Baring,  10  Bam.  &  Cree.,  6,  7.  The  decision  on  this  case  led  to  the 
passage  of  the  act  of  2  and  3  William  IV.,  ch.  0S,  by  which  it  wa«  provided  that  "all  bills 
of  exchange  wherein  the  drawer  or  drawers  thereof  shall  have  expressed  that  sodi 
bills  of  exchange  are  to  be  payable  in  any  place  other  than  the  place  by  him  or  them 
therein  mentioned  to  be  the  residence  of  the  drawee  or  drawees  thereof,  and  whidi 
shall  not,  on  the  presentment  for  acceptance  thereof,  be  accepted,  shall,  or  may  be, 
without  further  preaeniment  to  the  drawee  or  draweeSf  protested  for  non-payment  in  the  pkte 
in  which  meh  bills  of  exchange  shall  have  been  by  the  drawer  or  drawers  expressed  to  be 
payable,  unless  the  amounts  owing  upon  such  bills  of  exchange  shall  have  been  ptid 
to  the  holder  or  holders  thereof  on  the  day  on  which  such  bills  of  exchange  would 
have  become  payable  had  the  same  been  duly  accepted."  Chitty  on  Bills,  13th  Am. 
Ed.,  top  p.  390,  *349.  This  act  seems  practically  to  affect  only  acceptors  supra  prt>- 
tesL 

'  MitcheU  «•.  Baring,  10  B.  &  C,  7.    Story  on  Bills,  §§  282,  353. 

'  Mossen  vs.  Lake,  4  Howard,  262.  In  Draper  m.  Clemens,  7  Misso.,  52,  demand  wu 
held  insufficient  because  the  bill  was  not  produced.  In  Freeman  m.  Boynton,  7  Mass.; 
483,  the  demand  was  held  insufficient  because  it  appeared  that  the  party  demanding 
payment  did  not  have  the  bill  with  him.  To  same  effect  see  Shaw  vs.  Reed,  12  Pick., 
132;  Arnold  vs.  Dresser,  8  Allen,  435;  Posey  vs.  Decatur  Bank,  12  Alabama,  802, 
Nailor  vs.  Bowie,  3  Maryland,  251;  Smith  vs.  Qibbs,  2  Smedea  &  M.,  479. 

^Etheridge  w.  Ladd,  44  Barbour,  69. 
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iostrament;  (2)  of  the  right  of  the  holder  to  receive  payment;  and 
(3)  that  he  may  immediately  reclaim  possession  of  it  upon  pay- 
ing the  amount.  If,  on  presentment,  the  exhibition  of  the  paper  is 
not  asked  for,  and  the  party  to  whom  demand  is  made  declines  to 
pay  on  other  grounds,  a  more  formal  presentment  by  actual  exhibi- 
tion of  the  paper  will  be  considered  as  waived.^  Where  the  note  was  in 
bank,  a  few  rods  from  the  maker's  house,  and  the  maker  was  informed 
by  note  from  the  cashier  that  it  was  there  and  requested  payment,  it  was 
held  sufficient;'  and  it  was  likewise  held,  where  the  statement  in  the 
protest  Mras  that  the  notary  went,  uith  the  draft,  to  the  bank  and  de- 
manded payment.'  8o,  if  the  maker  calls  on  the  holder  on  the  day 
of  payment,  at  his  place  of  business,  declares  his  inability  to  pay  it, 
and  requests  him  to  give  notice  to  the  indorser,  it  is  sufficient  to 
charge  the  indorser,  as  an  exhibition  of  the  paper  would  have  been 
useless.^  Presentment  and  demand  of  payment  can  not  be  made 
by  letter  through  the  post  office.*  It  seems  that  delivery  of  written 
demand  to  a  ser\'ant  at  the  house  of  the  promisor  is  insufficient.^ 

§  53.  A  bill  or  note,  when  presented  for  paynent,  can  not  be  left 
in  the  debtors  hands  as  when  presented  for  acceptance;  and 
if  it  is  so  left,  presentment  can  not  be  considered  as  made  until 
payment  is  demanded.  And  if,  in  the  meantime,  the  debtor  has 
stopped  payment,  the  holder  would  suffer  to  the  extent  of  the  differ- 
ence between  the  value  of  the  instrument  at  the  time  it  was  handed 
the  debtor  and  the  time  payment  was  actually  demanded.'  The  earli- 
er cases  take  a  contrary  view,  and  seem  to  us  more  reasonable,  for 
the  physical  presentment  of  the  paper,  would  seem  to  imply  in  itself 
t  demand  of  payment.^ 

Mode  of  Preaeniment  of  Negotiable  Paper  payable  at  a  Bank. 

§  54.  When  a  bill  or  note  is  made  payable  at  a  bank,  it  is  consid- 
ered a  sufficient  presentment  of  it,  if  it  is  actually  in  the  bank  at 
•alority,  ready  to  be  deliv»ed  up  to  any  party  who  may  be  entitled 

^LodEwood  w.  Crawford,  18  Conn.,  361. 
'  *TMiek  «.  Wendell,  1  N.  H.,  80. 

*Btidc  oC  YergemieB  m,  Cameron,  7  Bark.,  143. 

^OUbert  IS.  Dttmis,  3  Met.,  495. 

^filMtolfi.  AttderflOQ,  3  Whart.,  116;  Gillespie  vs.  Hannahan,  4  McCord,  503; 
ftrifcrdBaok  m  Green,  11  Iowa,  476;  Barnes  vs.  Vaughan,  6  Rhode  Island,  259. 

'SlktoC  BcMrfolk  vs,  Howard,  2  Shaw.,  235.  But  qaere  in  cases  of  sickness  when 
■fcumwiim  h  inaooessible  on  account  of  sickness.     See  1  Parsons,  N.  &  B.,  371-2, 

^llPttlmamkof  England,  1  Sir.,  550;  Thomson  on  BUls,  (Wilson's  ed.,) 
HL  ^Sterner  m.  Mead,  1  Str.,  416 ;  Hoar  vs.  Da  Costa,  2  Str.,  910. 
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to  it  on  payment  of  the  amount  due;  and  if  at  the  close  of  bosioefis 
hours,  the  bill  or  note  remains  unpaid,  it  is  considered  as  dishonored 
and  notice  should  be  immediately  given  to  the  proper  parties.^ 
Such  also  is  the  case  when  the  instrument  is  payable  at  a  particular 
place.^  Sometimes  a  formal  presentment  of  the  bill  or  note,  in  such 
cases,  at  the  bank,  or  upon  the  maker  is  made;  and  the  cases  are 
uniform  in  holding  that  such  a  presentment  at  the  bank  is  sufficient,^ 
even  when  the  place  is  mentioned  in  the  memorandum  ;*  but  it  is 
settled  that  nothing  more  than  the  presence  of  the  paper  there  is 
necessary.* 

But  it  was  held  in  Chicopee  Bank  vs.  Philadelphia  Bank,  8  Wal- 
lace, 641,  that  though  commercial  paper  be  physically  in  the  bank  at 
which  it  is  payable,  yet  if  the  bank  is  ignorant  of  this  by  reason  of 
the  fact  that  the  letter  in  which  it  was  sent  slipped  through  a  crack 
in  the  cashiers  desk  and  disappeared  before  it  had  been  seen  by  him, 
then  there  would  be  no  presentment,  though  the  acceptor  had  no 
funds  there,  and  did  not  mean  to  pay  the  bill.  And  such  a  disap- 
pearance carried  with  it  a  presumption  of  negligence  in  the  collecting 
bank,  and  threw  upon  it  the  burden  of  proof  to  rebut  it ;  and  that 
in  the  absence  of  such  proof  the  bank  would  be  responsible  to  the 
holder  for  the  amount  of  the  bill  or  note. 

When  Paper  is  Propetiy  of  Bank. 

§  55.  If  the  paper  is  the  property  of  the  bank  at  which  it  is  pay- 
able, its  presence  there  at  maturity  need  not  be  proved  by  the  plain- 

1  Chicopee  Bank  do.  Philadelphia  Bank,  8  Wallace,  641 ;  Bank  U.  S.  t«.  Garnet!,  2 
Peters,  543;  FuUerton  vs.  Bank  U.  S.,  1  Peters,  604;  Peoples  Bank  t».  Brooke,  %l 
Md.,  7;  Graham  w.  Sangston,  1  Md.,  68 ;  Goodloe  vs.  Godley,  13  Smedes  and 
M.,  233;  Allen  w.  Miles,  4Harr.,  Del.,  234;  Woodin  vs.  Foster,  16  Barb.,  146;  Nich- 
ols t?«.  Goldsmith,  7  Wend.,  160;  Folger  tw.  Chase,  18  Pick.,  63;  Berkshire  Bank 
m  Jones,  6  Mass.,  524 ;  Apperson  w.  Union  Bank,  4  Cold  well,  445 ;  State  Bank  ▼■. 
Napier,  6  Humph.,  270 ;  Eeynolds  vs,  Chettle,  2  Camp.,  596 ;  Saunderson  isi.  Judge, 
2  H.  BI.,  509. 

« Hunt  vs.  Maybee,  3  Seld.,  266. 

*lbid.  See,  also,  Woodbrldge  vs.  Brigham,  13  Mass.,  556 ;  Bank  of  Utica  «s.  Smith, 
18  JohnH.,  230;  Anderson  vs.  Drake,  14  Johns.,  114 ;  Bank  of  Syracuse  vs.  HoIIis- 
ter,  17  N.  Y.,  46;  Chile  i«.  Kemper,  10  La.,  205 ;  Cr>mmercial  Bank  i«.  Hamer,  7 
How.,  Miss.,  448 ;  Jenks  vs.  Doylesburg,  4  Watt  and  S.,  505 ;  Bahm  vs.  Philadelphia 
Bank,  1  Bawle,  335;  Cohea  vs.  Hunt,  2  Smedes  and  M.,  227;  Evans  vs.  St.  John.,  9 
Porter  Ala.,  186;  Apperson  vs.  Union  Bank,  4  Cold  well,  445. 

^Saunderaon  vs.  Judge,  2  H.  Bl.,  509. 

^  State  Bank  vs.  Napier,  6  Humph.,  270 ;  Gillett  vs,  Averill,  5  Denio,  85 ;  Ogden 
vs.  Dobbin,  2  Hall,  112 ;  Gilbert  vs.  Dennis,  3  Met.,  495 ;  FuUerton  vs.  Bank  U.  S.,  1 
Peters,  604. 
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tiff,  as  the  presumption  of  law  is  that  the  paper  was  in  the  bank,  and 
the  burden  rests  on  the  defendant  to  show  the  contrary.^  Even 
when  it  is  not  the  property  of  the  bank,  it  is  not  necessary  to  show  that 
it  was  in  the  hands  of  the  proper  officer,-*  nor  is  this  material,  its  pres- 
ence m  the  bank  being  sufficient.*  Sometimes  the  accounts  of  the 
promisor  are  examined  to  see  if  there  are  funds  to  meet  the  paper 
payable  at  the  bank;^  but  this  is  unnecessary,  any  competent  evidence 
being  available  to  show  that  there  were  no  funds  there  to  meet  it, 
and  that  no  one  offered  payment.^  It  is  doubtful,  at  least,  whether 
the  mere  fact  that  the  bank  had  funds  of  the  promisor  in  its  posses- 
sion would  constitute  any  defense  for  the  indorser,  as  the  direction  of 
the  promisor  is  necessary  to  give  the  right  to  appropriate  the  money 
to  the  payment  of  the  paper;  but  it  is  conceived  that  if  the  bank  in 
sacb  case  has  become  the  owner  of  the  paper,  it  would  constitute  a 
defense  to  the  indorser.  Such  is  the  opinion  of  Professor  Parsons.^ 
Where  a  note  was  payable  at  the  "Union  Bank  at  Memphis,"  and 
there  was  no  such  bank  there  but  a  "Branch  of  the  Union  Bank,"  it 
was  held  sufficient  to  make  presentment  at  such  branch/  If,  upon 
repairing  to  the  bank  at  which  the  paper  is  made  payable  during 
business  hours,  it  is  found  closed,  without  any  one  there  to  answer, 
the  protest  may  be  made  without  demand  or  farther  inquiry.^ 

Conventional  Demand  by  Notice  thai  Bill  or  Note  is  held  in  Bank. 

§  66.  In  some  of  the  States  it  has  become  customary  for  a  bank 
which  is  the  holder  of  negotiable  paper  to  issue  a  notice  to  the  prom- 
isor, a  few  days  before  maturity^  informing  him  that  the  paper  is  in 
bank,  setting  forth  the  date  when  it  will  become  payable,  and  re- 
questing him  to  come  there  and  pay  it.  Such  notice  constitutes  a 
conventional  demand,  and  a  neglect  to  comply  with  it  is  such  a  refu- 
sd  as  amounts  to  dishonor  of  the  paper.     The  custom  prevails  where 

^Chioopee  Bank  vs.  Philadelphia  Bank,  8  Wallace,  641;  Fullerton  t«.  Bank  U.  H., 
1  Pelen,  604;  Bank  U.  S.  w.  Carneal,  2  Peters,  543;  Seneca  Co.  Bank  vs.  Neass,  5  De- 
iiio^329;  State  Bank  vs.  Napier,  6  Humph.,  270;  Folger  vs.  Chaae,  18  Pick.,  63;  Berk- 
^bim  Bank  vs.  Jones,  6  Mass.,  524. 
*MgBrm,  Ohase,  18  Pick.,  63. 
^filatt  Bank  vs.  Napier,  6  Humph.,  270,  infra. 

V.  Judge,  2  H.  BI.,  509;  Bank  of  S.  C.  vs.  Hagg,  1  Hill,  S.  C,  177; 
ifiuFlefmt,16La..  276. 
Bink  fi.  Napier,  6  Humph.,  270;  Gillett  vs.  Averill,  5  Denio,  85. 
^tvBLN.AB.,4a7. 
fVlllllj  «,  Waldran,  3  Sneed,  548. 

m  Commercial  Bank,  3  Coldwell,  46;   Carter  vs.  Union  Bank,  7 

Mfti 


^ 


310  Presentment  for  Payment. 

the  paper  is  payable  at  the  bank  giving  the  notice,*  and  as  well  where 
it  is  not  made  so  payable,  but  is  placed  tbere  for  collection.'   In 
Massachusetts  this  custom  has  become  so  general  and  universal  that 
every  one  who  incurs  the  liability  of  maker  and  indorser  is  presumed 
to  have  contracted  in  reference  to  it,  and  knowledge  on  his  part  may 
be  presumed.*    Before  the  law  had  there  become  so  settled,  it  was 
held  that  proof  of  the  party's  being  conversant  with  the  usage  was 
requisite;^  but  where,  by  the  usage,  demand  was  made  in  this  form 
upon  the  maker,  it  was  immaterial  to  the  indorser  to  prove  that  he 
was  acquainted  with  it — it  being  sufficient  that  he  received  due  notice 
of  dishonor.*     Evidence  of  the  usage  is  sufficient  in  proof  of  an 
averment  of  presentment  to  the  maker.*     In  Maine  the  custom  is 
sanctioned  by  judicial  decisions,'  but  it  has  been  held  with  adverse 
expressions  in  New  Hampshire;^  and  in  Maryland  the  evidence  of  its 
existence  was  regarded  as  insufficient,  with  a  distinct  intimation  from 
the  court  that  it  would  not  be  respected  if  proved.* 

§  57.  In  respect  to  the  maker  of  a  note  or  the  acceptor  of  a  bill  in 
terms  payable  at  a  particular  place,  this  custom  to  inform  him  that 
his  paper  is  there  and  that  he  is  requested  to  meet  it,  amounts  to 
nothing  more  than  a  reminder  from  creditor  to  debtor  that  it  is  hoped 
he  will  comply  with   his  agreement.     When  the  bill  or  note,  how- 

^  Lincoln  <&  Bank  V9.  Page,  9  Mass.,  155;  Same  ink.  Hammatt,  9  Msas.,  169. 

'  Jones  V8.  Fales,  4  Mass.,  245;  Widgery  vs.  Munroe,  6  Mass.,  449;  Weld  ts.  Oorhim, 
10  Mass.,  366;  Whitwell  V8.  Johnson,  17  Mass.,  449. 

'  Grand  Bank  w.  Blanchard,  23  Pick.,  505,  Shaw,  G.  J.,  said,  respecting  this  ells' 
tomary  notice  as  constituting  a  demand,  that  'Ut  has  become  so  universal  and  con- 
tinued so  long,  that  it  may  well  be  doubted  whether  it  ought  not  now  to  be  treated 
as  one  of  those  customs  of  merchants  of  which  the  law  will  take  notice,  so  that  (verj 
man  who  is  sufficiently  a  man  of  business  to  indorse  a  note,  may  be  presumed  to  be 
acquainted  with  it,  and  assent  to  it,  at  least  until  the  contrary  is  expressly  shown.  It 
is  to  be  recollected  that  the  rules  respecting  presentment,  demand  and  dishonor  of 
bills  of  exchange,  and  promissory  notes,  and  indeed  the  lex  merecUoria  generally  orig- 
inated in  the  custom  of  merchants,  which  custom  was  a  matter  of  fact  to  be  proved  by 
the  party  relying  on  it,  and  to  be  determined  by  the  jury.  But  when  a  custom  has 
been  definitely  settled  by  judicial  decisions,  it  is  taken  notice  of  as  a  part  of  the  law 
of  the  land,  and  need  not  be  proved  as  a  fact  in  each  case.*' 

*  Weld  V8.  Qorham,  10  Mass.,  366;  so  held  also  in  Leavitt  w,  Simee,  3  N.  H.,  14; 
Edwards  on  Bills,  509. 

»  Whitwell  w.  Johnson,  17  Mass.,  449. 

•North  Bank  m.  Abbot,  13  Mass.,  466;  Boston  Bank  ts.  Hodges,  9  Man.,  420;  dtf 
Bank  ve.  Cutter,  3  Pick.,  414. 
^  Marine  Bank  vs.  Smith,  18  Maine,  99;  Gallagher  w,  Boberts,  2  Fairf.,  489;  Pkr- 
'  sons' N.  A  B.,  370^371. 

»  Moore  w.  Waitt,  13  N.  H.,  415. 

*  Farmers'  Bank  ot.  Duvall,  7  Gill.  &  J.,  78. 
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ever,  is  payable  generally,  the  acceptor  or  maker  can  only  discharge 
hb  contract  by  seeking  the  payee,  or  holder,  at  maturity,  and  paying 
the  amount;  and  notification  that  bis  paper  may  be  paid  at  a  particu- 
lar place,  is  information  where  his  agent  to  receive  payment  may  be 
conveniently  found.  But  it  is  difficult  to  see  how  the  holder  can 
restrict  the  acceptor  or  maker  to  payment  at  that  particular  place 
except  upon  the  ground  that  the  bank  itself  is  to  be  regarded  as  in 
law  the  holder,  and  it  is  the  duty  of  the  principal  party  to  pay 
such  holder  at  its  only  locality — its  place  of  business. 

§  58.  In  respect  to  the  drawer  or  indorser,  the  holder's  contract, 
when  the  bill  or  note  is  payable  generally,  is,  that  he  will  present  the 
iostniment  to  the  acceptor  or  maker.  It  is  the  holder's  duty,  in 
order  to  hold  the  drawer  or  indorser,  to  go  to  the  acceptor  or  maker 
with  the  bill  or  note  and  demand  payment ;  and  it  is  stretching  the 
principle  which  authorizes  proof  of  custom  in  certain  cases  very  far 
to  permit  the  holder  to  reverse  the  established  rule  of  law  in  respect 
to  drawer  or  indorser,  and  notify  the  acceptor  or  maker  to  come  to 
him,  at  a  place  designated  by  himself,  to  suit  his  own  convenience.^ 

The  theory  upon  which  the  custom  is  regarded  as  controlling,  is 
that  the  holder  is  bound  to  use  due  diligence  to  demand  payment — 
that  the  maker  or  acceptor  waives  any  further  demand  than  at  the 
place  designated  by  the  maker — and  that  the  drawer  or  indorser 
consent  to  this  customary  waiver  by  entering  into  the  contract  where 
the  custom  exists.  Its  convenience,  as  a  commercial  usage — and  the 
&ct  that  the  apprehension  of  dishonor  in  bank  will  probably  operate 
as  forcibly  to  constrain  prompt  payment  by  the  maker  or  acceptor  as 
a  demand  at  his  counting  room  or  residence — have  doubtless  gone  far 
to  gain  it  countenance  from  the  courts.  And  although  were  this 
question  of  original  impression  in  the  United  States,  we  should  con- 
sider that  principle  and  authority  would  lead  to  a  different  conclu- 
won,  the  courts  of  this  country  have  gone  so  far  to  effectuate  the 
(Aistoms  of  merchants,  and  give  them  a  flexibility,  suitable  to  the 
necessities  and  conveniences  of  commerce,  that  we  believe  it  more  in 
harmony  with  the  spirit  of  our  jurisprudence  to  sanction  the  con- 
tedling  effect  of  this  conventional  demand  than  to  deny  it.^ 

8  69.  Knowledge  by  the  indorser  of  the  custom,  has  been  regarded 
Mttseotial  to  its  establishment  as  against  him  in  some  cases.'    But 

*BteidaonBUl8,510. 

iMOiMrTationa  of  Shaw,  C.  J.,  in  Grank  Bank  t».  Blanchard,  anle» 
'  t^aimes,  8N.  H.,14. 
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the  United  States  Supreme  Court  say  that  parties  are  boand  by 
an  established  usage  of  a  bank,  '^whether  they  have  a  personal 
knowledge  of  it  or  not.'"  and  as  the  custom  must  be  general  in  order 
to  obtain  recognition  as  such,  we  can  not  perceive  that  knowledge  of 
it  enters  into  the  question  any  more  than  knowledge  of  any  other 
rule  of  law.  A  custom  is  not  a  special  personal  contract,  but  a  gen- 
eral and  controlling  rule. 

John  W.  Daniel. 

Lynchbnrg,  Virginia. 

>  Mills  IV.  Bank,  1 1  Wheat.,  431 . 
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THE  REBELLION. 


In  this  article  I  wish  to  glance  at  the  late  unpleasantness  through 
legal  spectacles.  The  topic  will  scarcely  prove  trite  to  the  generality 
of  the  profession,  and  some  of  its  features  will  bo  even  novel  to 
many  whose  practice  has  not  taken  them  among  the  questions  arising 
oat  of  the  war. 

The  moral  right  or  wrong  of  the  Southern  movement  is  not  in- 
volved in  the  merely  legal  view  of  the  matter;  and,  accordingly,  I 
shall  not,  expressly  or  impliedly,  pass  judgment  upon  that.  Our 
revolutionary  ancestors  were  right  in  cutting  loose  from  Great  Britain, 
with  her  selfish  restrictive  policy,  regarding  the  Colonies  as  posses- 
sions to  be  managed  in  the  interest  of  herself  exclusively;  but,  in  my 
judgment,  the  merely  legal  merits  of  the  question  upon  which  those 
ancestors  placed  their  quarrel, — the  right  of  the  Imperial  Parliament 
to  tax  the  Colonies, — were  clearly  with  Great  Britain. 

In  the  discussion  of  the  subject  under  consideration  the  point  of 
departure  is,  of  course,  that  vexed  question,  the  nature  of  the  gov- 
ernment of  the  United  States  under  the  Constitution.  This  question 
was  the  staple  of  what  is  well  termed  the  Great  Debate,  in  the  Sen- 
ate in  1833,  in  which  Mr.  Calhoun  and  Mr.  Webster  were  the  most 
conspicuous  opposing  champions  of  clashing  theories.  The  two  the- 
ories which  have  obtained  may  for  convenience  be  termed  the  States' 
rights  and  the  National. 

According  to  Mr.  Calhoun,  the  Constitution  was  a  compact  be- 
tween the  States.  In  adopting  it,  the  States  did  not  become  in  any 
Inspect  blended  into  one  mass.  They  merely  established  a  common 
agency,  to  which  they  dekgated  the  exercise  of  certain  of  the  attrib- 
utes of  their  sovereignty  for  the  equal  advantage  of  all.  But  the 
SWes  did  not  surrender  any  of  their  sovereignty;  nor  did  they  trans- 
6r  the  allegiance  of  their  citizens  to  the  common  government. 
Viiere  the  sovereignty  exists,  there  must  the  allegiance  abide  also. 
Ut States  severally  imposed  upon  their  respective  citizens  the  duty 
tf  AfSdice  to  the  new  government.  This  duty  rested  upon  the 
IMHsd  of  the  State  for  its  foundation.  The  constituent  sover- 
^^  htombig  each  no  superior,  must  judge,  each  for  itself  in  the 
li^Mrf^  frihclber  the  common  agent  confined  its  action  within  the 
JkJk iMk  fir  TTft   II — 8. 
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limits  of  the  delegated  powers.     To  allow  it  to  judge  ultimately  of 
the  measure  of  its  own  powers,  would  be  to  elevate  the  mere  agent 
above  its  principals.     The  Constitution  was  no  more  anythiDg  ejge 
than  a  compact  than  was  the  Confederation.    The  Confederation^ 
however,  was  adopted  only  by  the  State  governments;  the  CoDstitu- 
tion  by  the  people  of  each  State  in  their  sovereign  capacity.    Thus 
it  became  a  part  of  the  Constitution  of  each  State,  being  ratified  by 
the  same  power  that  established  the  State  Constitution.     It  thus  con- 
strained the  action  of  the  State  legislature  equally  with  the  State 
Constitution.     And  then  the  government  provided  for  by  the  Con- 
stitution was  a  very  diflRerent  arrangement  from  that  established  by 
the  Confederation,  since  it  operated,  like  the  State  governments,  di- 
rectly on  individuals,  and  through  its  own  instrumentalities,  thus  form- 
ing "a  more  perfect  union.^'     But  it  was,  nevertheless,  equally  with 
that  of  the  Confederation,  a  mere  agency,  resting  upon  compact.    The 
Constitution  was  adopted  by  the  States;  the  Confederation  by  the 
State  governments  merely.     But  the  States  no  more  became  blended 
into  one  composite  State  by  adopting  the  Constitution,  than  the  State 
governments   became   blended  into  one  composite  government  by 
adopting  the  Confederation.      Each   sovereign  State  was  bound  to 
every  other  under  the  Constitution  solely  by  plighted  faith.     Should 
any  State,  with  or  without  adequate  cause,  annul  the  compact;  while 
this  might  involve  a  breach  of  good  faith  upon  the  part  of  the  sover- 
eign, its  determination  would,  nevertheless,  be  binding  upon  its  citi- 
zens; just  as  the  unjustifiable  repudiation  by  France  of  a  treaty  with 
the  other  nations  of  Europe  would  yet  be  binding  upon  all  Frenchmen. 
The  citizens  of  the  State  were  bound  to  obey  the  common  govern- 
ment because  the  people  of  the  State  in  their  sovereign  capacity  had 
commanded   such   obedience;  and  if  the  same  people  in  the  same 
capacity  commanded  disobedience,  the  obligation  was  now  as  binding 
to  disobey  as  it  was  previously  to  obey.      To  resist  the  common  gov- 
ernment at  the  command  of  the  sovereign  State  could  not  be  treason, 
because  treason  is  a  violation  of  allegiance,  and  allegiance  was  due  to 
the  State,  and  only  obedience  to  the  common  government,  and  that 
only  through  allegiance  to  the  State,  which  commanded  it.     It  would 
be  treason  to  the  State,  however,  to  espouse  the  cause  of  the  common 
government  in  opposition  to  the  behest  of  the  State  sovereignty. 
Resistance  by  the  State  to  the  common  government  could  at  most 
only  be  an  unjust  war  waged  by  a  sovereign.     The  sovereignty  of 
the  State  would  shield  the  individual  citizens  from  guilt.     They  must 
})erforce  obey  their  sovereign,  to  whom  their  allegiance  was  due, 
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• 
whether  right  or  wrong.     In  a  word,  the  country — ^the  object  of  pa- 
triotic attachment, — is  the  State.    Whittier  says  of  John  Randolph, 
the  most  complete  embodiment  of  States  rights  sentiment  that  has 
appeared  among  as: 

**  ^Vhi]e  others  hailed  in  distant  skies 
Our  eagle's  daskj  pinion; 
He  only  saw  the  mountain  bird 
Stoop  o'er  his  Old  Dominion." 

This  is  the  logic  of  the  theory  carried  out  legitimately. 

According  to  this  view  of  the  nature  of  the  government,  the  war 
was  between  State  sovereigntiea  The  unionists  of  the  South  were 
traitors  to  their  States.  And  the  result  of  the  war  was  the  conquest 
of  the  Southern  States  by  the  rest  of  the  States,  achieved  through 
the  agency  of  the  general  government;  and  the  only  restraint  upon 
the  conduct  of  the  victors  which  the  conquered  could  consistently 
urge,  was  to  be  found  in  the  rules  of  international  law  governing 
such  cases. 

The  other  theory  is,  that  the  United  States  under  the  Constitution 
are  a  nation,  the  powers  of  the  general  government  having  been  sur- 
rendered by  the  States.  Among  those  powers  is  that  to  judge  as  to 
the  extent  of  the  powers  surrendered.  By  the  adoption  of  the  Con- 
stitution the  States  became  blended  into  one  composite  Stat€,  to  the 
extent  of  the  powers  surrendered.  The  paramount  allegiance  of  the 
citizen  is  due  to  the  United  States.  The  advocates  of  this  theory, 
and  emphatically  Mr.  Webster,  have  not,  however,  as  it  seems  to  me, 
rested  it  upon  a  satisfactory  foundation.  Mr.  Webster  appears  to  have 
thought  that  it  was  absolutely  necessary  to  repel  the  idea  that  the 
Constitution  was  a  compact,  and  to  claim  for  it  the  basis  of  an  adop- 
tion by  the  people  of  the  United  States  collectively. 

"What  the  Constitution  says  of  itself,  therefore,"  said  he,  *'is  as 
oonclasive  as  what  it  says  on  any  other  point.  Does  it  call  itself  a 
compact?  Certainly  not.  But  it  declares  itself  a  Constitution. 
"What  is  a  constitution  f  Certainly  not  a  league,  compact,  or  confed- 
eiftoj;  but  a  fundamental  law." 

And  again:  "In  the  Constitution  it  is  the  people  who  speak,  and 
WtdM  Btates.  The  people  ordain  the  Constitution,  and  therein  ad« 
8ntt  tiietneelves  to  the  States,"  etc.  "The  Constitution  utters  its  be- 
jWfcfa  tile  aime  and  by  authority  of  the  people,  and  it  does  not  exact 
jPtelh»8trttB  ^^7  plighted  public  faith  to  maintain  it." 
.^'iPil  h  ithBtantially  the  language  of  Judge  Story  in  Martin  vs. 
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Hunter^a  lessee,  1  Wheaton,  324 :  "The  goveromeut  of  the  United 
States  was  ordained  and  established  not  by  the  States  in  their  sove- 
reign capacities^  but  emphatically,  as  the  preamble  to  the  Constita- 
tion  declares,  by  the  people  of  the  United  States."  In  Chisholm  vs. 
Georgia,  3  Dallas,  419,  Chief  Justice  Jay  used  the  follov^ring  lan- 
guage: ^*Every  State  constitution  is  a  compact  made  by  and  between 
the  citizens  of  a  State,  to  govern  themselves  in  a  certain  manner; 
and  the  Constitution  of  the  United  States  is  likewise  a  compact  made 
by  the  people  of  the  United  States,  to  govern  themselves  in  a  certain 
manner."  The  ratifications  of  several  of  the  States  contain  similar 
language.  That  of  Virginia  declares:  "that  the  powers  granted  un- 
der the  Constitution  being  derived  from  the  people  of  the  United 
StateSf  may  be  resumed  by  them  whenever  the  same  shall  be  perverted 
to  their  injury  or  oppression."  In  McCulloch  vs.  Maryland,  4 
Wheaton,  4()3,  Chief  Justice  Marshall  affirms  that  from  the  State 
conventions  which  ratified  it,  the  Constitution  derived  its  whole  au- 
thority; but  he  afterwards  adds:  "The  government  proceeds  directly 
from  the  people;  is  'ordained  and  established'  in  the  name  of  the  pecH 
pie,"  etc.  And  again,  on  page  405:  "The  government  of  the  union 
then  is  emphatically  and  truly  a  government  of  the  people.  In  form 
and  substance,  it  emanates  from  them.  Its  powers  are  granted  6y 
them,  and  are  to  be  exercised  dire<ttly  on  them,  and  for  their  benefit." 

In  President  Jackson's  Proclamation,  Mr.  Livingston  employed 
the  following  more  accurate  language:  "The  people  of  the  United 
States  formed  the  Constitution,  acting  through  the  State  legislatures 
in  making  the  compact,  to  meet  and  discuss  its  provisions;  and  act- 
ing in  separate  conventions  when  they  ratified  those  provisions;  but 
the  terms  used  in  its  construction  show  it  to  be  a  government  in 
which  the  people  of  all  the  States  collectively  are  represented." 

Judge  McLean,  impressed  with  the  difficulty  in  the  way  of  the 
theory  of  popular  adoption,  struck  a  sort  of  diagonal  between  this 
and  that  of  State  adoption,  using  in  Worcester  vs.  Georgia,  6  Pet, 
569,  the  following  language:  "The  Constitution  of  the  United  States 
was  formed,  not,  in  my  opinion,  as  some  have  contended,  by  the  peo- 
ple of  the  United  States,  nor,  as  others,  by  the  States,  but  by  a  com- 
bined  power,  exercised  by  the  people  through  their  delegates,  limited 
in  their  sanctions  to  the  respective  States.  Had  the  Constitution 
emanated  from  the  people,  and  the  States  been  referred  to  merely  as 
convenient  districts  by  which  the  public  expression  could  be  ascer- 
tained, the  popular  vote  throughout  the  Union  would  have  been  the 
only  rule  for  the  adoption  of  the  Constitution.     This  course  was  not 
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pursued^  and  in  this  fact  it  clearly  appears  that  our  fundamental  law 
was  not  formed  exclusively  by  the  popular  suffrage  of  the  people. 
The  vot€  of  the  people  was  limited  to  the  respective  States  in  which 
they  resided.  So  that  it  appears  that  there  was  an  expression  of 
popular  mffrmje  and  State  sanction  most  happily  united  in  the  adop- 
tion of  the  Constitution  of  the  Union."  It  certainly  appears  that 
Judge  McLean's  view  of  the  matter  is  a  rather  mixed  one. 

The  doctrine  of  a  popular  adoption  cannot,  I  think,  be  main- 
tained. Great  Britain  acknowledged  the  independence,  not  of  one 
poIitiGal  entity  called  the  United  States,  but  of  thirteen  separate  little 
nationalities.  These  were  united  under  a  mere  league.  Mr.  Web- 
ster himself  says  that  the  Confederation  "was  a  league,  and  nothing 
bat  a  league,  and  rested  on  nothing  but  plighted  faith  for  its  perform- 
ance.^'  And  again:  "The  old  Confederation  was  expressly  called  a 
league,  and  into  this  league  it  was  declared  that  the  States,  as  States, 
severally  entered.''  Clearly,  then,  anterior  to  the  adoption  of  the 
Constitution,  there  was,  in  a  legal  sense,  no  such  people  as  "the  peo- 
ple of  the  United  States."  The  Constitution  when  adopted,  for  the 
first  time  created  direct  relations  between  the  people  of  the  United 
States  individually  and  a  common  government, — the  only  sense  in 
which  even  now  there  is  a  "people  of  the  United  States."  But  the 
people  of  the  United  States  cannot,  as  such,  have  adopted  the  instru- 
ment whose  adoption  constituted  them  a  people. 

Everybody  knows  that  the  Constitution  was  not  submitted  to  a 
popular  vote  of  the  people  of  the  United  States  in  the  aggregate,  the 
majority  of  the  aggregate  to  impose  it  upon  the  minority.  It  was 
submitted  to  the  decision  of  the  States  separately.  Each  State  rati- 
fied or  rejected  for  itself  alone.  North  Carolina  and  Rhode  Island 
rgected  it.  No  one  questioned  their  perfect  right  to  do  so.  The  in- 
strument itself  provided  for  the  contingency  of  an  adoption  by  nine 
States,  and  that  "the  ratification  of  the  conventions  of  nine  States 
shall  be  sufficient  for  the  establishment  of  this  Constitution  between 
the  States  so  ratifying  the  sameJ^ 

The  Constitution  was  then,  beyond  controversy,  not  adopted  by 
the  people,  but  by  the  States  as  States,  The  expression  in  the  pre- 
ttnbief  "we,  the  people,  etc.,"  is  not  an  argument  to  the  contrary. 
TUb  would  refer  anyhow  to  the  state  of  things  anterior  to  the  ratifi- 
4rtki||  and  would  show,  if  anything,  what  will  not  be  contended, 
ttt  ft^ce  was  then  such  a  people  as  "the  people  of  the  United 
iMkSi'^  But  the  expression,  "between  the  States  so  ratifying  the 
ttMk^Mtirely  harmonizes  with  facts  which  no  expression  could 
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overcome.  The  expression  in  the  preamble  probably  was  intended 
by  the  framers  to  mean  no  more  than  that  the  people  of  each  State, 
in  their  primary  capacity,  ratified  the  Constitution,  instead  of  the 
State  governments,  by  which  the  Confederation  was  adopted.  The 
result  of  the  diiference  in  the  mode  of  ratification,  according  to  the 
States'  rights  theory,  was  great.  The  action  of  the  State  govern- 
ment might  detach  the  State  from  the  arrangement  entered 
into  by  the  State  government;  but  the  Constitution,  adopted  by  the 
people  of  the  State,  became  a  part  of  the  constitution  of  the  State, 
and  State  legislation  was  restrained  by  its  provisions  as  firmly  as  by 
any  other  prohibitions  of  the  State  Constitution;  and  it  would  require 
the  action  of  the  people  in  their  sovereign  capacity  to  abrogate  what 
in  that  capacity  they  had  ratified.  Thus  far  greater  stability  waa 
secured,  and  a  "more  perfect  union"  formed. 

But  uot  only  does  it  seem  to  me  clear  that  the  Constitution  was 
not  adopted  by  "the  people;"  I  cannot  agree  either  that  it  is,  in 
scientific  strictness  of  language,  a  fundamental  law. 

It  calb  itself  the  supreme  law.  But  it  calls  the  treaties  en- 
tered into  under  it  by  the  same  name:  yet  treaties  are  not  properly 
laws,  but  compacts.  They  require  legislation  to  carry  them  out  Of 
course,  the  Constitution  is  practically  a  supreme  law,  since  it  over- 
rides conflicting  State  and  national  legislation.  But  in  scientific 
strictness  the  Constitution  is  not  a  law  at  all.  A  law  derives  its 
force  from  the  pre-existing  avXhorUy  of  the  law-maker.  It  is  im- 
posed by  this  authority  upon  the  unwilling  as  well  as  the  willing.  A 
law  presupposes  an  existing  community  with  authority  to  bind.  It 
is  the  will  of  this  community  expressed  in  the  mode  prescribed  for 
the  purpose. 

Obviously,  the  Constitution  did  not  become  obligatory  in  this  man- 
ner. Each  party  to  it  adopted  it  for  itself  alone.  The  concurrence 
of  nine  States  was  to  give  it  effect  as  the  Constitution  of  the  nine, 
leaving  the  four  States  which  might  reject  it,  to  form  such  arrange- 
ments as  they  might  think  advisable.  This  instrument,  thus  becom- 
ing obligatory,  by  the  mutual  consent  of  the  parties  ratifying  the 
same,  upon  these  parties  only,  what  can  it  have  been  but  a  compact, 
to  which  the  States  were  parties  as  States?  It  became  obligatory  in 
each  State  upon  the  adverse  minority  in  that  State  through  the  ante- 
cedent authority  of  the  State  over  its  citizens,  upon  the  principle  of  a 
law.  But  this  was  merely  a  consequence  of  its  adoption  by  the  State 
as  a  State. 

Mr.  Calhoun  was  entitled  then  to  his  position  that  the  Constita- 
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tion  was  a  compact  between  the  States,  to  which  they  became  parties 
as  States. 

But  now  arises  the  true  point  of  contest  between  the  two  opposing 
theories,  which  is  this:  what  sort  of  compact  was  the  Constitutioni 
and  what  was  the  result  of  its  adoption?  Mr.  Calhoun  stickles  for 
the  term,  ^consiitutiomd  compact."  He  repels  the  idea  of  a  blending 
of  the  States  into  a  composite  State,  and  Mr.  Webster  contends  for 
this  idea.  And  Mr.  Webster  seems  to  have  thought  that  if  it  were 
once  conceded  that  the  Constitution  was  a  compact  all  would  be  lost. 
But  might  not  a  compact  blend  States,  previously  separate,  into  one? 
Might  not  the  nations  of  Europe,  if  desired  by  all  of  them,  consoli- 
date themselves  into  one  nationality,  by  adopting,  each  for  itself,  an 
instrument  providing  for  this  result?  Yet  this  transaction  would 
derive  all  its  force  from  the  principles  of  a  compact,  and  would  be 
merely  the  adoption  of  a  compact.  Every  party  would  be  free  to 
adopt  or  reject. 

Writers  on  Government  refer  its  obligation  ultimately  to  a  socio/ 
compact  between  previously  independent  individuals.  But  do  they 
not  all  concede  that  when  the  compact  has  been  executed  the  parties 
become  blended  into  a  community,  their  independence  and  their  right 
of  private  judgment  being  surrendered  up  to  the  society  formed  by 
the  compact;  and  that  the  powers  conferred  upon  the  government 
thus  constituted  can  only  be  withdrawn  by  a  revolution? 

Now  the  only  actual  cases  of  social  compacts  have  been  where  the 
parties  were  States.  Political  societies  have  been  formed  by  the  ag- 
gregation of  previously  independent  communities,  whilst  there  is  no 
precedent  of  a  community  formed  by  the  association  of  previously  in- 
dependent individuals.  Any  arrangement  by  which  the  contracting 
parties,  whether  individuals  or  States,  form  themselves  into  a  body 
politic  under  a  common  government  is  a  sooidl  compact.  And  the 
result  of  the  adoption  of  a  social  compact  is  to  blend  into  one  entity, 
to  the  extent  comprehended  by  the  scope  of  the  compact,  the  parties 
thereto.  The  assertion  that  the  States  after  taking  the  plunge  of  rat- 
ification did  not  blend,  is  pure  assumption.  Those  who  resisted  the 
adoption  did  so  mainly  upon  the  very  ground  that  a  consolidation 
would  be  the  result.  Patrick  Henry  asked,  who  had  given  the  Con- 
vention the  right  to  say,  "We  the  people;"  and  in  his  last  speech,  he 
likened  the  relation  of  Virginia  to  the  Union,  under  the  Constitu- 
tion, to  the  relation  of  Charlotte  county  to  Virginia.  The  ratifica- 
tion of  Virginia  asserts  that  the  powers  conferred  by  the  Constitution 
were  derived  from  the  people  of  the  United  States;  so  do  the  ratifica- 
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tioDs  of  other  States.  This  evinces^  at  any  rate,  that  it  was  then  thooght 
that  the  States  were  blended  together.  When  it  was  urged  against 
the  Constitution  before  the  State  conventions,  that  the  working  of 
the  government  established  by  it  would  drift  towards  despotism,  it 
would  have  been  an  unanswerable  argument  in  favor  of  trying  the 
experiment,  that  if  it  turned  out  as  foreboded,  any  State  might  with- 
draw from  the  arrangement  at  pleasure,  as  she  was  to  become  bound 
only  by  plighted  faith,  as  one  sovereign  to  others — that  there  was  to 
be  no  blending  into  a  composite  State.  That  no  one  advanced  such 
a  notion,  where  it  would  have  been  so  conclusive  a  reply  to  these 
earnestly  plied  objections,  evinces  that  no  one  at  the  time  entertained 
the  notion. 

There  were  two  plans  before  the  Federal  Convention,  called  re- 
spectively the  New  Jersey  plan,  and  the  Virginia  plan ;  .the  former 
on  the  principle  of  the  States'  rights  theory,  and  the  latter  understood 
to  embody  the  idea  of  a  national  government.  The  Convention  re- 
solved that  a  national  government  ought  to  be  adopted.  And,  gen- 
erally, at  the  time,  the  idea  seems  to  have  been  entertained  that  the 
people  of  the  United  States,  in  their  collective  capacity,  had  adopted 
the  Constitution ;  or,  at  least,  that  when  adopted,  it  was  meant  to 
stand  upon  the  same  basis  as  if  that  had  been  the  fact;  and  that  the 
expression  in  the  preamble,  "We  the  people,  etc.,''  was  conclusive  as 
to  this. 

Had  one  single  consolidated  government  been  formed,  and  State 
individuality  been  entirely  extinguished,  as  might  have  been  done, 
there  could  then  have  been  no  controversy  about  the  matter.  Yet 
even  then  the  Constitution  effecting  this  would  have  been  only  a  com- 
pact. But  as  the  States  were  preserved  for  some  purposes,  plausibil- 
ity was  given  to  the  suggestion  that  they  had  not  become  blended 
together  at  all,  but  had  only  entered  into  a  treaty  with  each  other 
establishing  a  confederate  government.  This  hypothesis  in  the  hands 
of  a  logician,  it  was  found  would  consistently  explain  flie  functions 
of  the  new  government;  and  it  was  eagerly  adopted  by  those  who 
were  loth  to  give  up  the  idea  of  State  independence;  and,  among  the 
rest,  by  many  who  liad  vehemently  opposed  the  ratification  of  the 
Constitution  upon  the  very  ground  that  the  government  provided  for 
thereby  was  the  sort  of  government  which  afterwards  they  denied 
that  it  was. 

By  the  adoption  of  the  Constitution,  then,  the  States  became  par- 
ties to  a  social  compact,  the  result  of  which  was  to  blend  them  into 
a  composite  State.    They  became  thenceforth  one  as  to  foreign  rehi- 
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tions;  as  to  commeroe;  as  to  the  operation  of  the  national  laws.  The 
coin;  the  flag;  the  army;  the  navy,  became  national.  But  the 
essence  of  the  transformation  consisted,  in  the  last  analysis,  in  this, 
that  the  sovereignty  was  transferred  from  its  former  seat  to  a  new 
one. 

The  word  "sovereignty"  is  less  understood  than  any  other  in  the 
political  vocabulary.  Not  one  man  in  a  hundred  who  uses  it  has  any 
definite  notion  even  of  what  he  himself  means  by  it.  And  the  high- 
est authorities  unguardedly  misuse  it.  Thus  we  often  hear  from 
courts  and  text  writers,  that  sovereignty  in  this  country  is  dimded 
between  the  States  and  the  United  States.  Sovereignty  can  not,  in 
the  very  nature  of  things,  be  divided.  It  signifies  the  ultimate,  abso- 
lute, illimitable  power  that  exists  somewhere  in  every  independent 
society.  In  Great  Britain,  it  resides  in  Parliament.  When  Louis 
XIV  exclaimed:  ^^Vetatc^esi  moi!"  he  asserted  that  the  sovereignty 
of  France  was  concentrated  iii  him.  In  Russia,  I  presume,  sov- 
ereignty now  abides  in  the  Czar. 

Before  the  adoption  of  the  Constitution,  sovereignty  resided  in  each 
State.  The  State  then  knew  no  superior.  Its  will  was  limited  only 
by  its  physical  power.  But  the  States  are  not  now  sovereign  in  any 
sense.  They  are  now  restrained  by  the  Constitution  of  the  United 
States,  etc.  Congress  is  not  sovereign,  for  it  has  only  powers  affirm- 
atively granted — expressly  or  impliedly.  But  the  power  which  can 
amend  the  Constitution  of  the  United  States  is  illimitable.  Here, 
then,  we  arrive  at  the  sovereignty  in  our  system.  Here  resides  the 
WHOLE  potentiality  of  the  system,  which  may  repartition  the  powers 
of  the  States  and  the  composite  State; — may  redistribute  the  func- 
tions now  divided  between  the  local  governments  and  the  general 
government; — may  contract  or  dilate  the  sphere  of  either,  ad  libitum; 
may  reduce  the  central  agency  to  a  shadoW|  or  erect  it  into  an  em- 
pire. The  only  possible  security  in  the  nature  of  things  against  the 
exercise  in  any  given  manner  of  this  power,  lies  in  the  genius  of  our 
people.  The  State  governments  and  the  General  government  are  the 
mere  creatures  of  this  Omnipotence, — mere  tenants  at  will.  Now  the 
adoption  of  the  Constitution  of  the  United  States  was  a  surrender  of 
the  sovereignty  by  the  States  individually  to  the  States  united.  This 
alone  need  be  looked  to,  to  show  that  the  United  States  is  not  a  con- 
federacy, but  a  composite  State. 

It  is  an  axiom  of  political  science  that  where  the  sovereignty 
abides,  there  the  allegiance  is  due.     Also,  that  unless  there  is  allegi- 
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ance,  there  can  be  no  treason,  in  the  strict  sense  of  the  term,  which 
involves  a  breach  of  allegiance.  Now  the  Constitution  recognixes 
that  treason  may  be  committed  against  the  United  States.  The 
Articles  of  Confederation  did  not  undertake  to  provide  for  the  im- 
possible case  of  treason  against  the  Confederation.  I  know  that 
the  State  laws  provide  for  a  crime  which  they  denominate  treason; 
but  it  is  not  properly  treason,  though  justly  punishable  by  them.  I 
know,  also,  that  it  is  common  to  hear  of  a  paramount  allegiance  due 
to  the  United  States,  and  a  subordinate  allegiance  due  to  the 
State.  But  there  is  no  allegiance,  in  the  strict  sense,  due  to  the  State. 
Allegiance  is  due  to  the  composite  whole,  in  which  the  sovereignty 
resides,  of  which  the  States  are  members. 

Professor  Austin  denominates  the  government  of  the  United  States 
a  supreme  federal  government.  I  quote  his  language  in  relation  to 
the  nature  of  our  system  : 

"The  sovereignty  of  each  of  the  united  societies,  and  also  of  the 
larger  society  arising  from  the  union  of  all,  resides  in  the  united 
Governments  as  forming  one  aggregate  body — (the  italics  are  his) 
— that  is  to  say,  as  signifying  their  joint  pleasure,  or  the  joint 
pleasure  of  the  majority  of  their  number,  agreeably  to  the  modes 
or  forms  determined  by  their  federal  compact.  *  *  *  By 
that  aggregate  body,  the  powers  of  the  general  government  were 
conferred  and  determined,  and  by  that  aggregate  body  its  powers 
may  be  revoked  or  abridged.  To  that  aggregate  body,  the 
several  united  governments,  though  not  merely  subordinate,  are 
truly  in  a  state  of  subjection." 

The  United  States,  then,  is  a  composite  State.  The  States  and  the 
Union  are  one  complex  whole.  Judge  Swayne  has  aptly  said  that 
the  States  are  organisms  for  the  local  administration  of  their  appro- 
j>riate  functions  in  the  vital  system  of  the  larger  polity. 

It  results  that  the  Southern  movement,  right  or  wrong,  was  a 
rebellion;  and  those  concerned  in  it  are  seen,  through  merely  legal 
si)ectacles,  to  have  been  guilty  of  treason. 

According  to  the  States'  rights  conception  of  the  matter,  the 
Southern  States  became  conquered  provinces,  bound  to  accept  what- 
ever laws  the  victors  saw  fit  to  impose  upon  them.  The  victors  claim 
to  have  imposed  the  other  theory  of  the  government  upon  them; 
and,  henceforth,  the  States'  rights  men  are,  upon  their  own  principle^ 
estopped  to  contest  that  theory.  The  States'  rights  theory  is  hence^ 
forth  an  exploded  heresy  for  the  nationalibt ;    an  abrogated  syst^ 
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for  the  States'  rights  raan.  The  former  regards  the  war  as  having 
jodicially  decided  the  theory  always  to  have  been  wrong ;  the  latter 
as  having  legislatively  substituted  for  it  the  rival  theory. 

The  Xlllth,  XlVth,  and  XVth  Amendments  of  the  Constitution 
of  the  United  States  were  dilations  by  the  sovereign  power,  of  the 
sphere  of  the  Greneral  government )  and  correspondingly  contractions 
of  the  spheres  of  the  State  governments. 

The  first  abolished  a  domestic  institution  of  States;  the  second 
regulated  and  secured  the  immunities  of  State  and  National  citizen- 
ship, prohibited  State  discrimination  between  classes  of  citizens, 
changed  the  basis  of  State  representation,  enacted  disqualifications 
for  State  offices,  and  retitrained  the  States  from  the  assumption  of 
debts  incurred  in  aid  of  the  rebellion ;  and  the  third  established 
universal  suffrage  within  the  States. 

The  interesting  character  of  the  question  of  the  nature  of  our 
system  of  government  has  tempted  me  beyond  the  just  limits  of  its 
relevancy  to  the  general  subject  under  consideration.  One  word 
more,  however.  We  hear  it  almost  universally  said  that  in  this 
country  the  people  are  sovereign.  Legally  and  strictly  considered, 
we  find  this  to  be  untrue.  It  is  not  the  people  of  the  United  States, 
collectively,  who  are  sovereign.  There  is  nothing  which  this  people 
are  competent  to  enact  by  a  majority  vote.  The  ultimate  omnipo- 
tence of  the  system  may  be  wielded  by  a  small  portion  of  the  people. 
Take  three-fourths  of  the  States,  beginning  with  the  least  populous,  and 
so  Gn,  and  suppose  a  proposed  amendment  to  the  Constitution  of  the 
United  States,  to  be  carried  in  each  of  these  States,  by  a  majority  of 
one  in  each  House  of  its  Legislature,  and  that  the  other  one-fourth 
of  the  most  populous  States  are  wholly  unanimous  against  it; 
19  it  not  plain,  that  in  this  case,  a  small  minority  of  the 
I»ople  of  the  United  States  might  radically  transform  the  whole 
qrstem,  against  the  vehement  dissent  of  a  large  majority?  The 
three-fourths  of  the  States,  acting  as  States,  and  not  the  people  of 
^  Ui|ited  States,  express  with  us  the  sovereign  will. 

«Af  ^^  ^If-  ^M  ^^  m\t>  ^#  %i^  ^^  n|^  %^ 

^P  ^^*  ^^  ^^  ^^  ^^  ^^  ^^  ^^  *^^  *^^ 

fi^ween the  b^inning  of  secession  and  active  operations,  some  time 
ittltveiied,  during  which,  for  various  reasons, — e,  g,,  the  confusion 
fMUtti  to  a  change  of  administration  into  new  hands;  the  unpre- 
riiaracter  of  the  situation;  the  slowness  with  which  the 
ife  North  came  to  realize  the  determination  of  the  Southern 
#e^^-*-tbe  general  government  remained  inert. 

leaders  chuckled  over  the  bewildered  condition  of 
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UDcIe  Sam.  They  thought  that  the  old  gentleman  was  afflicted  with 
incurable  constitutional  paralysis.  Their  own  course  in  resisting 
whatever  efforts  he  might  make  against  them,  was  simple  and  plain. 
They  would^  upon  their  theory,  be  waging  war  against  foreign 
invasion.  But  the  government  must  act,  if  at  all,  upon  its  theory  of 
the  situation,  according  to  which  the  acts  of  secession  were  nullities, 
the  Southern  States  still  in  the  Union,  and  their  people  entitled  to 
the  same  constitutional  immunities  as  the  rest  of  the  citizens  of  the 
United  States.  Burdened  with  constitutional  shackles,  how 
was  the  government  to  operate  effectively  against  men  whose 
hands  were  free?  The  government  could  not  recognize  their  Confeder- 
ate organization,  nor  could  it  even  consistently  regard  as  State  action 
the  hostile  conduct  of  the  seceded  States  bejroud  its  own  view  of 
their  legitimate  spheres ;  and  so  the  population  of  the  South  could 
not  be  affected  through  these  organizations  with  the  enemy  charac- 
ter; and  the  war,  on  the  part  of  the  government,  must  confine  itself 
to  a  personal  war  against  the  individuals  in  arms  against  it;  while 
these  would  act  with  the  advantage  of  the  population  and  the  organ- 
izations behind  them. 

This  idea  was  corroborated  by  the  Proclamation  of  President  Lin- 
coln, of  April  15,  1861,  declaring  the  laws  of  the  United  States  to 
be  obstructed  in  the  seven  seceded  States,  by  combinations  too 
powerful  to  be  resisted  by  the  ordinary  course  of  judicial  proceed- 
ings, or  by  the  powers  vested  in  the  marshals  by  law;  commanding 
these  combinations  to  disperse  within  twenty  days;  and  calling  for 
75,000  militia  to  suppress  them,  and  to  cause  the  laws  to  be  executed. 
This  Proclamation  was  based  upon  the  act  of  1795,  passed  with  a 
view  to  the  suppression  of  the  Whiskey  Insurrection  in  Western 
Pennsylvania;  and  it  seemed  to  evince  that  the  line  of  action  would 
be  the  same  in  character  as  if  the  insurgents  were  a  handful  of  men 
in  a  small  district,  banded  to  resist  the  enforcement  of  a  rev- 
enue law. 

But  the  white  heat  of  fury,  enkindled  by  the  firing  on  Sumpter, 
soon  dispelled  any  such  illusion  as  this.  Proclamations  followed, 
blockading  the  southern  ports,  and  calling  for  vast  armies.  The  Act 
of  July,  1861,  authorized  the  President  to  declare  the  inhabitants  of 
States  to  be  in  insurrection,  and  prohibited  commercial  intercourse, 
except  as  licensed,  with  those  so  declared.  Section  6,  of  the  Act,  de- 
clared any  vessel  belonging  to  any  such  inhabitant  lawful  prize  if 
taken  at  sea.  Other  acts  followed,  providing  for  the  raising  aad 
support  of  armies,  and  of  naval  forces; — ^pensions  to  soldiers  aod 
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dailors,  etc.,  etc.  —  and  the  government  was  placed  squarely  upon 
the  war  path. 

All  these  proceedings  were  regarded  as  violent  and  unconstitu- 
tional in  the  South,  and  there  was  a  general  feeling,  even  among  the 
roost  zealous  loyalists,  that  doubtless  a  great  many  unconstitutional 
things  would  have  to  be  done  in  order  to  carry  on  the  war  efficiently. 
They  were  in  favor  of  rolling  up  the  Constitution  for  the  time,  and 
laying  it  upon  the  shelf,  until  it  would  do  to  regard  its  restrictions 
again.  They  became  impatient  when  any  body  talked  about  the 
Constitution,  and  one  subsequently  very  ardent  constitutionalist, 
even  went  so  far,  in  those  days,  as  to  brand  constitutionalism  as  a 
mark  of  treason. 

At  length  the  Supreme  Court  came  to  pronounce  upon  the  legal  sit- 
uation which  thenceforth  appeared  in  a  new  light  to  the  eyes  of  most 
persons.  This  was  at  the  December  term,  1862,  in  what  are  known 
as  the  Prize  Cases,  reported  in  2d  Black,  635,  &c..  Two  of  the  ves- 
sels involved, — the  Amy  Warwick  and  the  Crenshaw, — had  been  cap- 
tared  as  lawful  prize.  They  were  the  property  of  Virginians.  The 
former  vessel  was  captured  near  Hampton  Roads,  July  10,  1861. 
She  was  at  the  time,  sailing  under  the  Stars  and  Stripes,  and  her  com- 
mander was  ignorant  of  the  war.  The  latter  vessel  was  captured 
May  17, 1861 — at  the  mouth  of  the  James  River.  It  will  be  noted 
that  both  of  these  captures  were  before  the  act  of  July  13,  1861,  au- 
thorizing the  President  to  declare  the  inhabitants  of  States  to  be  in 
insurrection.  The  main  question  in  the  cases  was  whether  there  ex- 
ited at  the  time  of  the  captures  a  state  of  war, — legal  war  with  its 
ooosequeuees, — between  the  United  States  and  the  population  of  the 
Sonthem  States.  The  Court  held  that  at  the  time  of  the  capture  a 
state  of  actual  war  did  exist,  that  the  Proclamation  of  the  President 
«10  conclusive  evidence  of  this,  and  that  all  persons  residing  within 
tile  territory  occupied  by  the  rebels  were  liable  to  be  treated  as  ene- 
nksy  though  not  as  foreigners.     The  Court  said : 

*War  has  been  well  defined  to  be:  'That  state  in  which  a  nation 
pniBCQtes  its  right  by  force.^  The  parties  belligerent  in  a  war  are 
Utpendent  nations.  But  it  is  not  necessary  to  constitute  war  that 
Wtk  parties  should  be  acknowledged  as  independent  nations  or  sov- 
States.  A  war  may  exist  where  one  of  the  belligerents  claims 
rights  as  against  the  other.  A  civil  war  is  never  solemnly 
t"|  !t  becomes  such  by  accident — the  number,  power  and  or- 
of  1ii0  persons  who  originate  and  carry  it  on.  When  the 
occupy  and  hold  in  a  hostile  manner,  a  certain 
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portion  of  territory;  have  declared  their  indepeDdence ;  have  cast  oft 
their  allegiance ;  have  organized  armies ;  have  commenced  hostilities 
against  their  former  sovereign,  the  world  acknowledges  them  as 
belligerents,  and  the  contest  a  war.  They  claim  to  be  in  arms  to 
establish  their  libert}'  and  independence,  in  order  to  become  a  sover- 
eign State;  while  the  sovereign  party  treats  them  as  insurgents  and 
rebels  who  owe  allegiance,  and  who  should  be  punished  with  death 
for  their  treason. 

'*The  laws  of  war,  as  established  among  nations,  have  their  found- 
ation in  reason,  and  all  tend  to  mitigate  the  cruelties  and  misery  pro- 
duced by  the  scourge  of  war.  Hence  the  parties  to  a  civil  war 
usually  concede  to  each  other  belligerent  rights.  They  exchange 
prisoners,  and  adopt  the  other  courtesies  and  rules  common  to  public 
or  national  wars. 

*'  'A  civil  war,'  says  Vattel,  'breaks  the  bands  of  society  and  gov- 
ernment; or,  at  leasts,  suspends  their  force  and  eflFect;  it  prodaccs 
in  the  nation  two  independent  parties  who  consider  each  other  as 
enemies,  and  acknowledge  no  common  judge.  Those  two  parties, 
therefore,  must  necessarily  be  considered  as  constituting,  for  the 
time,  at  least,  two  distinct  societies.  Having  no  common  superior  to 
judge  between  them,  they  stand  in  precisely  the  same  predicament  as 
two  nations  who  engage  in  a  contest  and  have  recourse  to  arms.  This 
being  the  ease,  it  is  very  evident  that  the  common  laws  of  war,— 
those  maxims  of  humanity,  moderation  and  honor, — ought  to  be  ob- 
served by  both  parties  in  every  civil  war.  Should  the  sovereign  con- 
ceive he  has  a  right  to  hang  up  his  prisoners  as  rebels,  the  opposite 
party  will  make  reprisals,  &c.,  &c.;  the  war  will  become  cruel,  horri- 
ble, and  every  day  more  destructive  to  the  nation.' 

'*  As  a  ci\nl  war  is  never  publicly  proclaimed,  eo  nomine  against 
insurgents,  its  actual  existence  is  a  fact  in  our  domestic  history 
which  the  Court  is  bound  to  notice  and  to  know.  The  true  test  of 
its  existence,  as  found  in  the  writings  of  the  sages  of  the  common 
law,  may  be  thus  summarily  stated :  'When  the  regular  course  of 
justice  is  interrupted  by  revolt,  rebellion  or  insurrection,  so  that 
courts  of  justice  cannot  be  kept  open,  civil  war  exists,  and  hostilities 
may  be  prosecuted  on  the  same  footing  as  if  those  opposing  th<;  gov- 
ernment were  foreign  enemies  to  the  land.'  ♦         *         # 

"It  is  not  the  less  a  civil  war,  with  belligerent  parties  in  hostile 
array,  because  it  may  be  called  an  "insurrection,"  by  one  side,  and 
the  insurgents  be  considered  as  rebels  or  traitors.  It  is  not  neoessaiy 
that  the  independence  of  the  revolted  province  or  State  be  acknowl- 
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edged  in  order  to  constitute  it  a  party  belligerent  in  a  war,  according 
to  the  law  of  nations.  Foreign  nations  acknowledge  it  as  a  war  by 
a  declaration  of  neutrality.  The  condition  of  neutrality  cannot  ex- 
ist nnless  there  be  two  belligerent  parties.  In  the  case  of  the  Sane- 
iimma  Trinidad,  (7  Wheaton  337),  this  Court  say:  *the  government 
of  the  United  States  has  recognized  the  existence  of  a  civil  war  be- 
tween Spain  and  her  colooies,  and  has  avowed  its  determination  to 
remain  neutral  between  the  parties.  Each  party  is  therefore  deemed 
by  08  a  belligerent  nation,  having,  so  far  as  concerns  us,  the  sover- 
eign rights  of  war.'  *  *  * 

"We  come  now  to  the  consideration  of  the  second  question.  What 
is  included  in  the  term  'enemies'  property  f  Is  the  property  of  all 
persons  residing  within  the  territory  of  the  States  now  in  rebellion, 
captured  on  the  high  seas,  to  be  treated  as  'enemies  property,' 
whether  the  owner  be  inarms  against  the  Government  or  not?  *  *  * 

"The  appellants  contend  that  the  term 'enemy'  is  properly  applica- 
ble to  those  only  who  are  subjects  or  citizens  of  a  foreign  State  at 
war  with  our  own.  They  quote  from  the  pages  of  the  common  law 
which  say  'that  persons  who  wage  war  against  the  King  may  be  of 
twu  kinds,  subject  or  citizens.  The  former  are  not  properly  enemies, 
but  rebels  and  traitors,  the  latter  are  those  that  come  properly  under 
the  name  of  enemies.'  *  *  * 

"They  insist,  moreover,  that  the  acts  of  the  usurping  government 
cannot  legally  sever  the  bond  of  their  allegiance,  they  have  therefore 
a  correlative  right  to  claim  the  protection  of  the  Government  for 
their  persons  and  property,  and  to  be  treated  as  loyal  citizens  till  le- 
gally convicted  of  having  renounced  their  allegiance,  and  made  war 
against  the  government  by  treasonably  resisting  its  laws. 

"They  ajso  contend  that  insurrection  is  the  act  of  individuals,  and 
not  of  a  government  or  sovereignty  ;  that  the  individuals  engaged 
ape  sabjects  of  law.  That  confiscation  of  their  property  can  be  ef- 
fteted  only  under  a  municipal  law,  &c. 

**Thi8  argument  rests  on  the  assumption  of  two  propositions,  each 
of  which  is  without  foundation  in  the  established  law  of  nations- 
UttRimefi  that  where  a  civil  war  exists,  the  party  belligerent  claim- 
il^tobe  fiovereign  cannot,  for  some  unknown  reason,  exercise  the 
tf^da  of  belligerents,  although  the  revolutionary  party  may.  Be- 
jl^  iOWOreigD,  lie  can  exercise  only  sovereign  rights  over  the  other 
T^e  insurgent  may  be  killed  on  the  battle  field,  or  by  the 
p,  bis  property  on  land  may  be  confiscated  under  the  muni- 
^liot  the  commerce  on  the  ocean,  which   supplies  the  rebels 
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with  meaD9  to  support  the  war,  cannot  be  made  the  subject  of  capture 
under  the  laws  of  war,  because  it  is  'tmconatitutional/ / !'  Now  it 
is  a  proposition  never  doubted  that  the  belligerent  party  who  claims 
to  be  sovereign  may  exercise  both  belligerent  and  sovereign  rights. 
(See  4  Cranch  272.) 

"Under  the  very  peculiar  Constitution  of  this  Government,  al- 
though the  citizens  owe  supreme  allegiance  to  the  Federal  Govern- 
ment, they  owe  also  a  qualified  allegiance  to  the  State  in  which  they 
are  domiciled.     Their  persons  and  property  are  subject  to  its  laws. 

"Hence,  in  organizing  this  rebellion,  they  have  custed  as  ^aieSj 
claiming  to  be  sovereign  over  all  persons  and  property  within  their 
respective  limits,  and  asserting  a  right  to  absolve  their  citizens  from 
their  allegiance  to  the  Federal  Government.  Several  of  these  States 
have  combined  to  form  a  new  Confederacy,  claiming  to  be  acknowl- 
edged by  the  world  as  a  sovereign  State.  Their  right  to  do  so  is 
now  being  decided  by  wager  of  battle.  The  ports  and  territory 
of  each  of  those  States  are  held  in  hostility  to  the  Greneral  Govern- 
ment. It  is  no  loose,  unorg-anized  insurrection,  having  no  defined 
boundary  or  possession.  It  has  a  boundary  marked  by  lines  of 
bayonets,  and  which  can  be  crossed  only  by  force.  South  of  this 
line  is  enemies'  territory,  because  it  is  claimed  and  held  in  possession 
by  an  organized,  hostile  and  belligerent  power. 

"All  persons  residing  within  this  territory  whose  property  may  be 
used  to  increase  the  revenues  of  the  hostile  power,  are  in  this  contest 
liable  to  be  treated  as  enemies,  though  not  foreigners.  They  have 
cast  off  their  allegiance,  and  made  war  on  their  government,  and  are 
none  the  leas  enemies  because  they  are  traitors,^' 

From  the  moment,  therefore,  when  the  late  unpleasantness  became 
a  civil  war,  the  people  in  one  section  of  our  country  became  public 
enemies  to  those  in  the  other; — all  intercourse  between  them,  com- 
mercial or  other,  became  unlawful;— all  contracts  existing  at  the 
commencement  of  the  war  were  suspended; — all  made  during  its  ex- 
istence were  void.  The  insurance  of  enemies'  property;  the  drawing 
of  bills  of  exchange  on  the  enemies'  country;  the  remission  of  bills  or 
money  to  it,  were  illegal  and  void.  Existing  partnerships  between 
citizens  of  the  respective  sections  were  dissolved.  All  the  property 
of  the  citizens  of  the  Southern  States  taken  at  sea,  became  liable  to 
confiscation;  also,  with  certain  qualifications,  {Brown  vs.  Cwtterf 
States,  8  Cranch.,  1 10,)  all  captured  on  land. 

Chief  Justice  Taney,  together  with  Justices  Clifford  and  Catron, 
united  with  Mr.  Justice  Nelson  in  a  dissenting  opinion  in  these  cases. 
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Their  dissent  had  reference,  however,  merely  to  the  date  of  the  ex- 
istence of  the  war,  legally  considered.  They  held  that  legal  war, 
with  all  its  incidents,  could  not  exist  until  recognized  or  declared  by 
Congress,  the  war-making  power  in  our  system;  and  that  the  act  of 
July,  13,  1861,  was  the  earliest  recognition  of  the  existence  of  the 
war  by  Congress.  This  act  made  the  war  territorial.  The  following 
extract  will  suflBciently  convey  the  substance  of  the  dissenting  view: 

"In  the  breaking  out  of  a  rebellion  against  the  established  govern- 
ment, the  usage  in  all  civilized  countries,  in  its  first  stages,  is  to  sup- 
press it  by  confining  the  public  forces  and  the  operations  of  the  gov- 
^nment  against  those  in  rebellion,  and  at  the  same  time  extending 
encouragement  and  support  to  the  loyal  people,  with  a  view  to  their 
00- operation  in  putting  down  the  insurgents.  This  was  the  practice 
of  England  in  Monmouth's  rebellion  in  the  reign  of  James  II.,  and 
in  the  rebellions  of  1715  and  1745  by  the  Pretender  and  his  son,  and 
also  in  the  beginning  of  the  rebellion  of  the  Thirteen  Colonies  in 
1776.  It  is  a  personal  war  against  the  individuals  engaged  in  resist- 
ing the  authority  of  the  government.  This  was  the  character  of  the 
war  of  our  Revolution  till  the  passage  of  the  act  of  Parliament  of 
the  16th  of  George  III.,  1776.  By  that  act  all  trade  and  commerce 
with  the  Thirteen  Colonies  were  interdicted,  and  all  ships  and  car- 
goes belonging  to  their  inhabitants  subjected  to  forfeiture,  as  if  the  ships 
and  effects  of  open  enemies.  From  this  time  the  war  became  a  ter- 
ritorial civil  war  between  the  contending  parties,  with  all  the  rights 
<rf  war  known  to  the  law  of  nations.  Down  to  this  period  the  war 
wag  personal  against  the  rebels.  *  *  *  *  Until  the  passage  of  the 
act,  the  American  subjects  were  not  regarded  as  enemies,  in  the  sense 
of  the  law  of  nations.  The  distinction  between  the  loyal  and  rebel 
sabjects  was  constantly  observed.  That  act  provided  for  the  capture 
and  confiscation  as  prize,  of  their  property,  as  if  the  same  were  the 
property  'of  open  enemies.'  For  the  first  time  the  distinction  was 
obliterated. 

ffBo  the  war  carried  on  by  the  President  against  the  insurrection- 
9tj  districts  in  the  Southern  States,  as  in  the  case  of  the  King  of 
QMt  Britain  in  the  American  Revolution,  was  a  personal  war 
•Ifttoat  thoee  in  rebellion,  and  with  encouragement  and  support  of 
1^^  eitizens,  witk  a  view  to  their  co-operation  and  aid  in  suppress- 
ftlgilift  insorgents,  witii  this  difference:  as  the  war-making  power 
Umcd  to  the  King  he  might  have  recognized  or  declared  the  war 
t  JNgifining  to  be  a  civil  war,  which  would  draw  after  it  all  the 
if  m  bdligerent;  but  in  the  case  of  the  President  no  such 
a-Hffo.  n— 9. 
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power  existed:,  the  war,  therefore,  from  neoesdity,  was  a  personal  war 
until  Congress  assembled  and  acted  upon  this  state  of  things.'*  *** 

The  opinion  then  refers  to  the  act  of  July  13,  1861,  and  proceeds: 
"This  act  of  Congress,  we  think,  recognized  a  state  of  civil  war  be- 
tween the  Government  and  the  Confederate  States,  and  made  it  ter- 
ritorial. The  act  of  Parliament  of  1776,  which  converted  the 
rebellion  of  the  Colonies  into  a  civil,  territorial  war,  resembles  io  its 
leading  features  the  act  to  which  we  have  referred.  Government,  in 
recognizing  or  declaring  the  existence  of  a  civil  war  between  itself 
and  a  portion  of  the  people  in  insurrection,  usually  modifies  its  effecta, 
with  a  view,  as  far  as  practicable,  to  fijvor  the  innocent  and  loyal 
citizens  or  subjects  involved  in  the  war.  It  is  only  the  urgent  neces- 
sities of  the  Government,  arising  from  the  magnitude  of  the  resist- 
ance, that  can  excuse  the  conversion  of  the  personal  into  a  territorial 
war,  and  thus  confound  all  distinction  between  guilt  and  innocence." 

The  minority  opinion,  with  deference,  seems  to  me  the  better  one. 
Under  the  various  acts  of  Congress  the  President's  power  would  ap- 
pear to  be  ample  to  make  head  against  any  exigency  until  CongresB 
can  be  convened.  During  the  brief  interval  military  force  can  be  as 
vigorously  applied  without  as  with  the  territorial  war  status. 

But  the  Court  were  unanimous  as  to  the  character  of  the  war  after 
the  passage  of  the  act  of  July  13, 1861.  Subsequent  oases  involved 
the  same  view  of  the  war,  6.  g,:  The  Venus,  2  Wal.,  258;  Mrs, 
Alexander^ 8  cottony  lb.,  417;  The  Circassian^  lb.,  148;  The  Baigorry, 
lb.,  474;  The  Andromeda,  lb.,  488:  The  Venice,  lb.,  258;  The  J(m- 
phine,  3  Wal.,  83;  Tlte  Cornelius,  lb.,  214;  The  Cheshire,  lb.,  231; 
The  Admiral,  lb.,  603;  The  Nassau,  4  Wal.,  634;  The  Peterhof,  b 
Wal.,  28;  U.  8.  vs.  Weed,  lb.,  62;  The  Gray  Jacket,  lb.,  342;  The 
Hampton,  lb.,  372;  The  William  Bagaley,  lb.,  377;  The  Sea  Lm, 
lb.,  630;  The  Flying  Scud,  6  Wal.,  263;  The  Adela,  lb.;  266;  Tk 
Ouachita  cotton,  lb.,  521;  Coppell  vs.  Hall,  7  WaL,  542,  McKeevs. 
U.  S.,  8  Wal,  163;  The  Grapeshot,  9  Wal.,  129;  The  U.  S.  vs.  2691 
bales  of  cotton,  1  Wool  worth,  236,  Mr.  Justice  Miller;  Elgee^s  Adam. 
vs.  Lovell,  lb.,  102;  Brotm  vs.  Hiatt,  1  Dillon,  372;  PhUips  vs.  Hakh, 
lb.,  673;  The  Sarah  Starr,  Bl.  Pr.  Cas.,  69;  Hamilton  vs.  DiUm,p(r 
Trigg,  J.,  April  term  U.  S.  Circuit  Court  at  Nashville,  1871;  etc, etc 

This  view  of  such  a  war  as  ours  was  not  novel  to  our  jorispra- 
dence.  In  Rose  xs.Himely,  4  Cranch.,  241 ,  it  was  applied  to  the  conteei 
between  France  and  her  revolted  colony,  St.  Domingo.  And  il 
springs  obviously  from  the  necessities  of  the  case.  For  if  a  govefft- 
.ment  might  not  exercise  belligerent  rights  under  the  law  of  natio^u^ 
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as  well  as  sovereign" rights  under  its  own  municipal  laws,  against  a 
revolted  section,  it  would  stand  upon  a  worse  footing  in  its  military 
operations  than  if  the  rebels  were  a  separale  nationality. 

And  yet,  whilst  femiliar  enough  to  public  law,  the  theory  of  the 
Prize  Cases,  viz:  that  the  mere  magnitude  of  the  rebellion  gave  it 
sdch  &  color  of  legality  ae  to  impose  the  enemy  character  upon  loyal 
men  residing  among  the  rebels,  was  extremely  novel,  to  them  at 
least.  I  qaeetion  whether  one  in  a  hilndred  of  these  men  can,  even 
DOW,  quietly  hear  this  proposition  asserted. 

Nevertheless,  it  was  uniformly  held  and  applied  by  the  courts  in 

ill  its  aspects; — e.  g.  in  the  William  BagaUy,  6  Wal.,  407,  held  thai 

tbe  effect  of  the  war  was  to  dissolve  partnerships  between  parties  in 

the  rebel  and  parties  in  the  loyal  States;  also,  that  the  properly  of  Ihe 

loyal  resident  in  the  loyal  State,  allowed  to  remain  in  the  rebel  State, 

was  confiscable  as  enemy  property;  in  Blachecll  vs.  WiUarii,  65  N, 

C,  555,  held  that  the  payment  of  a  debt  to  the  attorney  in  North 

Carolina  of  a  New  York  client,  during  the  war,  was  void,  the  rek- 

tion  of  client  and  attorney  being  dissolved  by  the  war;  in  Fftrce  vf. 

(Vatodon,  4  W.  Va.,  234,  held  that,  during  the  war,  the  property 

sad  debts  of  the  enemy  may  be  confiscated,  and  that  this  power  and 

right  apply  as  well  to  the  lawful  government.  State  or  National,  in  a 

ciirii  «...  *n  a..»n»oa  „  ,^v.^\M^r.    jjg  jf)  indei>endent  sovereignties  in 

Qglhe  war  a  citizen  of  a  rebel  State 

loyal  Slate;  in  Woodit  vs.  Wilder, 

ership  between  citizens  of  Georgia 

he  war.   JI/o»Tt»vs.  Doniphan,  Ky. 

Circuit  Court  for  Mo.,  3  Am.  Law 

a    U.  S.  vs.  ]  00  barrels,  etc.;  U.  8. 

!S  vs.  InfniT,  Co.,  8  Am.  Law.  Keg., 

;H,  7  do.,  e06;  Jackson  vs.  Jm.  Co., 

itizcns  of  rebellious  States  to  sue  in 

by  war;  so  in  Jackxon  Iiisur.  Co. 

S.,)  732,  approved  by  Eedfield,  J. 

;  the  war,  because  debtor  forbidden 

ler,  U.  S.  Circuit  Court  for  Va., 

News,  26;  also  in  Tucker  vs.  iral- 

1867,  and  cases  cited;  and  1  Am. 

s  cited.     In  32  Iowa,  302,  deed  by 

Id  void.     Contracts  during  the  war 

and  confederate  lines,  respectively. 

An.,  241. 
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To  same  point,  Bank  of  Tennessee  vs.  Woodson,  5  Cold.,  176;  (Jm- 
ham  vs.  Merrill^  5  Cold.,  622.  Intercourse  between  residents  of  loyal 
and  disloyal  States  respectively,  illegal,  The  Ouachita  cotton,  6 
Wal.,  527;  McKee  vs.  The  U.  S.,  8  Wal.,  166;  The  Crenshaw,  Bl. 
Pr.  Cases,  2.  23;  The  John  Gilpin,  lb.,  291;  United  States  vs.  WM- 
enhnry,  Rev.  Cas.,  66.  And  in  Milkr  vs.  The  U.  8.,  11  Wal.,  268, 
held  that  the  government  had  the  right  to  confiscate  the  property  of 
public  enemies  during  the  war  wherever  found, — this  being  an  exer- 
cise of  the  war  power,  and  not  of  the  sovereign  or  municipal  power. 
So  that  a  Southern  man  might  have  been  tarred  and  feathered  l^the 
rebels  for  violent,  persistent,  outspoken  loyalty  to  the  United  States, 
and  yet  that  very  man's  property  was,  in  theory,  liable  to  confiscation 
by  the  United  States,  merely  because,  like  poor  Tray,  he  was  found 
in  bad  company;  though  Tray  had  some  choice  in  the  matter,  whilst 
the  Southern  loyalist  had  perforce  to  stay  where  bis  home  and  his 
means  of  livelihood  were. 

I  remember  with  amusement  the  dismay  of  Gen.  Hickman,  of 
Huntsville,  Alabama,  when,  just  afWr  bis  prosecution  there  for  trea- 
son to  the  Confederacy,  upon  arriving  at  Nashville  he  found  a  qnan- 
tity  of  his  bacon  there  under  sentence  of  confiscation  to  the  United 
States.  It  may  be  jocosely  added,  however,  that  the  General  **8aved 
Lis  bacon''  at  both  places. 

The  war  then,  while  it  lasted,  wore  to  the  legal  do  less  than  to  the 
iritural  eye,  the  aspect  of  a  contest  between  two  independent  sovcr- 
olgnties.  The  Southern  States  were,  during  this  period,  to  qootethe 
apt  expression  of  Judge  Trigg,  in  Hamilton  vs.  Dillin,  already  cited, 
"as  it  were,  outside  of  the  government.'* 

In  the  case  of  The  Grapeshot,  9  Wallace,  129,  another  incident  of 
the  war  power  was  recognized.  On  October  20,  1862,  the  President, 
without  any  statutory  authority,  had  issued  a  proclamation  institut- 
ing a  Provisional  Court  for  the  State  of  Louisiana,  to  hear,  try  and 
determine  all  cases  in  admiralty,  etc.  The  case  of  The  Orapeihot 
had  been  determined  by  this  Court.  The  authority  of  the  President 
to  establish  the  Court  was  controverted  in  the  Supreme  Court.  The 
Court  said: 

"That  the  late  rebellion,  when  it  assumed  the  character  of  a  civil 
war,  was  attended  by  the  general  incidents  of  a  regular  war,  has 
been  so  frequently  declared  here  that  nothing  further  need  be  said  on 
that  point. 

"The  object  of  the  National  Government,  indeed,  was  neither  con- 
quest nor  subjugation,  but  the  overthrow  of  the  insurgent  orgamxt- 
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tion,  and  the  re-establish raent  of  legitimate  authority.  But  in  the 
attainment  of  these  ends  through  military  force,  it  became  the  duty 
of  the  Government,  wherever  the  insurgent  power  was  overthrown 
and  the  territory  which  had  been  dominated  by  it  was  occupied  by 
the  national  forces,  to  provide,  as  far  as  possible,  so  long  as  the  war 
coDtinued,  for  the  security  of  persons  and  property,  and  for  tlie  ad- 
ministration of  justice. 

"The  duty  of  the  National  Government  in  this  respect  was  no 
other  than  that  which  devolves  upon  the  government  of  a  regular 
belligerent  occupying  during  war  the  territory  of  another  bellige- 
rent. It  was  a  military  duty  to  be  performed  by  the  President  as 
Commander-in-Chief,  and  intrusted  as  such  with  the  direction  of  the 
military  force  by  which  the  occupation  was  held.  What  that  duty 
is,  when  territory  occupied  by  the  national  forces  is  foreign  territory, 
has  been  declared  by  this  Court  in  several  cases  arising  from  buch 
occupation  during  the  late  war  with  Mexico.  In  the  case  of  Leittns- 
dorferve.  Webb,  20  How.,  176,  the  authority  of  the  officer  holding 
possession  for  the  United  States  to  establish  a  provisional  govern- 
ment, was  sustained;  and  the  reasons  by  which  that  judgment  was 
supported  apply  directly  to  the  establishment  of  the  Provisional 
Court  in  Louisiana.  The  cases  of  Jecker  vs.  Montgomery,  11*  How., 
498,  and  Cross  vs.  Harrison,  16  How.,  164,  may  also  be  cited  in  il- 
lustration of  the  principles  incident  to  military  occupation.  We 
have  no  doubt  that  the  Provisional  Court  of  Louisiana  was  properly 
established  by  the  President,  in  the  exercise  of  his  constitutional  au- 
thwity  during  the  war.'' 

In  13  How.,  498,  the  Court  say:  "The  courts  established  or  sanc- 
fioned  in  Mexico  during  the  war,  by  the  commanders  of  the  Ameri- 
can forces,  were  nothing  more  than  the  agents  of  the  military  power, 
to  assist  it  in  preserving  order  in  the  conquered  territory,  and  to  pro- 
fcot  the  inhabitants  in  their  persons  and  property  while  it  was  occu- 
ped  by  the  American  arms.''  ^ 

In  16  How.,  164,  shortly  after  the  United  States  had  acquired 
Military  possession  of  Upper  California,  the  President,  as  Comman- 
der-in-Chief of  the  Army  and  Navy,  authorized  the  commander  of 
^^ulitarj  and  naval  forces  to  form  a  civil  government  for  the  con- 
fpMd  territory,  and  to  impose  duties  on  imports  and  tonnage  for  the 
|l|[|ttt  of  the  government  and  of  the  army  of  occupation.  This  ac- 
^Mff  Ab  Provisional  Government  was  sustained. 

..ID  Mxm.p  176,  the  President  had    established  a  Provisional 
•in  New  Mezico  as  conquered  territory,  which  had  or- 
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dained  laws  and  instituted  a  judicial  system.  These  provisional  laws 
authorized  attachments  in  certain  cases.  The  case  in  question  wasaa 
attachment  suit  commenced  under  these  laws.  No  question  wis 
raiseil  as  to  the  authority  of  these  laws  and  these  tribunals  daring 
the  war,  but  it  was  contended  that  their  authority  terminated  with  the 
war.  But  the  Court  held  that  even  after  the  war  they  remained  in 
existence  until  modified  by  direct  legislation  of  Congress,  or  by  the 
Territorial  Government  created  by  Congress. 

These  cases  explain  the  nature  of  the  military  commissions  whiA 
during  the  war  sat  here  and  tried  cases,  and  which  at  the  time  almost 
all  of  us, — certainly  the  writer  himself, — thought  to  be  wholly  de- 
void of  law  or  precedent,  although  justified  by  the  necessities  of  the 
times.  It  hence  appears  that  they  were  strictly  legal,  and  by  no 
means  novel.  We  may  hence  also  comprehend  the  nature  of  the  au- 
thority of  Military  Governor  Andrew  Johnson.  He  was  appointed 
by  the  following  order: 

"War  Department,  March  3, 1862. 
"  To  the  Hon.  Andrew  Johnson : 

**SiR — You  are  hereby  appointed  Military  Governor  of  the  State  of 
Tenneasee,  with  authority  to  ej^ercise  and  perform  within  the  limits 
of  that  State,  all  and  singular,  the  powers,  duties  and  functions  per- 
taining to  the  office  of  Military  Governor,  including  the  power  to 
establish  all  necessary  offices^  tribunals,  etc. 

Edwin  M.  Stanton, 
Secretary  of  War." 

Doubtless  nearly  everybody  here  thought  at  the  time  that  thi8 
appointment  was  a  new-fangled  idea,  utterly  unconstitutional  and 
unprecedented.  We  now  see  that  it  was  in  the  regular  course  of 
things,  and  strictly  consistent  with  thoroughly  established  legal  prin- 
ciples. We  see  also  that  the  tribunals  instituted  by  Governor  John- 
son were  perfectly  valid — the  Criminal  Court  at  Nashville,  etc.,  being 
enAnations  of  the  war  power  of  the  Governmefit  expanding  to  meet 
the  exigencies  of  the  civil  war  in  the  enemy's  territory  occupied  by 
the  naticmal  forces. 

But  it  must  be  grasped  firmly  by  the  mind  that  the  effects  and 
powers  under  discussion  springing  fronk  a  state  of  civil  war,  most 
find  in  the  exigencies  of  war  their  justification  and  the  limit  of  their 
continuance.  The  belligerent  rights  of  the  Government  expired  with 
the  last  mutterings  of  the  storm  whose  fury  ushered  them  into  being. 
The  Government  acquired  no  additional  authority  under  the  idea  of 
a  conquest  of  iU  own  territory.     The  States  did  not  perish  through 
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the  sappression  of  their  hostile  organizations.  In  the  case  of  Texas 
vs.  WhiUy  7  Wallaoe,  700,  the  status  of  the  rebel  States  during  and 
after  the  war,  and  the  power  and  duty  of  the  National  Government 
in  the  premises,  arc  considered  by  the  Supreme  Court.  The  point 
was  raised  that  Texas  was  not  at  the  time  a  State  in  the  sense  of  the 
Constitution,  so  as  to  be  entitled  to  maintain  a  suit  in  the  Supreme 
Court.  The  Court  decided  that  her  state-hood  had  never  been  de- 
stroyed; that  the  preservation  of  the  States  and  the  maintenance  of 
their  governments,  were  as  much  the  design  and  care  of  the  Consti- 
tution as  the  preservation  of  the  Union  and  the  maintenance  of  its 
government;  that  the  Constitution  in  all  its  provisions  looks  to  '*an 
indedruetible  Union  composed  of  indestructible  States;''  that  the 
ordinance  of  secession  adopted*  by  the  convention  in  Texas  was  void, 
and  the  State  never  ceased  to  be  a  State,  nor  her  citizens  to  be  citi- 
zens of  the  Union ;  that,  however,  to  sue  in  the  Supreme  Court,  there 
must  be,  not  only  a  State,  but  a  State  government  in  proper  relation 
to  the  National  Government;  that  while  Texas  was  controlled  by  a 
government  hostile  to  the  United  States,  and  in  affiliation  with  a 
hostile  confederation,  no  suit  could  be  instituted  in  the  Court  in  her 
name;  it  was  first  necessary  that  the  government  and  the  people  of 
the  State  should  be  restored  to  peaceful  relations  with  the  Union ; 
that  authority  to  put  down  rebellion  is  found  in  the  power  to  suppress 
insurrection  and  carry  on  war,  and  authority  to  provide  for  the  resto- 
ration of  State  governments  when  subverted  and  overthrown,  is  de- 
rived from  the  obligation  of  the  United  States  to  guarantee  to  every 
State  a  republican  form  of  government;  that  in  the  exercise  of  the 
guaranty  clause,  as  in  the  exercise  of  every  other  constitutional  power, 
a  discretion  in  the  choice  of  means  is  necessarily  allowed;  that  it  is 
only  essential  that  the  means  shall  be  necessary  and  proper  for  car- 
rying into  execution  the  power  conferred  through  the  restoration  of 
the  State  to  its  constitutional  relations  under  a  republican  form  of 
government,  and  thfl%  no  acts  be  done  and  no  authority  exerted  which 
are  either  prohibited  or  unsanctioned  by  the  Constitution ;  that  so  long 
as  the  war  lasted  the  President  might  institute  temporary  government 
within  insurgent  districts  occupied  by  the  national  forces,  or  take 
provisional  measures  in  any  State  for  the  restoration  of  a  State  gov- 
ernment faithful  to  the  Union,  employing,  however,  in  such  efforts, 
only  such  means  and  agents  ai  were  authorized  by  the  constitution 
and  laws;  that,  however,  the  power  to  carry  into  effect  the  guaranty 
clause  is  primarily  a  legislative  power,  and  resides  in  Congress. 


336  The  Rebellion. 

This  case  will  be  found  to  be  a  very  interesting  and  instructive 
exposition  of  the  philosophy  of  reconstruction,  etc.  The  substance  of 
the  matter  in  that,  while  a  seceding  State  was  never,  in  theory,  out 
of  the  Union,  it  yet  did  get  badly  out  of  practical  relation  to  it;  that 
the  Statei  governments  in  hostility  to  the  Union  were  not  rightful 
governments,  being  at  most  only  de  facto  governments;  that  at  the 
close  of  the  war,  there  being  no  rightful  governments  in  the  seceded 
States,  it  devolved  upon  the  United  States,  under  the  guaranty  clause 
in  the  Constitution,  to  take  the  initiative  to  reconstruct  the  shattered 
fabric  of  republican  government  in  these  States,  which  duty  belonged 
to  the  Legislative  Department  of  the  General  Government. 

But  without  now  going  into  the  details  of  reconstruction,  let  me 
repeat,  that  in  the  expansion  of  the  wwr  power  of  the  United  States 
growing  out  of  the  emergency  of  a  gigantic  rebellion,  is  to  be  found 
the  warrant  for  acts  of  Congress  and  of  the  President,  which  at 
the  time  seemed  to  many  to  involve  palpable  violations  of  the 
plain  letter  of  the  Constitution.  Some  of  these  acts  could  not  be 
justified  upon  the  footing  of  the  exercise  of  the  ordinary  municipal 
powers  of  government,  e.  g,,  the  Act  of  July  17, 1862,  which  provided 
that  the  property  of  persons  in  rebellion  who  did  not  return  to  their 
allegiance  within  sixty  days  after  a  proclamation  to  be  made  by  the 
President,  might  be  forfeited  by  a  preceeding  in  rem,  which  Act  ap- 
peared to  conflict  with  the  Fifth  Amendment  to  the  Constitution, 
prohibiting  the  holding  of  any  person  to  answer  for  a  crime,  "unless 
on  a  presentment  or  indictment  of  a  grand  jury;"  since  the  Act 
seemed,  under  the  guise  of  a  proceeding  by  seizure  in  rem,  to  aim 
at  punishing  parties  for  rebellion  by  forfeiture  of  their  property,  with- 
out conviction  on  a  presentment  or  indictment;  also,  the  Act  of 
August  6,  1861,  which  undertook  to  forfeit  property  used  with  the 
owner^s  consent,  in  aiding  the  rebellion,  or  acquired  with  the  intent 
so  to  use  the  same.  This  latter  act  gave  half  the  proceeds  of  the  con- 
fiscation to  the  informer.  In  the  Spring  of  1862,  one  Thomas  Wood, 
of  Pittsburg,  Pa.,  came  to  Nashville,  and  insisted  upon  informing 
under  this  act  against  a  vast  amount  of  property  in  Nashville,  in- 
cluding the  State  Capitol,  which  he  urged  had  been  used  with  the 
consent  of  its  owner — the  State — in  aid  of  the  rebellion.  John  Trim- 
ble, who  then  held  the  office  of  U.  S.  District  Attorney  at  Nashville, 
quietly  ignored  all  of  Mr.  Wood's  informations,  who  thereupon  shook 
the  dust  from  off  his  feet,  and  withdrew  his  loyal  soul  from  Nashville 
to  other  fields  of  operation.     In  the  same  category  is  to  be  placed  the 
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Abandoned  Property  Act  of  March  3, 1863,  providing  for  the  taking 
into  the  custody  of  the  Treasury  Department  of  all  abandoned  pro- 
perty in  insurrectionary  States. 
It  is  needless  to  specify  other  acts.      All  of  this  class  of  acts  are 

explained  by  the  decision  of  the  Supreme  Court  in  Miller  vs.  the 
United  States  J  11  Wallace,  268,  already  cited,  which  involved  the  Act 
of  July  17,  1862,  as  exercises  not  of  the  sovereign  rights  of  the 
Government  under  its  municipal  power,  but  of  the  war  power.  And 
the  Grovemment  was  fully  sustained  in  such  action  by  all  the  recog- 
nized authorities  upon  Public  Law,  in  treating  of  the  powers  of  the 
sovereign  in  a  civil  war  over  his  revolted  subjects. 

This  is  perhaps  the  fittest  place  for  remarking  that  much  confusion 
has  existed  in  the  minds  of  even  able  men  in  regard  to  how,  after  the 
war  had  overthrown  the  theories  upon  which  the  rebellion  was  main- 
tained, and  had  settled,  by  the  ultimate  decree  of  the  God  of  Battles, 
that,  from  the  beginning,  the  action  of  those  involved  in  rebellion 
had  been  illegal,*the  acts  of  the  rebels  during  the  period  when  their 
power  compelled  the  concession  to  them  of  belligerent  rights,  were  to 
be  regarded.  The  question  is,  are  their  acts  done  during  the  war, 
in  the  exercise  of  what  are  admitted  to  be  belligerent  rights,  there- 
fore to  be  held  after  the  war,  to  have  been  justifiable  in  cases  where 
but  for  the  pendency  of  the  war  these  acts  would  have  been 
tortious. 

It  must  be  borne  in  mind  that  after  the  war  these  acts  must  be 

r^arded  from  the  point  of  view  of  the  victor.  I  am  now  looking 
at  them  through  merely  legal  spectacles.  But  these  instruments  are 
now  of  course,  manufactured  only  by  the  opticians  of  the  Government, 
in  harmony  with  whose  principles  the  rebel  States  are  now  organized. 
I  am  bound  to  say  that, — with  deference, — it  is  my  clear  convic- 
tion that  our  present  Supreme  Court  have  greatly  misconceived  the 

correct  doctrine  of  the  matter  in  question. 
In  Smith  vs.  Brazelton^  1  Heiskell,  44,  they  held  that  the  cutting 

of  the  timber  of  the  plaintiff  below,  which  else  would  have  been  a 

trespass,  was  justified   because  done  in  the  exercise  of  belligerent 

i^hts  of  the  Confederates.     In  the  reasoning  of  the  Court,    the 

frixe  Coats  2  Black,  667,  are  referred  to  as  establishing  that,  the 

nirteat  being  a  war,  the  Confederates  might  rightfully  do  every  thing 

ll  reoflting  the  Government  which  it  might  do  in  suppressing  the 

ptc'Tlloa,    The  view  of  the  Court  may  be  suflBciently  gathered  from 

A^fttfarwiilg  extract: 
*W€W  il  an  original  question,  we  would,  without  hesitation,  de- 
ft Government  which  assumed  to  form  a  Constitution,  had 
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a  President  and  Cabinet  in  actual  authority,  a  Congress  that  eoacted 
laws  on  most  subjects  of  national  legislation,  and  published  them  in 
due  form,  and  enforced  them;  which  was  recognized  as  a  belligerent 
power  by  two  of  the  greatest  nations  on  earth,  was  enabled  to  issue 
and  keep  afloat  a  currency,  set  on  foot  a  navy  that  harraased  the 
commerce  of  the  United  States  throughout  the  world,  marshalled 
immense  armies,  fought  great  battles,  and  kept  the  power  of  the 
United  States  at  bay  for  four  years, — was  to  all  intents  and  purposes, 
a  de  facto  Government,  &c/'    Nelson,  J. 

In  G^ntervs.  Patton,  2  Heiskell,  261,  the  Circuit  Judge, — An- 
drew McClain — had  charged  below  that  it  was  the  duty  of  a  Con- 
federate soldier  to  desert  upon  the  first  opportunity.  Judge  Nelson, 
on  page  261,  declares  this  ruling  "most  startling."  Upon  page  263,  he 
says :  "Viewed  in  the  light  of  the  Constitution  and  laws  of  the 
United  States,  and  considering  the  Grovernment  of  the  Confederate 
States  as  a  failure,  there  can  be  no  question  that  while  said  govern- 
ment continued  it  was  a  usurpation."  Yet  he  goes  on  to  argue  that 
temporarily  the  power  of  the  usurping  government  relieved  the  citi- 
zens from  their  allegiance  to  the  lawful  Government,  and  that  ''new 
but  temporary  duties''  arose  to  the  usurping  government.  The  doc- 
trine of  Confederate  belligerent  rights  is  responsible  for  the  decision 
arrived  at,  though  the  terrible  penalties  of  desertion  are  dwelt  upon, 
etc.  But  Judge  McClain  had  not  required  the  soldier  to  desert  un- 
less he  had  a  good  chance,  and  had  guarded  the  point  of  duress  suffi- 
ciently. 

But  during  the  December  term,  1872,  of  the  Court  at  Nashville, 
the  most  extreme  views  were  expressed  by  the  Court  upon  this  sub- 
ject by  Judge  Turney,  in  the  case  of  the  Bank  of  Tennessee  vs. 
CummingSy  Admr,  The  case  was  a  suit  on  a  note  discounted  to  ob- 
tain money  to  use  in  the  manufacture  of  gun  powder  for  the  rebellion, 
where  the  officer  taking  the  note  knew  to  what  purpose  tbe  money 
was  to  be  applied,  and  advanced  the  money  with  the  intent  to  aid  the 
rebellion.  The  note  was  held  collectable.  The  reasoning  of  the 
Court  went  the  full  length  of  holding  every  act  valid  in  furtherance 
of  the  belligerent  rights  of  the  rebels  which  would  have  been  valid 
if  done  in  furtherance  of  similar  rights  of  the  lawful  government* 
And  this  although  the  Court  is  now  sitting  as  a  part  of  the  lawful 
Government. 

The  reasoning  of  the  Court  in  Smith  vs.  Brazelton  and  the  case 
just  cited  would  unquestionably  sustain  a  title  derived  through  tbe 
confiscation  decree  of  a  Confederate  Court.      No  logical  mind  coald 
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possibly  evade  this  conclusion  after  adopting  the  views  announced  by 
the  Court  The  confiscation  in  Miller  vs.  the  United  States,  11 
WaL,  268,  was  held  to  be  in  the  exercise  of  the  belligerent  rights  of 
the  United  States  Government.  The  equal  belligerent  rights  of  the 
Confederate  Government  should  have  rendered  equally  valid  a  simi- 
lar Confederate  confiscation.  The  sentence  of  a  U.  S.  Prize  Court 
(live^^d  the  titles  of  the  owners  of  the  Amy  Warwick  and  the 
Crenshaw,  upon  the  ground  that  they  were  during  the  war  public  ene- 
mies of  the  United  States,  because  residents  of  Virginia.  Similarly, 
in  the  view  of  our  Supreme  Court,  the  sentence  of  a  Confederate 
Prize  Court  might  now  be  set  up  as  a  valid  title  to  a  vessel  con- 
demned during  the  war  as  the  enemy  property  of  a  resident  of 
Xew  York. 

The  precise  point  decided  by  Judge  Turney,  in  the  Bank  of  Ten-' 
nesiee  vs.  Cummings,  Admr.,  was  oppositely  decided  by  the  Supreme 
Court  of  the  United  States  in  Hanauer  vs.  JOoane,  12  Wallace,  342. 
The  case  was  a  suit  to  collect  promissory  notes,  a  portion  of  the  con- 
sideration of  which  was  supplies  furnished  a  Confederate  contractor. 
I  quote  from  the  opinion  of  the  Court  on  page  346,  &c.  "With  re- 
gard to  that  portion  of  the  consideration  of  the  notes  which  consisted 
of  supplies  sold  by  Hunter  and  Oakes  to  Hanauer  for  the  Confeder* 
ate  army,  the  Judge  instructed  the  jury  that  bare  knowledge  on  the 
part  of  Hunter  and  Oakes  that  Hanauer  intended  or  expected  to 
turn  the  goods  over  to  the  rebel  army  would  not  make  the  sale  illegal 
and  void ;  but  that,  to  make  it  so,  it  must  appear  that  Hunter  and 
Oakes  had  some  concern  in  furnishing  the  supplies  to  the  rebel  army, 
ot  intended  to  aid  therein.  In  this  instruction  we  think  the  Judge 
erred.'^  So  would  Judge  Turney  hold  that  he  erred,  but  in  the  op- 
posite direction..  The  United  States  Supreme  Court  proceed: 
"With  whatever  impunity  a  man  may  lend  money  or  sell  goods  to 
another  who  he  knows  intends  to  devote  them  to  a  use  that  is  only 
mUwn  prohibitum,  or  of  inferior  criminality,  he  cannot  do  it  without 
turpitude  when  he  knows  or  has  every  reason  to  believe  that  such 
BUttey  or  goods  are  to  be  used  for  the  perpetration  of  a  heinous 
orime,  and  that  they  were  procured  for  that  purpose.  In  the  opinion 
rf  Chief  Justice  Eyre,  in  Ligktfoot  vs.  Tennant,  (1  Bos.  &  PuL, 
4U,  A«.,)  'the  man  who  sells  arsenic  to  one  who  he  knows  intends  to 
yinou  hk  wife  with  it,  will  not  be  allowed  to  maintain  an  action 
W'liit  omteact.  ^  ^  :¥  ^q  man  ought  to  furnish 
"pMlvt  nilh  the  means  of  transgressing  the  law,  knowing  that  he 
wtHliB  'to  imke  use  of  them/        ^        ^        ^     ^q  crime    is 
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greater  than  treason,  etc."  Judge  Turney's  case  was  where  the  party 
advancing  the  money  confessedly  intended  thereby  to  aid  the  re- 
bellion. 

But  the  point  directly  in  view  is  the  figure  which  the  belligerent 
rights  of  the  rebels  now  cut  in  cases  where  they  are  relied  on  for 
justification.  The  reasoning  of  our  present  Supreme  CJourt  has,  as 
stated,  gone  to  the  length  that  any  act  which  the  belligerent 
rights  of  the  United  States  during  the  war  would  now  make  valid  as 
a  defense;  if  done  upon  the  other  side  of  the  contest,  would  now  be 
equally  valid,  for  the  same  purpose.  As  I  have  said,  this  would 
clearly  sustain  a  Confederate  confiscation  of  enemies'  property  during 
the  war.  It  is  precisely  in  this  case  that  I  find  an  opinion  of  Chief 
Justice  Chase  delivered  at  the  circuit  in  North  Carolina,  in  1867, 
which  contains  a  clear  exposition  of  the  proper  view  of  the  law  in 
this  regard.  The  decree  of  a  Confederate  Court  sequestrating  a  debt 
as  due  to  an  alien  enemy  was  relied  on  in  bar  of  an  action  to  re- 
cover the  debt.     I  quote  the  opinion  : 

"Upon  these  facts  (after  stating  them)  it  is  insisted  that  the  de- 
fendant is  discharged  from  his  liabilities  to  the  plaintiffs.  It  is 
claimed  that,  while  it  existed,  the  Confederate  Government  was  a  di 
facto  government;  that  the  citizens  of  the  States  who  did  not  recog- 
nize its  authority  were  aliens,  and  in  time  of  war  alien  enemies;  that, 
consequently,  the  acts  of  sequestration  were  valid  acts,  and  therefore 
that  payment  to  a  Confederate  agent  of  debts  due  to  such  citizens,  if 
compelled  by  proceedings  under  those  acts,  relieved  the  debtors  from 
all  obligations  to  the  original  creditors. 

"To  maintain  these  propositions  the  counsel  for  the  defendant  rely 
on  the  decision  of  the  Supreme  Court  of  the  United  States,  to  the 
effect  that  the  late  rebellion  was  a  civil  war,  in  the  prosecution  of 
which  belligerent  rights  were  exercised  by  the  National  Government 
and  accorded  to  the  armed  forces  of  the  rebel  Confederacy,  and  upon 
the  decisions  of  the  State  courts  during  and  after  the  close  of  the 
American  war  for  independence,  which  affirmed  the  validity  of 
confiscations  and  sequestrations  decreed  against  the  property  of  non- 
resident British  subjects,  and  the  inhabitants  of  Colonies  or  States 
hostile  to  the  United  Colonies  or  United  States. 

"But  these  decisions  do  not,  in  our  judgment,  sustain  the  proposi- 
tions in  support  of  which  they  are  cited.  The  National  Constitution 
declares  that  treason  against  the  United  States  shall  consist  only  in 
levying  war  against  them  or  in  adhering  to  their  enemies,  giving 
them  aid  and  comfort.    It  has  been  supposed  by  some,  and  strenn* 
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OUsly  maintained,  that  the  North  Carolina  ordinance  of  1861,  which 
parported  to  repeal  the  North  Carolina  ordinance  of  1789,  by  which 
the  Constitution  of  the  United  States  was  ratified,  and  to  repeal  also 
ail  the  subsequent  acts  by  which  the  assent  of  North  Carolina  was 
given  to  amendments  to  the  Constitution,  did  in  fact  repeal  that  or^ 
dinance  and  those  acts;  and  thereby  absolved  the  people  of  the  State 
fix)m  all  obligations  as  citizens  of  the  United  States,  and  made  it  im- 
possible to  commit  treason  by  levying  war  against  the  National  Gov- 
ernment. 

"No  elaborate  discussion  of  the  theoretical  question  thus  presented 
seems  now  to  be  necessary.  That  question,  as  a  practical  one,  is  now 
at  rest,  and  is  not  likely  to  be  revived.  It  is  enough  to  say  here 
that,  in  our  judgment,  the  answer  which  it  has  received  from  events 
is  that  which  the  soundest  construction  of  the  Constitution  warrants 
and  requires. 

Nor  can  we  agree  with  some  persons,  distinguished  by  abilities  and 
virtaes,  who  insist  that  when  rebellion  attains  the  proportions  and 
assumes  the  character  of  civil  war,  it  is  purged  of  Us  treasonable 
eharacter,  and  can  only  be  punished  by  the  defeat  of  its  armies,  the 
disappointment  of  its  hopes,  and  the  calamities  incident  to  unsuccess- 
fiil  war. 

"Courts  have  no  policy;  they  can  only  declare  the  law. 

"On  what  sound  principles  then,  can  we  say,  judicially,  that  the 
levying  of  war  ceases  to  be  treasonable  when  the  war  becomes  for- 
midable? That,  though  war  levied  by  ten  men  or  ten  hundred  men 
is  certainly  treason,  it  is  no  longer  such  when  levied  by  ten  thousand 
or  ten  hundred  thousand? 

"That  the  armed  attempts  of  a  few,  attended  with  no  serious  dan- 
ger to  the  Union,  and  suppressed  by  slight  exertions  of  the  public 
fi>roe,  come  unquestionably  within  the  constitutional  definition;  but 
attempts  by  a  vast  combination,  controlling  several  States,  putting 
great  armies  into  the  field,  menacing  with  imminent  danger 
^e  very  life  of  the  Republic,  and  demanding  immense  efforts 
ttd  immense  expenditure  of  treasure  and  blood  for  their  de- 
ftftfcand  suppression,  swell  beyond  the  boundaries  of  the  definition 
ind  become  innocent  in  proportion  to  their  enormity. 

*^hi  modem  times,  it  is  the  usual  practice  of  civilized  governments 
<i>wired  by  organized  and  formidable  rebellion,  to  exercise  and  con- 
M^i  bdUgerent  rights.  Instead  of  punishing  rebels  when  made 
of  war,  as  criminals,  they  agree  on  cartels  for  exchange,  and 
awtually  beneficial  arrangements;  and  instead  of  insist- 
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ing  upon  offensive  terms  and  designations  in  intercoDTse  with  tbe 
civil  or  military  chiefs,  treat  them,  as  far  as  possible  without  surren- 
der of  essential  principles,  like  foreign  foes  engaged  in  regular  war- 
fare. 

"But  these  concessions  are  made  by  the  legislative  and  executive 
departments  of  government,  in  the  exercise  of  political  discretion, 
and  in  the  interests  of  humanity,  to  mitigate  vindictive  passions  in- 
flamed by  civil  conflict,  and  prevent  the  frightful  evils  of  mntual 
reprisals  and   retaliation.     They  establish  no  rights  except 

DURING  THE   WAR. 

"It  is  true  that  when  the  war  ceases,  and  the  authority  of  the  reg- 
ular government  is  fully  re-established,  the  penalties  of  violated  law 
are  seldom  inflicted  upon  the  many. 

"These  principles,  common  to  all  civilized  nations,  are  those  which 
regulated  the  action  of  the  Government  of  the  United  States  darinf 
the  war  of  the  Rebellion,  and  have  regulated  its  action  since  Rebel- 
lion laid  down  its  arms.  ******* 

"On  no  occasion,  however,  and  by  no  act,  have  the  United  States 
ever  renounced  their  constitutional  jurisdiction  over  the  whole  terri- 
tory, or  over  all  the  citizens  of  the  Republic,  or  conceded  to  citizens 
in  arms  against  their  cQiintry,  the  character  of  alien  enemies,  or  to 
their  pretended  government  the  character  of  a  de  facto  government 

"In  the  Prize  Cases,  the  Supreme  Ccurt  simply  asserted  the  right 
of  the  United  States  to  treat  the  insurgents  as  belligerents,  and  to 
claim  from  foreign  nations  the  performance  of  neutral  duties  under 
the  penalties  known  to  international  law.  The  decisions  recognized 
also  the  fact  of  the  exercise  and  conce&sion  of  belligerent  rights,  and 
affirmed,  as  a  necessary  consequence,  the  proposition  that  during  the 
war  all  .the  inhabitant  of  the  country  controlled  by  the  rebellion, 
and  all  of  the  inhabitants  loyal  to  the  Union,  were  enemies,  recipro- 
cally, each  of  the  other. 

"But  there  is  nothing  in  that  opinion  which  gives  countenance  to 
the  doctrine  which  counsel  endeavor  to  deduce  from  it,  that  the  in- 
surgent States,  by  the  act  of  rebellion  and  of  levying  war  against 
the  nation,  became  foreign  States,  and  their  inhabitants  alien  ene- 
mies. 

"This  proposition  being  denied,  it  must  result  that  in  compelling 
debtors  to  pay  receivers  for  the  support  of  the  rebellion  debts  due  to 
any  citizen  of  the  United  States,  the  insurgent  authorities  committed 
illegal  violence,  by  which  no  obligation  of  debtors  to  creditors  could 
be  cancelled  or  in  any  way  affected. 
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**  Those  who  engage  in  rebellion  miLst  expect  the  eoneequencee.  If 
they  succeed,  rebellion  becomes  revoliUion,  and  the  new  government  will 
judify  Us  founders.  If  they  fatly  all  their  a^sts  hostile  to  the  rightful 
government  are  violalwe  of  law,  a/nd  originate  no  rights  which  can  be 
recognized  by  the  courts  of  the  nation  whose  authority  and  existence 
hate  been  alike  assailed. 

"We  hold,  therefore,  that  the  compulsory  payment  under  the  se- 
questration acts  to  the  rebel  receiver,  of  the  debt  due  to  the  plaintiffs 
by  the  defendant,  was  no  discharge." 

This  case  will  be  found  cited  at  length  in  what  are  known  as  The 
Sequestraiion  Cases,  30  Texas,  700,  in  which  the  same  points  of  de- 
fense were  set  up  and  similarly  decided.    The  Texas  Court  say: 

"Every  act  of  the  State  of  Texas,  from  the  inception  to  the  close  of 
the  rebellion,  in  hostility  to  the  United  States,  or  in  disregard  of  the 
CoDstitntiou,  or  in  aid  of  the  rebellion,  is  an  absolute  nullity.  ^  ^  ^ 

''There  was  not  a  moment  of  time  during  the  existence  of  the  war 
when  the  Constitution  of  the  United  States  did  not  assert  its  author- 
ity over  the  States  in  rebellion;  and  although  the  exercise  of  this  au- 
thority was  for  a  very  considerable  time  obstructed  and  prevented  by 
force  in  Texas,  as  elsewhere,  yet  when  that  force  was  broken  down  by 
force, — when  the  final  judgment  of  the  great  arbitrament  of  arms 
was  pronounced,— <x)ndemnation  of  every  act,  whether  Confederate 
or  State,  done  or  attempted  in  contravention  of  the  Constitution  of 
the  United  States,  was  its  necessary  and  legal  effect;  for  the  issues 
joined  included  all,  and  the  judgment  was  final  upon  all  the  issues.'^ 

It  was  here  held  that  the  State  governments  in  the  South  during 
the  war  were  not  de  jure,  but  were  de  fadto  governments;  for  the 
State?  did  actually  and  legally  exist;  but  the  Confederate  govern- 
ment was  not  even  a  de  facto  government,  for  it  was  rebellion  itself. 
There  must  be  a  legal  office  before  there  can  be  even  a  de  facto  offi- 
cer. The  States  and  their  offices, — legislative,  executive  and  judi- 
cial,—the  offices  themselves, — did  legally  exist;  only  the  incumbents 
were  wrongfully  in  the  occupancy  of  them.  This  made  the  officers, 
however,  dt  facto  officers.  But  the  Confederate  government  could 
have  no  legal  existence.  The  matter  seems  to  be  plain.  During  the 
war  the  rebels  regarded  themselves  as  patriots,  and  if  they  had  suc- 
ceeded they  would  have  established  this  character;  but  the  Govern- 
ment, while  it  was  compelled  by  their  power  for  a  time  to  concede  to 
them  all  the  courtesies  and  amenities  of  modern  warfare,  always  re- 
garded them  as  traitors;  and,  as  it  did  succeed,  it  established  this 
view  of  them,  which  must,  by  relation,  characterize  all  their  acts 
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from  the  beginning  to  the  end  of  the  contest.  Now  the  Qt)vemmeiit 
had  a  legal  right  to  suppress  the  rebellion;  and  hence  all  its  belliger* 
ent  acts  done  for  this  purpose  remain  valid:  but  the  rebels  had  (ac- 
cording to  (he  view  of  the  Government,— which  is  now  the  law,)  do 
right  to  resist  the  Government,  and  so  their  belligerent  acts  were 
simply  treason. 

Suppose  Paul  Jones  and  his  crew  had  been  caught  during  our  rev- 
olutionary war,  and  great  Britain  had  afterwards  succeeded:  imagine 
them  defending  themselves  before  Lord  Mansfield,  in  Westminster 
Hall,  upon  the  plea  of  the  belligerent  rights  during  the  war  conceded 
to  the  rebelsl     One  can  hardly  think  of  it  without  a  smile. 

The  Court  of  Appeals  of  Kentucky  have  held  the  same  doctrine 
as  to  belligerent  rights  as  our  Supreme  Court,  in  1  Bush,  327  and 
404. 

In  Knox  vs.  iee,  12  Wallace,  457,  counsel  had  the  hardihood  to 
argue  before  the  Supreme  Court  of  the  United  States  the  validity  of 
a  Confederate  confiscation  title,  citing  Mauran  vs.  Insurance  Co.,  6 
Wal.,  1,  as  applicable.  The  syllabus  of  this  case  is  the  following: 
"A  taking  of  a  vessel  by  the  naval  forces  of  a  now  extinct  rebellioua 
confederation  whose  authority  was  unlawful,  etc.,  etc.,  and  whidi 
confederation  had  never  been  recognized  as  one  of  the  family  of  na- 
tions, is  *a  capture/  within  the  meaning  of  a  warranty  on  a  policy  of 
insurance  having  a  marginal  warranty  *free  from  loss  or  expense  by 
capture,'  if  such  rebellious  confederation  was  at  the  time  sufficiently 
in  possession  of  the  attributes  of  government  to  be  regarded  as  in 
fact  the  ruling  or  supreme  power  of  the  country  over  which  its  pre- 
tended jurisdiction  extended.  Accordingly,  a  seizure  by  a  vessel  of 
the  late  so-called  Confederate  States  of  America,  for  their  benefit, 
was  a  capture  within  the  terms  of  such  a  warranty.^'  A  very  proper 
view  of  a  very  different  matter. 

In  this  case,  however,  on  page  13,  the  Court  say:  "We  all  agree 
that  the  proceedings  of  these  eleven  States,  either  severally  or  in  con- 
junction, by  means  of  which  the  existing  governments  were  over- 
thrown, and  new  governments  erected  in  their  stead,  were  wholly 
illegal  and  void;  and  that  they  remained  after  the  attempted  separa- 
tion and  change  of  government,  in  judgment  of  law,  as  completely 
under  all  their  constitutional  obligations  as  before.'^ 

The  Supreme  Court,  of  course,  held  that  the  Confederate  confisca- 
tion was  a  nullity,  not  condescending  to  argue  such  a  point,  and 
merely  referring  to  Texa%  vs.  White,  7  Wallace^  700,  as  having  settled 
the  point. 


The  Rebellion. 


345 


In  this  case,  it  was  held  that  the  property  of  the  State,  alienated 
during  the  rebellion,  by  the  usurping  State  Government,  for  the  pur- 
pose of  carrying  on  the  war  against  the  United  States,  might  be  re- 
claimed by  the  restored  State  Government,  organized  in  allegiance  to 
the  Union.  Also,  that  all  the  acts  of  the  State  governments  (being  de 
fado  governments)  in  furtherance  of  the  rebellion,  or  intended  to 
defeat  the  just  rights  of  citizens  was  void.  A  fortiori,  any  act  of  the 
Confederate  Government  (which  was  never  a  de  facto  govern- 
ment,) through  any  of  its  departments,  was  void ;  for  the  Confeder- 
ate Government  was  merely  rebellion  itself  organized 

The  decisions  of  our  former  Supreme  Court  in  Davidson  vs.  Man^ 
fow,  2  Cold.,  346;—  Wood  vs.  Stone,  J.  B.,  370,—  Yost  vs.  Stovi, 
4  Cold.,  206;  Hamilton  vs.  NowUn,  5  Cold.,  83,  Ac.,  were  consonant 
with  the  views  of  the  United  States  Supreme  Court  upon  the  sub- 
ject immediately  under  consideration. 

To  the  same  effect  are  the  following  decisions :  Smith  vs.  Stewart, 
21  La.,  An.,  67,  where  it  was  held  that  the  Confederacy  was  not  a 
de  facto  government,  and  that  its  authority  was  no  protection 
against  liability  for  a  trespass;  Echols  vs.  Stauntons,  3  W.  Va.,  574, 
same  pomt  decided;  TaJtum  vs.  Kelly,  25  Ark.,  209,  note  held  void 
given  in  payment  for  guns  to  arm  rebel  soldiers;  Smith  vs.  Graves, 
25  Ark.,  458,  party  held  liable  for  horse  taken  by  him  on  duty  as 
Confederate  soldier;  Leek  vs.  Commissioners  of  Richmond  Co,,  64 
N.  C,  132,  note  given  in  aid  of  rebellion,  void; — see  also,  Setzer  vs. 
Comty  Commissioners,  lb.,  516;  Critcher  vs.  Holhway,  lb.,  526;  and 
Khiysbury  vs.  Oooch,  lb.,  528.  Thomas  vs.  Taylor,  42  Miss.,  651, — 
even  rebel  State  government  neither  de  jure  nor  de  facto.  4  W. 
Va.,  138,  Confederate  authority  no  defense  to  action  of  false  m- 
priaonment;  37  Gki.,  515,  no  title  acquired  at  Confederate  confiscn- 
&m  sale;  37  Gra.,  532,  note  for  services  as  substitute  in  Confederate 
maj,  void;  20  La.,  An.,  158,  price  of  horse  sold  with  knowledge 
liitt  he  was  to  be  used  in  rebel  service,  not  collectable  now;  52  Barb., 
9Hf  Confederate  confiscation  title  void. 

A  de  facto  government  would  exist  where  rebellion  had   obtained 
lilittmtrol  of  the  offices  of  the  lawful  government. 

Xhe  Coaniy  Commissions   substituted  by  our  Legislature  some 

jnsago  for  the  County  Courts  in  many  of  the  counties  of  the 

.AMi^iad  wfaiob  obtained  possession  of  the  county  records,  and  acted 

^jjIpAftttmnty  organizations  until  overthrown  by  the  change  of  power 

jMM|Mnk  190Q  the  repeal  of  the  Franchise  Act,   were  never  de 

governments,  not  consisting  of  officers  irregularly  oc- 

II«-2fo.  11—10. 
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cupying  legally  created  ofiSjces; — the  offices  themselves,  as  decided  by 
the  Supreme  Court,  in  Pope  vs.  Justices  of  White  County,  3  HeisL, 
682,  upon  the  doctrine  of  implied  constitutional  restriction,  ex- 
pressed in  15  N.  Y.,  537,  and  applied  as  by  our  Supreme  Court,  la 
People  vs.  Hiirlbuty  by  the  Supreme  Court  of  Michigan,  in  1871; 
(see  also,  Caldwell  vs.  Justices,  4  Jones,  N.  C,  Equity,  323,)  to  have 
had  no  legal  existence. 

Such  was  necessarily  the  nature  of  the  Confederate  Government 
It  was  not  a  de  facto  government,  but  merely  what  the  United  States 
Supreme  Court  denominate  it,  in  8  Wallace,  9  :  "a  Government  of 
paramount  force,  *  *  ^  the  mUitary  representatke  of 
the  insurrection  against  the  authority  of  the  United  States,^^ 

Our  Supreme  Court  actually  seem  to  view  the  Confederacy  as 
short  lived  legal  nationalUy.  In  Conley,  Admr.,  vs.  Burson,  <tc,  1 
Heisk.,  149,  they  say:  ''The  tenor  and  meaning  of  the  decisions  of 
this  Court  since  its  reorganization,  are  that  the  States  of  the  Union 
at  war  with  each  other,  were  in  that  war  a«  separaie  and  distinct  nor 
tionsJ^  Such  has  indeed  been  their  tenor  and  meaning.  The  Court 
seem  not  to  realize  that  they  are  a  court  of  the  United  States,  and 
bound  to  regard  the  war  and  its  consequences  from  the  point  of 
view  of  the  National  Government,  with  which  they  are  now  in  pro- 
per relation;  from  which  point  of  view,  the  rebellion  must  be  looked 
at  and  treated  now  as  a  treasonable  attempt  to  divide  the  Nation,— 
this  view  upon  its  final  triumph  relating  back  and  characterizing 
every  transaction  from  first  to  last.  They  wholly  misconceive  the 
nature  and  extent  of  the  concession  of  belligerent  rights  to  the  rebels 
during  the  days  when  their  power  compelled  this  concession. 
This  is  the  criticism  unsparingly  passed  upon  them,  by  ex-confed- 
erates who  accept  fairly  the  situation,  no  less  than  by  former 
unionists ;  though  perhaps  it  seldom  reaches  their  ears. 

The  rebel  State  governments,  however,  were  de  fado  govern- 
ments. In  the  Sequestration  Cases,  30  Texas,  700,  already  cited,  the 
Court  say :  *  ^  *  "It  was  neither  usurpation  of  the  rights 
and  authority  of  the  United  States  as  they  existed  before  the  war, 
nor  in  contravention  of  any  expressed  policy  during  its  existence,  for 
the  insurgent  States  to  perform  such  acts  of  local  legislation  as  arc 
permitted  to  the  States  by  the  Constitution  of  the  United  States.  *  * 
The  public  law  of  nations  does  not  deny  to  a  people  engaged  in  re- 
bellion and  civil  war,  however  wrongful,  against  the  rightful  sove^ 
eignty,  civil  organization  and  administration.  *  *  *  K 
s  repugnant  to  every  principle  of  reason  and  sound  policy,  and  to 
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the  modern  usage  and  public  law  of  nations,  to  hold  that  all  laws, 
without  political  significance^  enacted  in  this  or  any  other  of  the  Con- 
federate States,  are  to  fall  at  a  single  blow,  and  with  them  all  the 
ionomerable  rights  which  have  grown  up  and  been  fairly  acquired 
imder  them/' 

The  Court  call  attention  to  the  fact,  that  while  the  acts  of  Con- 
gress of  March  2,  1867,  and  July  19,  1867,  declare  the  then  exist- 
ing governments  in  said  States  not  "legal,"  i.  e.,  de  jure  govern- 
ments, they  were  yet  permitted  to  continue  in  existence  until  right- 
ibl  governments  could,  under  the  auspices  of  the  Union,  be  ordained 
and  established. 

Section  5,  Schedule, — Amendment  1865,  Constitution  of  Tennessee, 
purporting  to  be  declaratory,  and  not  enactive,  pronounces  void  "ce// 
laws,  ordinances  and  resolutions,  as  well  as  all  acts  done  in  pursuance 
thereof,  under  the  authority  of  the  usurped  State  Government,"  after 
May  6, 1861. 

If  these  were  aU  void,  irrespective  of  their  character,  it  must  have 
been  on  account  of  the  attitude  of  the  State  toward  the  National 
Government  after  May  6,  1861,  a  reason  which  would  equally  in- 
validate the  action  after  then  of  the  other  departments  of  the  Gov- 
ernment, including  the  Judiciary.  The  latter  part  of  the  section 
provided  that  it  should  "not  be  construed  so  as  to  affect  any  judicial 
decisions  made  by  the  State  courts  held  at  times  differing  from 
diose  provided  by  law  prior  to  May  6,  1861; — said  judicial  decisions 
being  made  pursuant  to  the  laws  of  the  State  of  Tennessee  enacted 
previous  to  said  date,  and  between  parties  present  in  court  and  liti- 
gating their  rights.^'  The  proviso  is  that  the  section  "shall  not  be 
«)&8traed  to  affect  &e.'' — Then  it  neither  validates  nor  invalidates. 
It  merely  refrains  from  invalidating.  Other  classes  of  judicial  de- 
ctaons  than  those  mentioned  are  not,  of  course,  affected.  So  that 
Ae  section  leaves  all  judicial  decisions  simply  untouched. 

la  Parka  vs.  JoTies,  2d  Cold.,  172,  a  decision  made  aft;er  May  6, 
1881,  not  in  the  cat^ory  mentioned  in  the  Schedule  was  held  valid. 
Hie  Court  held  that  the  section  in  question  validated,  or  recognized 
m  validy  the  class  of  decisions  embraced,  and  argue  that  if  those 
We  valid^  a  fortiori  must  be  such  as  the  one  involved  in  the  case 
Mbvdthem. 

T&  White  vs.  Camum,  6  Wallace,  443,  the  United  States  Supreme 
^ttatt  deelded  that  the  secession  ordinance  of  Louisiana  being  a 

Ci^  not  afiect  the  jurisdiction  of  the  Supreme  Court  of  the 
m  Ub  idation  to  the  appellate  power  of  the  Union. 
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In  Texas  vs.  White,  7  Wallace,  732,  13,  the  United  Stetes  Sa- 
preme  Court,  thus  describe  the  nature  of  the  rebel  State  Groyemment 
of  Texas, 

"The  Legislature  of  Texas,  at  the  time,  <fcc.,  constituted  one 
of  the  departments  of  a  State  Government  established  in  hostility  to 
the  Constitution  of  the  United  States.  It  cannot  be  regarded  there- 
fore, in  the  Courts  of  the  United  States  as  a  lawful  L^slature,  or 
its  acts  as  lawful  acts.  And  yet  it  is  an  historical  &ct  that  the  Gov- 
ernment of  Texas  then  in  full  control  of  the  State,  was  its  only 
actual  government;  and  certainly  if  Texas  had  been  a  separate 
State,  and  not  one  of  the  United  States,  the  new  government  having 
displaced  the  regular  authority,  and  having  established  itself  in  the 
customary  seats  of  power,  and  in  the  exercise  of  the  ordinary 
functions  of  administration,  would  have  constituted,  in  the 
strictest  sense  of  the  words,  a  de  facto  government,  and  its 
acts  during  the  period  of  its  existence  as  such,  would  be  effectaal^ 
and  in  almost  ail  respectis,  valid.  And  to  some  extent  this  is  tme, 
of  the  actual  government  of  Texas,  though  unlawful  and  revolu- 
tionary as  to  the  United  States. 

"It  is  not  necessary  to  attempt  any  exact  definitions  within  which 
the  acts  of  such  a  State  Government  must  be  treated  as  valid  or  in- 
valid. It  may  be  said  perhaps,  with  sufficient  accuracy,  that  acta 
necessary  to  peace  and  good  order  among  citizens,  such  for  example 
as  acts  sanctioning  and  protecting  marriage  and  the  domestic  rela- 
tions, governing  the  course  of  descents,  regulating  the  conveyance 
and  transfer  of  property  real  and  personal,  and  providing  remedies 
for  injuries  to  person  and  estate,  and  other  similar  acts,  which  would 
be  valid,  if  emanating  from  a  lawful  government,  must  be  regarded 
in  general  as  valid  when  proceeding  from  an  actual  though  unlaw- 
ful government;  and  that  acts  in  furtherance  or  support  of  rebellion 
against  the  United  States,  or  intended  to  defeat  the  just  rights  of 
citizens,  and  other  acts  of  like  nature,  must,  in  general,  be  r^arded 
as  invalid  and  void.'^  Action  of  Louisiana  Judge  during  rebellion 
held  valid,  46  N.  Y.,  27. 

Among  the  questions  oflenest  presented  growing  out  of  the  state  of 
things  during  the  war,  are  those  in  relation  to  the  validity  and  obli- 
gation of  Confederate  money  transactions. 

The  Jogic  of  the  matter  would  seem  to  be  that  Confederate  money 
being  a  currency  issued  in  furtherance  of  a  treasonable  purpose,  any 
dealings  therein  were  illegal;  any  contracts  based  upon  it  as  a  consid* 
eration  void;  and  that  it  never  had  any  value  whatever. 
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Sach  was  substantially  the  view  of  our  former  Supreme  Court  ex- 
pressed in  Wright  &  CardrtUvB.  OvercUl,  2  Cold.,  336;  Thmmburg 
V8.  Harris,  3  Cold.,  157 ;  HcUe  vs.  Sharp,  4  Cold.,  275 ;  Fain  vs. 
Headmck,  lb,,  327,  &c.,  &c.  Such  was  also  the  view  taken  in 
McCartney  vs.  Greentoay,  30  Texas,  755 ;  Hale  vs.  Hustan,  44 
Ala.,  134;  Lawrence  vs.  Miller,  lb.,  616;  Donley  vs.  Tindall,  32 
Texas,  43;  (here  and  in  the  previous  case,  the  notes  on  their  face  did 
not  call  for  Confederate  money;  in  the  previous  case  the  note  was  in 
renewal  of  a  former  note.)  (yDonnd  vs.  Burbridge,  20  La.,  An.,  37; 
ifeierw  vs.  fVeston,  lb,,  138;  Parker  vs.  Broaa,  lb.,  167;  Hayn£8 
V8.  Rogilio,  lb.,  238;  Howard  vs.  Yak,  lb,,  451;  Succession  of 
Lagarde,  lb.,  148;  Davis  vs.  Lee,  lb.,  248;  Fry  vs.  Dudhy,  lb,, 
368;  Cockbum  vs.    TTi&on,  J  6.,  39,  &c.,  &c. 

Our  present  Supreme  Court,  viewing  the  Confederacy  substantially 
as  a  temporary  legal  nationality,  entitled  to  do  everything  to  main- 
tain itself  which  the  United  States  might  lawfully  do  to  suppress  it ; 
and  that  its  action  during  the  period  of  its  power  might  originate 
rights  which  must,  even  after  its  suppression,  be  regarded  as  stand- 
ing upon  a  foundation  of  past  legality,  would  no  doubt,  if  it  were 
neoesffliry,  go  the  length  of  deciding  that  Confederate  money  was 
legitimately  issued  in  the  exercise  of  the  equal  belligerent  rights  of 
the  Confederate  Government  to  furnish  itself  with  the  sinews  of  war; 
and  that,  even  if  it  were  taken  with  intent  to  aid  the  rel)ellion,  the 
oontract  was  perfectly  valid,  and  is  enforceable  in  the  courts.  At 
kasl,  such  a  decision  would  go  no  further  in  principle  than  Smilh  vs. 
Braxdton,  and  Bank  of  Tennessee  vs.  Cummings,  Admr.,  and  would 
be  a  direct  application  of  the  doctrine  enounced  in  Conley,  Admr., 
VI.  Burson,  &c.,  1  Heisk.,  149 :  *'that  the  States  of  the  Union  at 
^wr  wiUi  each   other  were  in   that  war   as    separate  and  distinct 

And  in  the  class  of  cases  under  consideration  it  would  strengthen 
ftt impulse  to  sustain  the  transactions  involved,  that  this  would 
iMMi  the  natural  justice  of  the  cases.  No  honest  man  who  took 
Owifedcrate  money  voluntarily,  when  it  was  the  actual  currency  of 
Aingicm  where  he  resided,  or  who  made  any  contract  with  reference, 
ifntlttaqpnBB  or  implied,  to  it,  would  afterwards  seek  to  set  up  the 
:AipHl^  of  the  consideration,  even  if  he  might  legally  do  so. 
^  Sb'.'Jnteoe  Confederate  money  contracts  upon  the  basis  of  the 
.laiw  of  the  money  at  the  time  with  interest,  to  quote  the  lan- 
7«i^  I^reeman  in  Naff  vs.  Crawford,!  Heiskell,  127: 
fc||nlioe  to  any  one;  will  conserve  and  advance  the  ends 
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of  justice,  and  maintain  the  integrity  of  contracts  solemnly  entered 
into  between  man  and  man;  while  the  opposite  view  gives  ti^  saofi- 
tion  of  law  to  bad  faith  and  dishonesty." 

Considerations  like  these  usually  bend  the  law  firom  the  line  (tf 
logical  deduction. 

And  then  in  Thorington  vs.  Smith,  8  Wallace,  1,  the  Supreme 
Court  of  the  United  States  have,  as  it  seems  to  me,  given  thdr 
sanction  to  this  rule  in  such  cases.  Since  the  view  of  the  conqueror 
becomes  the  law  as  to  matters  involved  in  the  contest,  the  deciaons 
of  the  United  States  Supreme  Court  should  be  regarded  as  conclu- 
sive of  such  questions  as  that  under  consideration.  Let  us  there- 
fore examine  the  decision  just  mentioned: 

The  suit  was  brought  in  1867,  on  the  equity  side  of  the  Court  be- 
low, upon  the  following  note: 

'^$10,000. 

"Montgomery,  Nov.  28, 1864. 

'*One  day  after  date  we,  or  either  of  us,  promise  to  pay  Jack  Tbo^ 

ington,  or  bearer,  ten  thousand  dollars,  for  value  received  in  real 

estate  sold  and  delivered  by  said  Thorington  to  us  this  day,  as  per 

his  deed  to  us  of  this  date;  this  note,  part  of  the  same  transaction,  is 

hereby  declared  as  a  lien  or  mortgage  on  said  real  estate,  situate  and 

adjoining  the  city  of  Montgomery. 

"W.  D.  Smith, 

*'J.  H.  Hartley." 
The  land  was  worth  about  $3,000  in  lawful  money,  and  was  sold 
for  045,000,  of  which  $35,000  were  paid  in  Confederate  money,  and 
the  foregoing  note  given  for  the  balance.  The  $10,000  in  Confcde^ 
ate  money,  at  the  time  the  note  was  given,  would  seem  then  to  have 
been  worth  $666.66f  in  lawful  money.  The  note  called  simply  for 
so  many  dollars,  and  that  many  dollars  in  lawful  money  were  de- 
manded. 

Now  what  was  the  Court  to  do?  Five  alternatives  were  exhaust* 
ive  of  the  matter,  viz:  Either  to  allow  of  a  recovery  in  full  of  the 
amount  of  the  note  in  lawfiil  money,  with  interest;  or  to  refuse  any 
relief  whatever,  as  in  cases  of  parties  in  pari  delido,  in  which  *^f^ 
iior  est  conditio  defendenti^^;  or  to  remand  for  a  cross-bill  looking  to 
a  restoration  of  each  party  to  his  condition  before  the  transacdoo^  or 
for  a  cross-bill  seeking  to  regard  the  vendee  as  having  got  the  bod 
for  nothing,  and  to  make  him  simply  restore  it;  or  to  scale  ^e  ]lol% 
by  reducing  the  amount  of  it  to  the  standard  of  lawful  money.  !Eke 
kst  mentioned  adjustment  would  present  itself  in  connection  wit^^ 
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liird  alternative,  which  involved  the  restoration  of  the  $35,000  paid 
in  Confe<]erate  money  or  its  equivalent. 

The  most  fiercely  unjust  of  all  the  alteruatlves  was  that  insisted 
npon  by  the  plqintiif:  a  recovery  i a  lawful  money  of  $10,000  and 
interest,  upon  what,  in  effect,  was  a  contract  to  pay  only  $666. 66§ 
and  interest.  The  third  alternative  would  simply  bring  in  a  larger 
dose  of  the  very  di£5cu]ty  sought  to  be  evad<'d,  since  some  tlisposition 
maat  be  made  of  the  $35,000  paid  in  Confederate  money.  The 
foarth  would  inflict  a  Iosh  upon  the  vendee  of  his  payment  in  Con- 
fedorate  money, — the  equivalent  of  $2,333,33J  in  lawful  money. 
The  second  alternative  would,  in  the  particular  case,  not  have 
involved  great  hardship.  This  was  the  rule  applied  during  the  war 
by  the  Court  of  Appeals  of  Kentucky  in  a  similar  case,  which  I  then 
read  but  cannot  now  procure.  The  last  allernative  was  the  only  one 
not  working  particular  injustice,  and  was  the  one  adopted  by  the 
Court,  which  allowed  the  circumstances  surrounding  the  transaction 
to  show  that  the  word  "dollars"  meant  Confederate  money  dollars, 
and  gave  to  the  plaintiff  the  equivalent  of  these  in  lawful  money, 
with  interest. 

It  may  be  said  that  no  Confederate  money  consideration  was  here 
involved,  since  the  consideration  of  the  note  in  suit  was  land,  a 
legitimate  subiect  of  contract;  and  that  had  the  note  been  given  for  a 
money,  the  judgment  might  have 
d  might  have  been  regarded  as  an 
But  I  do  not  think  tliat  this  case 
different.  The  Court,  in  effect, 
)  the  contract  the  words,  "payable  in 
lowed  a  recovery  upon  that  obliga- 
that  Confederate  money  was  a  valu- 
itract  to  pay  Confederate  money  was 
es. 
dissent  from  the  reasoning  of  the 
resume,  at  least  that  this  did  not  jar 
and  this  reasoning  goes  a  long  way 
f  such  State  judges  as  having  taken 
ad  impressed  upon  their  minds  the 
s  governmental  organization.  Why 
Her,  or  Judge  Davis,  sit  silent  under 
temporary  actual  supremacy  of  the 
obedience  to  its  authority  in  civil 
eoessity  but  a  duty"f     Or  such  Ian- 
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guage  as  this:  ^'It  seems  to  follow  as  a  necessary  oonsequ^oe  from 
this  actual  supremacy  of  the  insurgent  government  as  a  belligerent 
within  the  territory  where  it  (this  money)  circulated,  and  from  the  ne- 
cessity of  civil  oMience  on  the  part  of  all  who  remained  in  it,  that 
this  currency  must  be  considered  in  courts  of  law  in  the  same  light  as 
if  it  had  been  issued  by  a  foreign  govemmenl  temporarily  occupying  a 
part  of  the  territory  of  the  United  States.^' 

This  has  not  the  ring  of  the  North  Carolina  decision  of  the  Chief 
Justice,  already  quoted. 

The  Chief  Justice  places  the  Confederacy  in  the  same  category 
with  the  temporary  British  Government  set  up  at  Castine,  in  Maine, 
in  1814,  in  reference  to  which  he  quotes  from  United  States  vs,  iKce, 
4  Wheaton,  253:  "The  authority  of  the  United  States  over  the  ter- 
ritory was  suspended,  and  the  laws  of  the  United  States  could  no 
longer  be  rightfully  enforced  there,  or  be  obligatory  upon  the  inhab- 
itants who  remained  and  submitted  to  the  conqueror.  By  the  sur- 
render, the  inhabitants  passed  under  a  temporary  allegiance  to  the 
British  Government,  and  were  bound  by  such  laws,  and  such  only, 
as  it  chose  to  recognize  and  impose." 

It  is  true  that  in  the  former  part  of  the  opinion,  after  referring  to 
a  de facto  government,  obedience  whereto  was  not  treason,  though  in 
hostility  to  the  king  dejure,  he  adds:  that  the  Confederate  Govern- 
ment was  not  such  a  government  as  this,  and  that  it  was  always  re- 
garded "as  simply  the  military  representative  of  the  insurrection 
against  the  authority  of  the  United  States.  He  also  adds  that  the 
supremacy  of  the  Confederate  Gk)vemment  "did  not  justify  acts  of 
hostility  to  the  United  States,"  and  that  "how  far  it  should  emat 
them  must  be  left  to  the  lawful  government  upon  the  re-establish- 
ment of  its  authority."  But  the  following  paragraph  is  a  bane  too 
potent  for  such  antidotes: 

"We  have  already  seen  that  the  people  of  the  insurgent  States  were, 
in  legal  contemplation,  substantially  in  the  same  condition  as  inhabit- 
ants of  districts  of  a  country  occupied  and  controlled  by  an  invading 
belligerent.  The  rules  which  would  apply  in  the  former  case  would 
apply  in  the  latter;  and  as  in  the  former  case  the  people  most  be  re- 
garded as  subjects  of  a  foreign  power,  and  contracts  among  them  be 
interpreted  and  enforced  with  reference  to  the  conditions  imposed  by 
the  conqueror,  so  in  the  latter  case  the  inhabitants  must  be  r^rded 
as  under  the  authority  of  the  insurgent  belligerent  power  aotoally 
established  as  the  government  of  the  country,  and  contracts  made 
with  them  must  be  interpreted  and  enforced  with  reference  to  the 
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condition  of  things  created  by  the  acts  of  the  governing  power.'' 
Why  not  have  merely  said  that  the  currency  was  imposed  upon 
the  inhabitants  by  irresistible  force^  and  that,  therefore,  no  fault  was 
to  be  imputed  to  any  one  for  taking  it,  and  that  it  was  thus  made  to 
have  actual  value,  and  that  good  faith  and  justice  between  man  and 
man  required  that  contracts  should  now  be  enforced  with  reference  to 
the  actual  condition  of  affairs  when  they  were  made,  however  brought 
about;  without  any  further  attempt  to  logicalize  in  the  matter? 

The  paragraph  just  quoted  furnished  Judge  Tumey  with  inspira- 
tion for  his  gunpowder  decision  in  Bank  of  Tennessee  vs.  Cumminga, 
Adtn'r,  being  taken  apart  from  its  accompanying  qualifications. 

But  to  return  to  the  subject  of  Confederate  money:  I  take  the 
fair  meaning  of  the  decision  of  the  United  States  Supreme  Court  to 
be  that  Confederate  money  contracts  are  to  be  enforced  upon  the  basis 
of  the  actual  value  of  the  money  at  the  time  of  payment,  with  inter- 
est.   And  I  think  that  this  is  justice,  whether  it  is  logic  or  not. 

For  cases  where  Confederate  money  transactions  have  been  sus- 
tained, see  Bearings  AdmW  vs.  Riicker,  18  Grattan,  426;  Lohman  vs. 
Crouch,  19  lb.;  McGUl  vs.  Manson,  20  lb.,  527;  also  5  Bush,  (Ky.) 
271;  Stalworihvs.  Blum,  41  Ala.,  319;  Turley  vs.  Nowell,  1  Phillips, 
(N.  C.,)  Eq.,  301;  lb.,  193;  lb.,  235;  Abbott  vs.  DermoU,  34  Ga., 
227;  Freeman  vs.  Bass,  34  Ga.,  355;  lb.,  403;  1  Bush,  629;  41  Miss., 
439;  18  Graitan,  703  and  708;  2  Bush,  398,  etc.,  etc. 

Respecting  reconstruction, — the  winding  up  of  the  rebellion, — lit- 
tle need  be  said.  In  Texas  vs.  White,  7  Wallace,  700,  an  exposition 
of  the  subject  will  be  found.  The  theory  of  the  matter  is  that 
from  the  moment  when  the  State  governments  assume  an  attitude  of 
hostility  to  the  Government  of  the  United  States  they  cease  to  be 
governments  dejure,2j\A  become  liable  to  have  loyal  ones  substituted 
in  their  room  by  the  action  of  the  Government  of  the  United  States, 
under  the  clause  in  the  Constitution  by  which  the  United  States 
guaranty  to  every  State  a  republican  form  of  government.  Until 
lojal  government  is  re-established,  the  local  government  must  be 
performed  by  the  National  authority,  or  by  its  appointees.  When  a 
loyal  government  has  been  formed,  its  recognition  as  the  dejure 
fibrte government  by  theGovernment  of  the  United  States,  places  the 
-flbte  in  proper  relations  with  that  Government.  In  most  of  the 
■*  WBWiillm^  States  elections  were  held,  under  provisions  of  acts  of  Con- 
'^hSM^ftr  members  of  Conventions,  to  frame  new  State  constitutions, 
^MllimliinU(<'i1  to  Congress.  In  Tennessee,  the  National  Agent, — 
"^flbllHlMgr  Govemor,~draughted  certain  constitutional  amend- 
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ments  and  submitted  tbem  directly  to  the  people,  at  an  electioD  also 
regulated  by  him;  and  the  government  formed  under  the  Constitu- 
tion thus  amended,  was  recognized  by  the  Nation.     The  so-called 
Convention  of  1865,  cut  no  figure  in  the  matter,  except  as  advisers 
consulted  by  the  National  Agent, — the  Military  Governor.    The  same 
principles  of  reconstruction,  however,  obtained  in  Tennessee  and  in 
the  other  States.     In  all  alike,  a  State  constitution  was  adopted  by 
the  action  of  the  people,  voting  at  an  election  held  under  the  author- 
ity of  the  United  States,  and  according  to  regulations  prescribed  by 
that  authority.     The  circumstance  that  in  the  other  States  Conven- 
tions were  employed,  was  a  difference  of  mere  detail.     In  Tennessee 
the  amendments  to  the  Constitution  were  submitted  direcUy  to  the 
people  by  the  National  authority.   All  that  a  legal  Convention  would 
have  done,  would  have  been  to  prepare  what  was  as  well  prepared  by 
the  National  Agent,  with  the  advice  of  a  concourse  of  leading  men, 
embodying  about  as  much  wisdom  as  an  actual  Convention  would 
have  contained.     The  essence  of  the  matter  is  the  action  of  the  peo- 
ple of  the  State  in  response  to  the  initiation,  emanating,  in  more  or 
less  detail,  from  the  Nation,  and  the  approval  of  that  action  by  the 
latter. 

The  substance  of  the  foregoing  views  is,  that  the  United  States  is  a 
composite  State,  and  not  a  Confederation,  the  allegiance  of  the  people 
in  every  State  being  due  to  the  composite  State,  of  which  every  State 
is  only  a  member; — that  the  Southern  movement  was  treason  against 
the  United  States;  that  as  soon  as  the  rebellion  had  spread  sufficiently, 
it  became  a  civil  war,  with  a  line  of  territorial  demarkation  between 
the  parties,  all  living  south  of  the  line  being,  in  legal  contemplation, 
enemies  of  all  living  north  of  it;  that  this  war  was  attended,  while  it 
lasted,  with  all  the  incidents  of  war  between  independent  na- 
tions; that  the  Grovemment  of  the  United  States  became  possessed, 
through  the  exigencies  of  the  case,  of  belligerent  rights,  as  defined  in 
public  international  law,  under  which  view  is  to  be  explained  much 
of  the  action  of  the  Government  which  has  been  misunderstood  be- 
cause regarded  only  in  reference  to  its  ordinary  sovereign  or  munici- 
pal powers,  «.  g.f  the  Confiscation  Acts,  the  Abandoned  Property  Act, 
etc.; — the  war  power  of  the  Government  coraprehendiug  the  appoint- 
ment by  the  Executive,  of  Military  Governors  of  overrun  districts 
in  the  enemy  territory,  who  were  lawfully  empowered  to  exercise 
thereover  all  the  necessary  functions  of  government;  that  the  con- 
cessions  to  the  rebels  during  the  war,  of  belligerent  rights,  compelled 
by  their  power,  was  merely  in  the  interest  of  humanity,  and  had 
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Act  of  Bankkuptcy. — See  AssiamcENT  op  Dbbtob's  whole  Pbopebty;  Obdeb 
AND  Disposition. 

Adjoining  Ck)AL  Mines. 

Where  coal  has  been  wrongfullj  taken  by  working  into  the  mine  of  ao  a^jomiog 
owner,  the  trespasser  (in  the  absence  of  any  suggestion  of  fraud)  will  be  treated  as 
the  purchaser  at  the  pit's  mouth,  and  must  pay  the  market  value  of  the  coal  at  the 
pit's  mouth,  less  the  actual  disbursements  (not  including  any  profit  or  trade  allow- 
ances) for  severing  and  bringing  it  to  bank,  so  as  to  place  the  owner  in  the  same  po- 
sition as  if  he  had  himself  severed  and  raised  the  coal.  In  re  United  Merthyr  CoUwria 
Company.     V.-C.  B.,  46. 

Administrator  Durante  Minore  ^tate. 

A  power  of  sale  given  by  a  testator  to  his  executors  or  administrators  may  be  exer- 
cised by  an  administrator  durante  minore  oUaie,    Monsell  v.  Armtinmg,    M.  R,  423. 

Advancement. 

A  father  purchased  a  copyhold  cottage  in  the  name  of  his  son.  Shortly  after  the 
purchase  the  father  served  notice  to  quit  on  an  occupying  tenant,  but  afterward 
allowed  her  to  remain  at  an  increased  rent,  and  during  his  life  received  the  rents  and 
paid  the  outgoings. 

Hdd  (notwithstanding  evidence  of  declaration  that  the  cottage  was  the  son's  after 
his  father's  death),  that  the  purchase  was  not  an  advancement.  Stock  v.  MeAwf^ 
V.-C.  W.,  55. 

Application  for  Shares. 

An  applicant  for  shares  in  a  company  denied  that  he  had  received  the  letter  of  al- 
lotment, which  was  posted  in  London  on  the  16th  of  March,  and  should  have  arrived 
on  the  17th;  and,  having  written  on  the  17th  recalling  his  application,  applied  to 
have  his  name  removed  from  the  list  of  contributories. 

Held  J  that  the  unsupported  evidence  of  the  applicant  vras  not  sufficient  to  prove 
that  the  letter  of  allotment  which  was  posted  had  not  been  received,  and  that  the 
name  must  therefore  be  retained  upon  the  list.  The  Court  expressed  an  opinion  that 
if  the  letter  of  allotment  had  not  been  received  the  contract  to  take  sharea  would 
still  have  been  binding  upon  the  applicant  as  soon  as  the  letter  was  posted. 

British  and  Amerioan  Telegraph  Company  v.  CoUon  (Law  Bep.,  6  Ex.  108,)  disH^ 
proved  of.    In  re  Imperial  Land  Company  of  MaraeUlee,     WaWe  oate,  V.-C.  M.,  18. 

Appointment  by  Will. 

A  power  given  to  A.  to  appoint  by  any  deed  or  iRstrument  in  writing,  with  or 
without  power  of  revocation,  to  be  by  her  signed,  sealed  and  delivered  in  the  presenoe 
of  two  or  more  credible  witnesses: — 

Held,  to  be  well  exercised  by  an  appointment  by  the  will  of  A.,  not  expressed  to  be 
deliveredi  but  stated  in  the  attestation  claose  to  be  "signed,  sealed,  published,  ao4  ^ 
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knowledged  and  declared  to  be  her  last  will,"  in  the  presenoe  of  the  attesting  wit- 
nessefl.    Stidth  v.  AdkvM,  M.  B.,  402. 

AFFonmcENT.— See  Excessive  Appoihtment. 

AasiGNMENT. — See  Equitable  Assioiocent;  Absionment  of  Debtob's  whole 
Pbopebtt. 

Payment  of  bills  by  the  drawer  at  the  request  of  the  acceptor,  who,  in  consideration 
thereof,  assigns  to  the  drawer  all  his  property  to  secure  the  amount  and  also  certain 
past  debts,  is  a  substantial  advance,  and  prevents  the  assignment  from  being  an  act  of 
bankraptcy. 

Therefore,  where,  at  the  request  of  T.,  I.,  M.,  &  Co.  paid  the  amount  due  on  cer- 
tain bills  drawn  by  them  and  accepted  by  T.,  and  T.  assigned  to  them  his  interest  in 
certain  marine  engines  and  machinery  (which  constituted  his  whole  property)  as  security 
for  the  moneys  due  on  the  bills,  and  also  for  other  moneys  due  from  him  to  them: — 

Held,  that  the  assignment  was  not  an  act  of  bankruptcy.  Ex  parte  Reed  &  Sted,  In 
rt  Tuedddl,  C.  J.  B.  686. 

Banker. 

The  plaintiff  having  an  account  at  the  L.  branch  of  the  defendant's  bank,  which 
shewed  a  balance  to  his  credit  exceeding  23^.,  drew  cheques  to  that  amount  on  that 
branch.  At  the  same  time  he  was  indebted  to  the  bank  at  their  B.  branch  in  an 
amount  which,  having  regard  to  his  whole  account,  reduced  his  assets  in  the  bank's 
hands  to  a  few  shillings  only.  The  bank,  without  any  notice  to  him,  transferred  the 
B.  debt  to  the  L.  branch,  and  refused  to  pay  the  cheques  on  presentment.  There  was 
no  special  contract  between  the  parties  that  each  account  should  be  kept  separate: — 

Hdd,  that  the  bank  was  entitled  at  any  time  to  combine  the  accounts,  and  to  charge 
the  L.  account  with  the  B.  debt.    Oamett  v.  JifKewan,  (P.  0.,)  Ex.  10. 

Bankers'  Acxx)uirr. 

The  0.  Bank  kept  three  accounts  at  the  A.  Bank,  namely,  a  loan  account,  a  dis- 
count account,  and  a  general  account.  They  from  time  to  time  received  advances 
from  the  A.  Bank,  which  were  entered  in  the  loan  account,  and  to  meet  which  they 
deposited  securities  with  the  A.  Bank.  In  the  course  of  the  transactions  the  O. 
Bank  deposited  three  bills  of  exchange  with  the  A.  Bank,  accompanied  by  a  letter 
stating  that  they  proposed  to  draw  upon  them  for  £10,500,  but  that  as  their  credit  would 
not  afford  a  margin  to  that  extent,  they  sent  these  bills  as  a  collateral  security.  The 
O.  Bank  became  insolvent  and  was  wound  up: — 

HM  (affirming  the  decision  of  MaUns,  V.-C.,)  that  there  was  nothing  in  the  course 
of  dealing  or  in  the  terms  of  the  letter  to  exclude  the  general  rule  that  a  banker  has 
a  lien  on  the  securities  deposited  by  a  customer  for  the  customer's  general  balance, 
and  that  the  balance  of  the  loan  account  being  satisfied,  the  A.  Bank  might  retain  the 
Inlls  for  the  balance  of  the  general  account.  In  re  European  Bank.  Affra  Bank 
Qaimj  L.  J  J.,  41. 

Bankers'  Lien. 

A  company  deposited  title  deeds  with  a  bank  "as  collateral  security  for  bills  under 
diseonnt."  At  the  time  the  company  was  wound  up  they  were  indebted  to  the  bank 
in  respect  of  other  bills  than  those  actually  discounted  for  them,  and  the  securities 
realized  more  than  was  sufficient  to  cover  the  latter  bills: — 

Hdd^  that  the  company  could  effect  a  mortgage  by  deposit  of  deeds  without  com- 
plying with  the  formalities  required  by  their  articles  of  association  upon  the  execu- 
tion of  mortgage  deeds;  that  the  bankers  were  not  in  the  position  of  officers  of  the 
compMiy,  who  were  bound  to  see  that  the  required  formalities  were  complied  with. 
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and  that  the  bank  waa  entitled  to  hold  the  balance  of  the  proceeds  upon  the  sale  of 
the  securities,  to  meet  the  whole  amount  due  to  them  by  the  oompanj.  hi  re  Otnerd 
Provident  Aaguranee  Company.    Ex  parte  NaUonal  Bankj  V.-C.  M.,  507. 

Bills  uitder  Dbsoount. — See  Bankbbs'  Lien. 

Breach  of  Covenant. — See  Measurement  bt  Distance. 

Breach  op  Duty. — See  Misconduct  op  Director. 

Charity  Scheme. 

By  a  scheme  for  a  charity  connected  with  a  grammar  school  at  G.,  it  was  provided 
that  the  income  should  be  applied  toward  the  maintenance  of  a  scholar  at  the  lmive^ 
sity,  such  scholar  to  be  the  child  of  any  resident  of  the  town  of  Q.,  preference  being 
given,  cceteris  paribus,  to  the  son  of  a  freeman  of  G.,  such  scholar  having  been  taught 
and  fitted  for  the  university  at  the  said  school,  and  tried  and  examined  in  Greek  and 
Latin  and  approved  by  certain  examiners,  whose  examination  and  approbation  ahoald 
be  delivered  to  the  trustees,  who  should  thereupon  proceed  to  elect  a  scholar  qualified 
as  aforesaid.    On  a  vacancy  there  were  two  candidates,  A.,  the  son  of  a  freeman,  and 
D.,  the  son  of  a  non-freeman.    The  examiners  reported  to  the  trustees  that  D.  wasfur 
superior  in  every  respect,  but  that  they  believed  that  A.,  if  admitted  to  the  univer- 
sity, would  be  able  in  due  time  to  pass  the  required  examinations.    The  trustees 
elected  A.  to  the  scholarship. 
On  a  petition  by  D.  praying  that  the  examination  might  be  set  aside: — 
Held,  that  the  scheme  did  not  provide  for  a  test,  but  a  competitive  examination; 
that  the  trustees  should,  under  the  circumstances,  have  followed  the  recommendatioa 
of  the  examiners;  that  the  election  must  be  set  aside,  and  D.  elected  to  the  vacant 
scholarship.    In  re  Nettle's  Charity,  M.  R.,  434. 

Collateral  Security. — See  Bankers'  Lien. 

Colourable  Imitation. 

The  plaintiff,  the  publisher  of  a  work  which  he  claimed  to  have  originated,  called 
"  The  Biiihday  Scripture  Text  Book,"  consisting  of  a  printed  dairy  interleaved,  with  a 
blank  space  opposite  each  day  with  a  text  of  Scripture  appended,  and  which  was  de- 
signed as  a  record  of  the  birthdays  of  friends: — 

Held,  entitled  to  an  injunction  to  restrain  the  defendants  from  pubHshing  and  sell- 
ing a  work  subsequent  to  the  plaintiff's,  called  "The  Children's  Birthday  Text  Book/* 
on  the  ground  that  it  was  an  infringement  of  the  plaintiff's  copyright  in  the  title  of 
his  work,  as  well  as  a  colourable  imitation  of  the  same.      Mack  v.  Fetter,  M.  R.,  431. 

Common. 

If  evidence  be  given,  after  long  enjoyment  of  property  to  the  ezduaion  of  others 
of  such  a  character  as  to  establish  that  it  was  dealt  with  as  of  right  as  a  distiiiei  aftd 
separate  property,  in  a  manner  referable  to  a  possible  legal  origin,  it  is  presomed  that 
the  enjoyment  in  the  manner  long  used  was  in  pursuance  of  such  an  origin,  whidi| 
in  the  absence  of  ^  proof  that  it  was  modem,  is  deemed  to  have  taken  place  beyond 
legal  memory.    The  corporation  of  Colchester  claimed  and  had  from  time  immemo- 
rial exercised,  either  by  actual  ei^oyment  (by  the  free  burgessea)  or  by  reoeipi  of  rent 
or  acknowledgement,  an  exchmve  right  of  common  of  pasture  in  certain  lands  round 
the  walls  of  the  town  (including  a  fiirm  called  Drury  Farm),  and  containing  in  all 
about  1,023  acres  in  scattered  portions,  for  all  cattle,  sheep,  and  other  oonunonalilft 
animals  levant  and  conchant  within  the  borough,  from  I  jam  maw  to  OandlemaSy  laTeti 
to  any  part  of  the  land  sown  at  or  before  the  commencement  of  such  period  with  com 
or  other  grain,  and  in  that  case  only  after  such  crops  should  be  haryested  or  othenrln 
removed  in  a  due  oouoe  of  husbandry.    The  corporation  had  alao,  from  tinke  to 
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oommencing  in  the  reign  of  Heniy  VIII.^  exercised  the  right  of  releasing  for  vaJu- 
able  consideration, — Bometimes  a  groes  dam,  and  sometimes  a  qait-rent, — their  rights 
of  common  over  certain  of  the  iands  subject  thereto,  still  continuing  to  exercise  them 
over  the  rest,  as  before,  without  any  resistance  thereto  on  the  ground  that  the  release 
of  part  of  the  laud  extinguished  Uie  whole  right  of  common.  In  some  instances, 
also,  the  common  rights  of  the  corporation  had  been  conveyed  to  strangers,  who  had 
exercised  such  rights.  Down  to  1834,  the  right  of  common  over  about  83  L  acres  had 
been  so  sold  or  released.  The  plaintiff  was  leasee  of  Drury  Farm  under  one  Steele, 
who  became  possessed  of  the  property  in  1838.  In  the  previous  title  deeds,  which 
went  back  to  1583,  there  was  no  mention  of  the  right  of  common;  and  the  convey- 
ance of  1838  was  made  ''subject  to  any  rights  or  privileges  which  the  corporation, 
or  anv  person  claiming  under  them,  might  possess  over  the  same."  The  defendant, 
(who  was  a  free  burgess  of  Colchester),  claiming  the  right  of  common  over  110  acres, 
part  of  Drury  Farm,  under  a  conveyance  of  January  10, 1870,  from  a  grantee  of  the 
corporation,  turned  his  cattle  upon  the  plaintiff's  land.  Upon  a  case  stated  for  the 
opinion  of  the  Court,  with  power  to  the  Court  to  draw  inferences  of  fact: — 

Held,  that  the  proved  exercise  of  the  right  was  reconcilable  with,  and  only  to  be 
legally  accounted  for  by,  the  assumption  that  the  right  of  common  was  originally 
granted  to  the  corporation  in  groea  out  of  the  land  and  each  atom  thereof,  with 
power  to  grant  or  release  any  part,  as  in  the  case  of  a  several  pasture;  and,  conse-* 
quently,  that  the  right  of  common  was  not  defeated  by  the  grant  or  release  of  part, — 
upon  the  principle  that  ''antiquity  of  time  justifies  all  titles,  and  supposes  the  best 
beginning  the  law  can  give  them.''  Levancy  and  couchancy  is  a  mere  measure  of  the 
number  of  cattle  or  other  animals  that  may  be  put  upon  the  common,  and  does  not 
necessarily  indicate  appurtenancy.    Johnson  v.  -Bomes,  C.  P.,  592. 

CoJfSTRUCTION  OF  GrAKT. — See  BEaEBVATKXK  OF  MlNE&AIiB. 

Contract,  Fau^u&e  to  Perform. — See   Measure  of  Damages;  B^scisBioir  of 
Contract. 

CoxvERsiOH. — See  Excessive  Appouvtment. — 2. 

Copyright. 

1.  There  is  no  copyright  in  a  descriptive  advertisement,  illustrated  or  otherwise,  of 
articles  which  any  one  may  sell. 

^Vhere  an  upholsterer  who  had  published  an  illustrated  furnishing  guide  with  engra- 
vings of  the  articles  of  furniture  which  he  sold,  and  descriptive  remarks  thereon,  filed 
a  bill  to  restrain  the  defendant,  another  upholsterer,  from  publishing,  for  the  purpo- 
ses of  his  own  trade,  a  similar  work  in  which  many  of  the  said  engravings  and  por- 
tions of  the  letterpress  of  the  first  work  weie  alleged  to  be  copied: — 

Htldj  that  the  defendant  could  not  be  restrained  by  iiy  unction  from  so  copying  the 
plaintiff's  illustrations  or  such  part  of  his  work  as  was  not  original  but  merely  des- 
criptive of  his  stock,  or  of  common  articles  of  furniture;  but  that,  the  defendant's 
work  being  a  flagrant  imitation  of  the  plaintiff's  he  could  be  allowed  no  costs.  Cor^ 
hetl  V.  Woodward,  M.  R.,  407. 

2.  The  plaintiffs  are  the  proprietors  of  a  weekly  periodical  called  *' Punch"  Be- 
tween the  years  1849  and  1867  they  published  in  nine  several  numbers  nine  cartoons, 
with  descriptive  writing  underneath  them  with  reference  to  the  Emperor  Napoleon 
HI.  In  1871  the  defendant  published  a  work  called  "The  Man  of  his  Time,"  con- 
dieting,  first,  of  the  ''Story  of  the  Life  of  Napoleon  III.,  by  James  M.  Haswell;"  and, 
secondly,  of  ''The  same  Story  as  told  by  Popular  Caricaturists  of  the  last  Thirty 
Years."  Among  the  caricatures  in  part  2,  were  copies  in  a  reduced  form,  sometimia 
with  and  soznetlmeB  without  the  descriptive  writing,  of  the  nine  cartoons  above  men- 
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tioned.  No  oonaent  from  the  plaintiffi  to  this  reprodaction  had  been  obtained.  In 
an  action  by  them  for  infringement  of  their  copyright  in  the  Beversl  books  or  ^'sbeeti 
of  letter-press"  containing  the  cartoons: — 

Hdd^  that  a  sabeiantial  part  of  the  plaintifis*  books,  or  sheets  of  letter-pren  hid 
been  appropriated,  and  that  they  were  entitled  to  recover.    Bradbury  v.  HcUeHj  £x  1. 

CuOTOM  OP  Stock  Exchange. 

The  plaintiff,  through  his  stockbroker,  contracted  with  the  defendant,  a  jobber  on 
the  Stock  Exchange,  for  the  sale  of  fifty  shares  in  a  company.  On  the  same  day  the 
defendant  gave  in  to  the  plaintiff's  brokers  a  ticket  with  the  name  of  L.  as  the  in- 
tended purchaser,  which  had  been  passed  to  him  by  another  jobber.  A  transfer  to 
L.  was  accordingly  executed  by  the  plaintiff,  but  it  was  afterwards  disooTered  that  L 
was  an  infant,  and  the  transfer  was  never  registered.  In  a  suit  by  the  plaintiff 
against  the  defendant  for  an  indemnity  against  calls: — 

Held,  (reversing  the  decision  of  Bacon,  V.  G.,)  that  the  defendant,  not  having  given 
the  name  of  a  transferee  who  was  capable  of  accepting  the  transfer,  was  not  dis- 
charged Arom  liability,  although  the  ten  days  limited  by  the  rules  of  the  Stock  Ex- 
change for  objec:ing  to  a  proposed  transferee  had  expired  before  the  execution  of  the 
transfer. 

Maxtedy,  Paine  (1st  action)  (Law  Rep.  4  Ex.  81)  approved. 
•    Bennie  v.  Morris  (Law  Rep.  13  Eq.,  203)  overruled. 

Observations  on  the  judgment  of  Blackburn,  J.,  in  Majcted  v.  Paine  (2d  action)  (Law 
Rep.,  6  Ex.,  132). 

In  sales  of  shares  on  the  Stock  Exchange  the  ultimate  contract  is  not  between  the 
vendor's  broker  and  the  purchaser's  broker,  but  between  the  vendor  and  the  purchaser 
named  on  the  ticket,  who  are  brought  together  by  means  of  the  jobber;  and,  therefore, 
until  a  person  is  named  who  is  capable  of  contracting,  and  who  has  given  authority 
for  the  use  of  his  name,  the  jobber  is  not  discharged  from  liability  to  the  vendor. 
Merry  v.  NickaUs,  L.  JJ.,  733. 
Damages.— See  Measure  op  Damages. 

DETiEGATED  POWEB.— See  EXCESSTVE  APPOINTMENT — 1. 

Devastavit. — See  Executor. 

Debt. — See  Legacy  Charged  as  a  Debt. 

Equitable  Assignment. 

B.  consigned  to  the  defendants  by  the  ship  Aeaeia  a  cargo  which  had  been  par- 
chased  at  the  joint  risk  of  himself  and  the  defendants,  and  advised  them  of  the  par* 
ticulars  of  bills  which  he  had  drawn  against  the  cargo  payable  to  his  own  order. 
The  defendants  replied,  promising  to  protect  the  bills.  B.  indorsed  to  the  plaintiflb 
three  of  these  bills,  which  ran,  "Pay  to  the  order  of  myself  the  sum  of  X  —  sterl- 
ing, which  place  to  account  cargo  per  A."  B.  having  stopped  payment,  the  defend- 
ants refused  to  accept  the  bills;  but  after  selling  the  cargo,  offered  to  pay  to  the  phuo- 
tiffs  the  surplus  of  the  proceeds,  after  satisfying  a  balance  due  to  them  from  B.  on  the 
general  account  between  them.  The  plaintifis  refused  to  accept  this,  and  filed  thm 
bill,  claiming  a  lien  for  the  full  amount  of  the  three  bills: — 

Held,  (aflQrming  the  decision  of  the  Master  of  the  Rolls,)  that  the  plaintiff  had  no 
lien  on  the  proceeds  of  the  cai^go. 

Frith  V.  Forbes  (4  D.  F.  &  J.  409)  discussed.     Bobeydi  Cb.'a  Perseverance  Irm  Worb 
V.  OUier,  L.  JJ.,  695. 
Equitable  Set-off. 

To  a  declaration  for  money  lent  and  paid  and  commission  the  defendant  pleaded 
for  a  defense  on  equitable  grounds,  that  it  was  agreed  between  the  plaintifi  oA 
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hinuelf,  on  the  following  terms,  vU.,  that  he  ahonfd  coiwigo  certain  rice  to  the  plain- 
aSf'  firm  at  Buenos  Kyrra  and  Monto  Video,  for  sale  by  the  plaintiSB  for  hini  upon 
(nniDiL'»iDn  ;  tbal  tlie  plaintiffa  sliauld  make  certain  advances  agaiast  the  rice  and 
)aj  the  expenseii  of  the  consignment,  and  that  the  plainti^  should  sell  the  rice,  and 
■atisfj  out  of  the  proceeds  the  wid  advances,  expenses  and  commission,  and  pay  to 
defendant  the  balance  remaining  out  of  such  proceeds.  The  plea  further  xl&ted  that 
the  rice  was  duly  consigned  to  the  plaintiBa  under  the  agreement;  that  the  claims  in 
the  declaration  were  the  advances,  expense's  ^nd  commission  contemplated  by  the 
•greement;  and  that  the  plaintifTii  were  guilty  of  such  negligence  and  improper  con- 
duct in  the  care  of  the  rice  and  the  management  of  Ihesaleof  it,  that  it  fetched  much 
IcM  than  it  ought  to  have  done,  and  insufficient  to  satisfy  the  advances,  expenses  and 
commiMiDti,  whereas  it  would,  but  for  their  n^ligence  and  misconduct,  have  realized 
sufficient,  and  much  more  than  sufficient,  to  liave  fully  paid  and  satisfied  the  same, 
ud  the  di^ciency  arising  upon  the  sale,  which  was  the  claim  for  which  the  action 
■M  brought,  had  therefore  entirely  arisen  from  the  plainti^'  negligence,  default,  and 
mieconduct. 

HM,  a  bad  plea.    Bttl  v.  mi.—C.  P^  10. 
Estate  Tah- — See  Lggacy  Chaiioed  as  a  Debt, 
EmiTB  Foil  LiPB.— See  Excebivb  Appoistmbnt,  2. 

lAKCE.    Atplicatiok  fob  Shares. 


ferencewithan  ancient  right  has  been  submitted 
srcise  its  jurisdiction,  hut  will  leave  the  Plain- 

iTeraed.     Oatutl  v.  ^nn^,  L.  C,  8. 


ointed  hj  will  a  life  interest  (o  H.,  aa  object  of 
.  power  to  appoint  a  life  interest  to  a  stranger  to 
linted  the  propertj  to  the  children  of  M.,  who 

void,  but  that  the  subsequent  appointment  was 

r. 

I  power  of  appointment  over  pereonalty  in  fiivor 
)m  there  weTetbree«urviTorB,appointed  part  of 
ts  H.  (one  of  the  sons)  should  by  deed,  eiecultd 
his  life,  and  after  his  death  with  the  consent  of 
ill  appoint;  and  in  default  of  such  appointment 
inkruptcy  oi  assignment;  and  after  H.'s  death, 
[listrators;  bat  if  each  interest  should  have  de- 
ave  afiected  the  property  if  the  wme  had  been 
itil  such  determination  only : 
'as  valid  onlj  to  the  extent  of  pvin^;  to  H.  au 
assignment;  and  that,  as  (o  all  the  reu,  it  was 

tr  of  appcdntment  over  real  eetate  aomngst  the 
of  appcnntment,  the  eetttte  wag  to  be  held,  sub- 
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ject  to  the  parent's  life  InterestR,  in  tmst  for  all  the  unappointed  children,  the  sbtni 
to  vest  at  twenty-one  or  marriage.  The  seitlement  contained  a  power  of  sale  tnd  ex- 
change, but  no  trust  for  sale. 

A  son  attained  twenty-one  and  died  intestate.  Afterwards  the  husband  and  wife 
appointed  two-fourths  of  the  real  estate,  and  declared  that  the  shares  of  the  penosg 
beneficially  interested  in  the  capital  arising  from  any  sale  of  the  premises  shoald  be 
of  the  quality  of  personal  estate.  A  sale  having  taken  place  under  the  power  in  the 
settlement. 

Hddj  that  the  interest  of  the  heir  of  the  deceased  son  was  defeated  by  the  cooTe^ 

sion.     Webb  r.  Sadler,  V.-C.  B^  633. 

EXECUTOB. 

In  an  action  against  an  executor,  a  plea  of  pUne  adminutravU  was  pleaded,  and  tii« 
action  having  been  referred,  the  arbitrator  found  against  the  defendant  upon  the  plea 
and  the  plaintiff  accordingly  signed  judgment.  The  plaintiff  afterwards  brooght 
his  action  upon  the  judgment  against  the  defendant,  suggesting  a  deyastavit.  The 
defendant  sought  to  set  up,  by  way  of  defense,  facts  which  tended  to  shew  tbai, 
though  assets  had  come  to  his  hands  before  the  judgment,  and  had  been  illegally 
appropriated,  such  misappropriation  had  taken  place  with  the  consent  and  concur- 
rence of  the  plaintiff,  and  that  he  was  therefore  estopped  from  complaining  of  it  r— 
Hdd  (affirming  the  decision  of  the  Court  below,)  that  if  the  fiicts  which  the  defen- 
dant sought  to  set  up  amounted  to  a  defense,  they  might  have  been  rendered  atail- 
able  under  the  plea  of  plene  administravit;  and  the  defendant  oould  not,  therefore, 
set  them  up  as  negativing  the  devastavit.  Jewthwry  v.  Mummery,  C  P.  Ex^ 
ch.,  166. 
Failure  op  Tbubt  Purposb  .—See  Gift 

(General  Balance  Aocoukt. — See  Bankers*  Account. 

False  Imprisonment. — See  Master  and  Servant. 

OlFT. 

By  a  separation  deed  a  sum  of  money  was  directed  to  be  held  by  trustees  apoQ 

trust  for  the  wife  for  life,  and  after  her  death,  as  to  four-sixths  parts  thereof  for  F. 

W.,  one  of  the  children  of  the  marriage,  who  was  then  an  officer  in  the  army,  daring 

-  his  life,  and  after  his  death  for  his  children.    And  it  was  declared  that  it  should  be 

Jawful  for  the  trustees,  if  in  their  discretion,  they  should  think  fit,  to  apply  an/ 

portion  of  the  fund,  not  exceeding  £2,000,  in  or   towards  effecting  the  promotion  of 

F.  W.  in  the  army.    The  trustees  applied  £850  in  the  way  pointed  out  by  the  deed, 

but  in  consequence  of  the  abolition  of  purohase  of  commissions  in  the  army,  under 

the  Boyal  Warrant  of  the  20th  of  July,  1871,  no  further  sum  could  be  applied  isx 

the  same  purpose. 

Hdd,  that  the  purpose  for  which  the  power  was  given  to  the  trustees  having  fukd, 

the  residue  of  the  sum  of  £2,000  could  not  be  raised  and  applied  in  any  manner  for 

the  benefit  of  F.  W.    Palmer  v.  Flower,  (1,)  distinguished.    In  rt  Wwrdf  Trut/U,    L 

J  J.,  727. 

Immemorial  Exercise  of  Right.— See  Common,  727. 

Infringement  of  Copyright.— See  Colourable  Ibcitation. 
Injunction.— See  Colourable  Imitation;  Reservation  of  Mineralb,  Trams 

Mark. 
Insurable  Interest.— See   Ship  or  Ship's  Policy. 
Inspection  of  Documents. 

Communications  between  a  person  and  his  solicitor  or  counsel,  or  any  perM>n  acting 
.as  their  deputy,  with  a  view  to  obtain  legal  assistance  and  advice,  are  privilegid, 
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and  Uie  Court  cannot  compel  them  ^  be  diBcloaed.  Communications  with  any  other 
pereon,  although  taking  place  after  litigation  is  contemplated,  are  not  necessarily 
privileged ;  but  it  is  in  the  discretion  of  the  Court,  to  compel  or  abstain  from  com- 
pelling their  production.  If  such  communications  are  substantially  rough  notes  for 
the  case  to  be  laid  liefore  the  legal  adviser,  or  to  supply  the  proof  to  be  inserted  in 
the  brief^  the  discretion  of  the  Court  ought,  as  a  general  rule,  to  be  to  refuse  inspec- 
tion. Where  they  fail  short  of  this,  it  should,  as  a  general  rule,  be  granted.  Fenner 
T.  Lcmdon  and  SoiUh  Eastern  BaUway  Cb.,  Q.  B.,  767. 

linrEstxENT  BY  Tbustees. 

TnuteoB  were  charged  with  the  loss  occasioned  by  tin  investment  of  the  trust 
foods  on  insufficient  security.  The  property  was  a  hotel  in  the  country,  and  the 
tnistees  had  sent  down  a  London  surveyor  who  valued  the  hotel,  including  therein 
the  license,  at  nearly  double  the  sum  to  be  advanced.  The  hotel  turned  out  to  be 
worth  much  leas  than  the  sum  advanced.  The  trustees  gave  no  further  account  of 
the  circumstances  under  which  the  advance  was  made 

Hdd  (reversing  the  decision  of  Bacon^  V.  C),  that  the  trustees  were  chargeable  with 
thesom  so  advanced.    Budge  v.  GummoWy  L.  J  J.,  719. 

Jobber,  Liability  op  to  VEsnwa,— See  Custom  of  Stock  Exchange. 

LiCHES. — See  Surety. 

LtvAVCY  AND  CoucHANCY. — See  Common. 

Lease.— See  Reservation  of  Minerals. 

Lbqacy  Chaboed  as  a  Debt. 

* 

A  testator,  by  will  dated  in  1857,  bequeathed  to  his  wife  all  sums  of  money  that 
had  come  to  his  hands  as  part  of  her  patrimony  for  her  sole  use  and  benefit,  with  the 
option  of  leaving  it  invested  at  5  per  cent,  to  be  paid  her  quarterly,  or  if  she  wished 
to  draw  it  out,  then  the  property  most  suitable  for  sale  to  be  disposed  of  to  raise  the 
amount  due  to  her,  being  in  fact  a  charge  upon  the  property;  and  if  she  so  desired, 
this,  as  well  as  all  just  debts  and  obligations  due  from  him,  to  be  discharged  as  the 
first  act  of  his  executors. 

^df  that  the  wife's  patrimony  was  to  be  treated  as  a  debt,  and  a  charge  on  the 
apedfically  devised  property  as  well  as  the  rest  of  the  property. 

Bequest  to  wife  of  furniture  and  effects,  and  the  free  occupancy  of  a  house  for 
life^  after  which  the  effects  to  revert  back  to  the  estate. 

Mdd,  that  the  free  occupancy  of  the  house  entitled  the  wife  either  to  reside  in  it 
or  to  kl  it  during  her  life. 

Devise  to  sons  and  daughters  of  an  equal  share  in  all  the  income  of  real  property. 

Piid^  that  the  devise  of  the  income  of  the  estate  passed  the  fee. 

Direction  that  any  property  might  be  sold  except  QUncoe,  which  was  to  remain  in 
ft»  (kmily  as  long  as  there  was  a  lineal  son  descendant  of  before  named  sons,  and  if 
Mjineal  male  descendant  from  the  eldest,  the  next  to  be  entitled,  and  so  on. 

Bdd^  that  this  clause  created  an  estate  tail  in  possession  in  the  eldest  named  son. 
▼.  Qttener,  V.-C.  M.,  456. 

OF  Directors. 

Ihne  directon  of  a  railway  company  opened,  on  behalf  of  the  company,  an   ac- 

vidi  a  bank,  and  sent  a  letter  signed  by  the  three  as  directors  requesting  the 

in  honor  dieques   signed  by  two  of  the  directors  and  countersigned  by  the 

igf*  Xboiunonnt  having  been  largely  overdrawn  by  means  of  such  cheques,  the 

'  "^  te  4on|iany  at  law,  recovered  judgment  in  1865,  and  issued  an.elegit.  The 
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proceeds  being  Insufficient  to  satisfy  the  debt,  the  hank  filed  a  bill  to  make  tbe  difOT' 
ton  personally  liable. 

Heldj  (reversing  the  decision  of  Bacon,  V.  C,),  that  the  letter  did  not  nsAjt  (be 
directors  personallj  responsible  for  the  debt,  for  that,  assoming  the  letter  to  contaio 
a  representation  that  the  directors  had  power  to  overdraw  the  account,  and  such  rep- 
resentation to  be  erroneous,  this  was  not  a  misrepresentation  of  fact  which  the  per* 
sons  making  it  were  bound  to  make  good,  but  only  a  mistaken  representation  of  law; 
and,  moreover,  that  even  if  it  had  been  such  a  false  representation  as  the  directois 
were  bound  to  make  good,  the  bank  would  have  had  no  claim  against  them,  shioe  it 
had  been  able  to  enforce  the  same  remedies  against  the  company  as  if  the  representt' 
tion  had  been  true. 

SemblCf  that  the  letter  did  not  involve  any  representation  that  the  direcUm  had 
any  other  power  than  the  ordinary  powers  of  directors. 

In  1864,  a  negv)tiation  took  place  between  the  company  and  the  bank  ss  to  the  oom- 
pany  giving  security  for  the  overdrawn  account,  and,  In  December,  1864,  the  bank 
manager  wrote  to  the  Secretary  of  the  company,  **I  am  directed  to  apjriy  to  yoa  for  s 
transfer  of  at  least  £20,000  of  the  unissued  preference  shares  into  the  joint  nsioet  of 
myself  and  J.  A.  R,  to  be  hdd  for  the  bank  as  collateral  security,  and  I  am  tore* 
queift  that  your  unissued  debentures  are  to  be  transferred  into  the  same  names, yoo  un- 
dertaking to  do  this  when  you  are  in  a  position  to  Issue  them."  The  secretary  replied 
that  the  directors  assented,  and  had  directed  him  to  aRot  the  shares  to  the  bank  txan- 
ager  and  J.  A.iB.,  as  collateral  security.  In  the  ft>llowmg  month,  the  company  hiT' 
ing  sanctioned  the  issue  of  the  preference  shares,  the  Secretary  wrote,  "1  um 
now  prepared  to  {^ace  the  shares  and  debentures  named  in  your  letter  is  yoor 
possession  as  collateral  security  to  the  bank.  I  propose,  as  the  coarse  WQ- 
ally  adopted  in  sudi  cases,  to  register  the  shares  in  the  names  of  two  of  the  director 
of  the  company,  who  will  execute  a  transfer  of  theoi  to  yoo  and  J,  A.  B,  on  a  nu' 
tual  understanding  that  they  are  to  be  held  by  yoo  only  as  collateral  security,  for 
the  debt  due  to  the  bank.''  The  manager  replied,  **l  am  quite  prepared  to  accept  the 
shares  and  debentures  as  collateral  security  pending  your  dispoal  of  them.''  Pref* 
crence  shares  were  accordingly  issued  to  two  of  the  directors,  and  transferred  by  them 
to  the  bank  manager  and  J.  A.  B.,  and  debentures  given  to  the  aame  two  dnecton^ 
which  were  similarly  transferred.  Nothing  bad  been  paid  on  the  shares,  and  the 
company  were  not  yet  in  a  position  legally  to  Issue  the  debentures. 

Held  (reversing  the  decision  of  Bacon,  V.  C),  that  the  above  circumstanees  did  not 
make  the  directors  personally  liable,  and  chat,  on  tlte  construction  of  the  coriespoBd- 
ence,  the  directors  had  not  made  any  representation  that  the  shares  and  debentures 
were  valid  and  fully  paid-up  shares  and  debentures,  but  the  nature  of  the  agreement 
was  only  tlu&t  the  shares  and  debentures  should  be  phux^d  under  the  control  of  the 
bank,  so  that  when  they  were  taken  up  by  the  public  the  money  paid  for  them  must 
come  to  the  hands  of  the  bank. 

(Men  V.  Wright,  8  R  &  B.,  647;  Riehanhon  v.  Waiiamscn,  Law  Rep.,  6  Q.  B,  276. 
and  Cherry  v.  CoUmialBank  of  Australasia,  Law  Rep.,  3  P.  C,  24,  distinguished;  Raak- 
dail  V.  Ford,  Law  Rep.,  2  Eq.,  760,  approved;  BeaUie  v.  Lord  Ebury,  L.  JJ. 
LiABiuTY  OP  Makteb  FOR  AcTS  OF  SERVANT. — See  Mafter  anp  Skbvast. 
Liability  of  Trustees.— See  Investment  by  Truotees. 
Libel. 

The  fair  and  honest  discussion  of,  or  comments  upon,  a  matter  of  public  Interest^  is  in 

point  ot  law  privileged,  and  is  not  the  subject  of  an  action,  unless  the  plaintiff  can  e»- 

ablish  malice.    The  plaintiff,  a  naval  architect,  in  1867  submitted  to  the  Admiially 


Digest  of  English  Law  Reports.  365 

proposals  for  the  conTeraion  of  the  old  wooden  line-of-battle  ships  of  the  navj  into 
iron- clad  turret-ships.  His  proposals  were  considered  by  the  Admiralty  and  rejected. 
In  September,  1870,  the  iron-clad  turret-ship  Captain,  whilst  on  a  cruise,  capsized 
and  Buok,  with  all  hands.  This  disaster  caused  great  excitement  and  anxiety  in  the 
public  mind;  and,  with  a  view  to  explain  the  circumstances  under  which  the  Captain 
had  been  Fent  to  sea,  as  well  as  the  general  course  pursued  by  the  Board  with  refer- 
ence to  the  placing  the  navy  in  a  proper  condition  to  meet  the  exigencies  of  modern 
naval  warfare,  a  minute  was  prepared  by  the  first  Lord  of  tlie  Admiralty  for  pre- 
sentation to  Parliament  during  the  approaching  session.  This  minute  referred 
to  and  criticised  the  plans  of  conversion  proposed  by  the  plaintiff;  and  in  a  note  was 
inserted  a  letter  upon  the  subject  addressed  to  the  Board  in  September,  1867,  by  Sir 
Spencer  Robinson,  then  controller  of  the  navy,  which  letter  contained  this  passage: 
These  plans  would  have  no  weight  whatever  from  the  known  antecedents  of  their 
author,  but  they  derived  weight  from  the  approval  of  Mr.  Watts,  the  late  chief  con- 
structor of  the  navy,^  and  concluded  by  recommending  their  rejection.  The  minute 
was,  by  order  of  the  Lords  of  Admiralty,  printed  by  the  defendant,  the  Queen's  printer; 
and  copies  of  it  were  publicly  sold  by  him  h^ore  the  meeting  of  parliamerU.  At  the 
trial  of  an  action  for  this  alleged  libel,  the  judge, — assuming  the  letter  to  be  prima 
fwie  libellous,  and  it  being  conceded  that  the  publication  was  without  malice, — non- 
suited the  plaintiff,  on  the  ground  that  it  was  a  fair  critidsm  upon  a  matter  of  public 
and  national  importance,  and,  therefore,  privileged. 

HeUi,  by  Willes,  Byles,  and  Brett,  JJ.,  that  the  non-suit  was  right. 

Held,  by  Grove,  J.,  that  the  publication  was  not  privileged  as  being  of  public  and 
national  importance  or  interest,  within  the  limits  marked  by  previous  decisions;  and 
that  it  was  not  in  the  nature  of  a  fair  criticism  of  matter  before  the  public,  or,  at  all 
events,  that  it  was  not  so  clearly  within  the  limits  of  such  privilege  as  to  be  removed 
from  the  consideration  of  a  jury.    Hemwood  v.  Hairison,  C.  P.,  606. 

LiEX.-^See  Equitable  AssiaNMENT ;  Bankebs'  Lnsv ;  Bai^kebs'  Account. 

Mabixe  Insubance. — See  Ship  ob  Ship's  Policy. 

Maoteb  and  Sebvant. 

The  plaintiff  was  a  passenger  by  the  defendant's  railway,  with  a  return  ticket  from 
M.  to  N.  On  reaching  E.,  a  station  short  of  N.,  he  got  out,  but  was  informed  that  he 
miut  pay  an  additional  fare  of  2d.  This  he  refused  to  do.  He  was  thereupon  given 
into  custody  by  the  inspector  of  the  defendants'  station  upon  the  charge  of  refusing  (o 
give  up  bis  ticket,  or  pay  his  fate,  and  thereby  defrauding  the  defendants.  This 
cbai;ge  was  dismissed.  The  plaintiff  having  brought  an  action  of  trespass  and  false 
imprisonment — 

Heldf  that,  as  the  defendants  were  empowered  under  s.  104  of  the  above  Act,  to 
arrest  persons  committing  frauds  under  s.  103,  and  as  the  inspector  was  theirrepre- 
KDtative  at  E.,  it  must  be  presumed,  in  the  absence  of  evidence  to  the  contrary,  that 
the  inspector  had  authority  from  the  defendants  to  arrest  persons  supposed  to  be 
goilty  of  committing  offenses  against  that  section,  and  that  the  defendants  were  liable 
for  his  mistake.     Moore  v.  The  Metropolitan  Bailtcay  Company,  Q.  B.,  36, 

MeasUBEXENT  of  DlfiTTANCE. 

The  defendant  covenanted  with  the  plaintiff  not  to  carry  on  the  bumness  of  a  pub- 
lican within  half  a  mile  of  the  plaintiff's  premises.  He  afterwaids  carried  on  busi- 
neffi  within  half  a  mile  if  the  distance  were  measured  in  a  straight  line,  "as  the  crow 
flitt,"  but  not  within  half  a  mile  if  the  distance  were  measured  by  the  nearest  route 
of  practicable  aoceae: — 
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Heid,  (affirming  the  jadgment  of  the  Coort  below,)  that  there  had  been  a  breach  of 
the  covenant.    MoujUi  y.  Cole,  Ex.,  (Ex,  Ch.,)  32. 

Measure  op  Damages. 

The  plaintiflb,  who  were  under  contract  to  snpplj  a  quantity  of  military  shoes  to 
H.,  in  London,  (for  the  use  of  the  French  army,)  at  4<.  per  pair,  an  unnsuallj  Eigb 
price,  to  be  delivered  there  by  the  3d  of  Febraary,  1871,  sent  the  shoes  to  defendants' 
station  at  K.  in  time  to  be  delivered  in  the  usual  course  in  the  evening  of  that  day, 
when  they  would  have  been  accepted  and  paid  for  by  the  consignee;  and  the  station- 
master  had  notice  (which  for  the  purpose  of  the  case  was  assumed  to  be  notice  to  the 
company)  at  the  time  that  the  plaintiffs  were  under  a  contract  to  deliver  the  shoes  by 
the  3d,  and  that  unless  they  were  so  delivered  they  would  be  thrown  on  their  handa, 
but  no  notice  was  given  to  the  defendants  that  the  contract  with  H.  was,  owing  to  veit 
exceptional  circumstances,  not  an  ordinary  contract. 

The  shoes  not  arriving  in  London  until  the  4th,  H.  rejected  them,  and  the  plaintifii 
were  ultimately  obliged  to  sell  them  at  a  loss  of  Is  Sd  per  pair, — 2».  9d,  per  pair  bdng 
the  ordinary  market  value. 

In  an  action  against  the  defendants  for  their  breach  of  contract,  they  paid  into 
Court  a  sum  sufficient  to  cover  any  ordinary  loss  occasioned  by  the  delayed  delivery; 
but  the  plain tiffis  further  claimed  267/.  8«.  9d.,  the  difierence  between  the  price  at  which 
they  had  contracted  to  sell  the  shoes  to  H.  and  the  price  which  they  ultimately 
fetched: — 

Heldf  that  they  were  not  entitled  to  recover  the  latter  sum,  the  damage  not  being 
the  natural  consequence  of  the  defendants'  failure  to  perform  their  contract,  and  the 
defendants  not  having  had  notice  that  the  sale  to  H.  was  at  an  exceptional  price' 

Home  V.  Midland  BaUway  Co.,  C.  P.,  583. 

Misconduct  of  Director. 

A  director  of  a  company  induced  three  of  his  children,  who  were  minon,  to  apply 
for  shares.  Shares  were  allotted  to  each,  and  he  gave  them  money  to  pay  the  sudm 
payable  on  allotment.  All  the  shares  in  the  company  were  allotted.  The  company 
never  paid  any  dividend,  and  an  order  for  winding  it  up  was  made  before  any  of  the 
children  had  attained  twenty-one.  The  infants  were  placed  on  the  list  of  oontribn- 
tories,  and  an  order  was  made  against  each  for  payment  of  an  arrear  of  calls,  but 
their  infancy  having  been  discovered,  no  attempt  was  made  to  enforce  it: — 

Heldf  (affirming  the  order  of  the  Vice- Warden  of  the  Stannaries,)  that  the  fcther 
was  liable  to  pay  the  amount  of  these  calls,  as  a  loss  occasioned  to  the  company  by 
his  breach  of  duty  as  director  in  having  shares  allotted  to  infants.  In  re  Oremer  end 
Wheal  Abraham  United  Mining  Company^    Ex  parte  WHaonf  L.  JJ.,  45. 

Misrepresentation. — See  Liability  of  DiREcroRS. 

MoRTOAOE. — See  Bankers'  lien,  Policy  of  Assurance. 

Notice. — See  Measure  of  Damages. 

Nuisance. — See  Evidence  of  Nuisance. 

* 

Order  and  Disposition. 

On  the  2.3d  of  September  H.  discounted  for  P.  two  bills  of  exchange  payable  on 
the  12th  of  October,  and  P.  gave  H.  a  bill  of  sale  as  secnrity,  requesting  him  to  not 
register  it  unless  the  bills  were  dishonoured  at  maturity.  H.  accordingly  did  not  Mf- 
ister  it.  On  the  12th  of  October  the  bills  were  dishonoured,  on  which  H.  tock  tboa 
up,  and  P.  gave  him  two  fresh  bilb  for  the  same  amount,  and  a  new  bill  of  sale  of 
the  same  chattels.  On  the  30th  of  October  the  new  bills  were  dishonoured,  and  H. 
gave  directions  to  take  possession  of  the  chattels.    Early  on  the  Slst  a  broker  woU  to 
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take  poflsesBion,  but  could  not  on  that  day  get  into  the  house  where  they  were.  On 
the  same  day  the  bill  of  sale  was  registered,  and  P.  committed  an  act  of  bankruptcy 
by  filing  a  petition  for  liquidation,  on  which  he  was  subeequently  a(]yudged  bankrupt. 
On  the  Ist  of  November  H.  obtained  possession  of  the  goods: — 

Edd^  (reversing  the  decision  of  the  Registrar,)  that  the  goods  belonged  to  H.  and 
not  to  the  trustee  in  bankruptcy,  for  that  they  were  not  in  the  order  and  disposition 
of  the  bankrupt  with  the  consent  of  the  true  owner  at  the  time  of  the  act  of  bank- 
niptcy;  that  the  Bills  of  Sale  Act  did  not  apply;  and  that  the  transaction  was  not  in- 
Talid  as  being  a  scheme  to  evade  the  provisions  of  that  Act.  Ex  parte  Harris,  In  re 
hJUng,  L.  JJ.,  48. 

Payment. — See  Assiokment  of  Debtor's  Whole  Property. 

Plexe  Adminiotravit. — See  Executor. 

Policy  op  Assurance. 

A  policy  effected  by  A.  on  his  life  was  mortgaged  in  1868  without  notice  to  the 
office.  A.  became  bankrupt  in  1862,  and  in  1868  joined  in  a  transfer  of  the  mortgage 
to  B.,  who  had  no  notice  of  the  bankruptcy.  After  the  death  of  A.,  B.'s  solicitor 
giTe  notice  to  the  office  that  this  and  other  policies  were  mortgaged,  and  that  he  acted 
for  the  mortgagees,  not  naming  them.  Subeequently  notice  of  bankruptcy  was  given 
to  the  office. 

Hddf  that  this  was  sufficient  to  give  priority  to  B.  over  the  creditors  in  the  bank- 
ruptcy of  the  assured.  Stuart  v.  Cockerell  (Law  Rep.,  8  Eq.,  607,)  followed.  In  re 
Wtbb's  Poiwjf  (15  W.  R.,  529,)  not  followed.  In  re  RusgdFs  Policy  Tnuts,  V.-C.  M.,  26. 

Power  op  Appolntbient.— See  Appointment  by  Will. 

Power  op  Sale.— See  Excessive  Appointment,  2 ;  Administrator  Durante 
Minors  JEtate, 

Pwvilbqed  Communications. — See  Inspection  op  Documents;  Production  op 
DociTMENTs;  Libel. 

PBODucnoN  op  Documents. 

1.  In  a  suit  against  a  company  for  specific  performance  of  a  contract  dated  in  1863, 
production  was  required  from  the  company  of  correnpondenoe  passing,  befcre  the  in- 
•titniion  of  the  suit,  between  the  former  engineer  and  solicitors  of  the  company,  and 
between  the  present  solicitors  and  the  secretary  and  the  agents,  sub-agents,  engineers, 
•Qrreyont,  and  directors  of  the  company,  and  cases  and  opinions  of  oounsel  advising 
00  behalf  of  the  company  in  respect  of  the  subject-matter  of  the  suit: — 

Bddj  that  the  whole  of  this  correspondence  relating  to  the  subject-matter  of  the 
ooDtract,  which  might  lead  to  litigation,  whether  it  had  done  so  or  might  do  so,  or 
whether  it  was  probable  or  improbable  that  it  would  do  so,  was  privileged,  and  pro- 
dndioo  was  refused.  Lord  Waltingham  v.  Qoodrickey  3  Hare,  122,  and  Hawkins  v.  Qa- 
^trtak,  1  Sim.  (N.  S.,)  150,  not  followed^  Wilson  v.  Northampton  and  Banbury  June- 
Urn  BaiUfay  Qm^pany,  V.-C.  M.,  477. 

%  Documents  passing  between  the  defendants  or  their  agents  and  their  solicitor  ante 
Ifaa  Motom,  and  stated  in  the  affidavit  as  to  documents  to  be  "confidential  oommunica- 
tioM  between  solicitor  and  client  with  reference  to  matters  which  are  now  in  question 
knit  eraw,"  mre  described  sufficiently  to  protect  them  from  production.  Manser  v. 
Hi  1 K.  A  J.,  451-460,  followed.  Ma^km  v.  BoU,  V.-p.  W.,  580. 
Policy  op  Assurance. 
BocuHEHTs  and  COMMUNICATIONS. — See  Produchon  op  Documents. 

of  a  company,  by  way  of  security  for  any  balance  which  might  be 
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dae  from  the  companj  to  a  bank,  gave  the  manager  of  a  branch  of  the  bank  ihai 
promisBory  note  for  £2,000,  and  the  manager  indorBed  the  note  to  the  bank.  The 
company  was  wonnd  np.  The  bank  proved  in  the  winding  up  for  £3,659  ts  due  by 
the  company  to  the  bank,  and  was  declared  entitled  to  a  dividend  of  £1,051  on  that 
sum.  The  bank  afterwards  brought  an  action  against  one  of  the  makers  of  the  note^ 
who  paid  the  bank  £2,067  for  debt  and  interest  due  on  the  note: 

Held,  (affirming  the  decision  of  Bacon,  V.  C.,)  that  the  giving  the  note  was  in  por- 
suance  of  an  ordinary  contract  of  suretyship,  and  that  the  surety  who  had  paid  tlie 
£2,067  was  entitled  to  receive  from  the  bank  a  share  of  the  dividend,  bearing  the 
same  proportion  to  the  whole  dividend  as  the  sum  paid  by  him  bore  to  the  Mxm 
proved  for  by  the  bank. 

The  rule  established  by  ex  parte  Turner^  3  Ves.  243,  that  in  similar  cases  in  bank- 
ruptcy the  sum  paid  by  the  surety  is,  in  calculating  the  proportions  of  dividend,  to  be 
considered  as  expunged,  does  not  apply  to  cases  in  winding  up.  Grojf  v.  Seekkamy 
L.  J  J.,  680. 

Recalling  Application. — See  Application  for  Shabes. 

Rescission  of  Contract. 

The  defendants  agreed  to  supply  the  plaintiffs  with  from  6,000  to  8,000  tons  of  coal, 
to  be  delivered  into  the  plaintiffs'  wagons  at  the  defendants  collieries,  in  equal 
monthly  quantities  during  the  period  of  twelve  months,  at  58.  6d,  per  ton.  During 
the  first  month  the  plaintifis  sent  wagons  to  receive  only  158  tons.  Immediately  after 
the  first  month  had  expired,  the  defendants  informed  the  plaintiffs  that,  as  the  plain- 
tiffs had  taken  only  158  tons,  the  defendants  would  annul  the  contract.  Theplaintiffi 
refused  to  allow  the  contract  to  be  annulled,  but  the  defendants  declined  to  deliver 
any  more  coal:— 

Held^  that  the  breach  by  the  plaintifis  in  taking  lens  than  the  stipulated  quantity 
during  the  first  month  did  not  entitle  the  defendants  to  rescind  the  contract  Hoare 
V.  Eennie,  5  H.  &  N.,  19;  29  L.  J.,  (Ex.)  73,  discussed.  Simp$an  v.  Crippm,  Q.  R,  14. 
Reservation  of  Minerals. 

In  1799  the  Duke  of  Cornwall,  as  lord  of  a  manor,  granted  the  freehold  in  a  copy- 
hold tenement  to  the  copyholder,  reserving  "all  mines  and  minerals  within  and^und^ 
the  premises,  with  full  and  free  liberiy  of  ingress,  egress  and  regress,  to  dig  and 
search  for,  and  to  take,  use,  and  work  the  said  excepted  mines  and  mineraU,**  the 
deed  not  containing  any  provision  for  compensation.  Under  the  t^iement  was  a  bed 
of  china  clay,  the  existence  of  which  did  not  appear  to  have  been  contemplated  by 
either  party  at  the  time,  no  china  clay  haying  ever  been  gotten  out  of  the  lands  of 
the  duchy,  though  the  existence  of  tin  was  well  known.  It  was  admitted  in  the  caose 
tbat  china  clay  could  not  be  gotten  without  totally  destroying  the  surface,  and  the 
process  of  getting  tin  by  "streaming,*'  which  was  an  ancient,  and  at  the  time  of  the 
grant  the  most  usual  mode  of  getting  tin,  was  almost  equally  destructive.  A  bill  by 
the  owner  of  the  surface  to  restrain  the  owner  of  the  minerals  from  getting  china  day 
having  been  dismissed  by  Wickens,  V.  C,  on  the  ground  that  the  reservation  indoded 
china  clay  with  the  power  to  get  itj — 

Held,  on  appeal,  that  the  china  clay  was  included  in  the  reservations,  but  tbat  the 
surface-owner  was  entitled  to  an  ir\junction  to  restrain  the  owner  of  the  minerals  fron 
getting  it  in  such  a  way  as  to  destroy  or  seriously  injure  the  surface. 

When  a  land  owner  sells  the  surface,  reserving  to  himself  the  minerals,  with  power 
to  get  them,  he  must,  if  he  intends  to  have  power  to  get  them  in  a  way  which  will  de^ 
stroy  the  surface,  frame  the  reservation  in  such  a  way  as  to  shew  clearly  that  he 
intended  to  have  that  power. 
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The  deed  granted  the  property  by  the  deftcription  of  "All  that  copyhold  tenement 
called  Cheys,  consisting  of  a  hoase  with  divers  parcels  of  land  containing  103  acres 
(that  is  to  say") — then  followed  parcels,  conclnding  with  "a  parcel  of  land  running 
witli  6.  Moor,  containing  twenty-seven  acres,  which  said  tenement  called  Grey%  is 
now  held  for  the  life  of  G.  H.  by  copy  of  court  roll": — 

Held,  that  on  the  construction  of  this  grant,  a  piece  of  unincloeed  land,  containing 
twenty-seven  acres,  and  forming  part  of  the  waste  of  the  manor,  and  proved  never  to 
have  been  a  part  of  the  copyhold  tenement,  did  not  pass,  although  there  was  nothing 
eli»e  to  answer  the  twenty -seven  acres  mentioned  in  the  deed,  and  the  103  acres  could 
not  be  made  up  without  it. 

The  defendants,  G.  and  I.,  who  were  entitled  to  the  minerals  under  Grryu^  had 
granted  a  lease  to  their  co-defendants  of  the  china  clay  under  various  lands,  includ- 
ing great  part  of  Greyn,  The  lessees  had  entered  Greys  for  the  purpose  of  getting 
china  clay,  but  had  not  got  any,  and  long  before  the  bill  was  filed  had  ceased  to  oc- 
cupy any  part  of  that  estate,  and  were  getting  day  only  from  the  twenty-seven  acres 
of  which  the  plaintifis  claimed  to  be  owners,- but  to  which  they  were  decided  not  to  be 
entitled.  The  defendants  by  their  answers  stated  that  they  had  no  intention  of  getting 
clay  at  present  out  of  Qrey»,  but  they  insisted  that  they  were  entitled  to  do  so: — 

Held,  that  the  defendants  "threatened^*  to  get  the  clay  so  as  to  give  the  Court  juris- 
diction to  interfere  by  injmiction.    Jfearf  v.  Gitf,  L.  JJ.,  699. 

Rectradtt  op  Trade. 

A  covenant  by  a  clerk  and  traveler  with  a  firm  of  brewers  that  he  would  not,  dur- 
ing his  service  or  within  two  years  afterwards,  either  directly  or  indirectly,  sell,  pro- 
cure orders  for,  or  recommend,  or  be  in  anywise  concerned  or  engaged  in  the  sale  or 
recommendation,  either  on  his  own  account  or  for  any  other  person,  public  company 
or  corporation,  of  any  Burton  ale  or  porter  brewed  at  Burton,  or  offered  for  sale  aa 
puch,  other  than  the  ale,  beer,  or  porter  brewed  by  the  plain tifis: — 

Hdd^  void,  as  unnecessarily  extensive.    AlUopp  v.  Wheaicroft,  V.-C.  W.,  59. 

Set-off. — See  EQinrABLE  Set-off. 

Severance. — See  Common. 

Ship  or  Ships  Pomcy. 

C.  &  Co.,  ship  owners,  were  in  the  habit  of  receiving  shipments  of  cotton  to  be  car- 
ried on  deck,  sometimes  at  the  shipper's  request  and  at  his  risk,  in  which  case  the 
bill  of  lading  expressed  it  to  be  so  shipped,  and  sometimes  for  their  own  convenience, 
in  which  case  it  was  at  their  own  risk,  and  a  clean  bill  of  lading  was  given.  To  pro- 
tect themselves  against. probable  loss  by  jettison  in  the  case  of  cotton  shipped  as  last 
mentioned,  C.  &  Co.,  throngh  the  plaintiff,  their  insurance  broker,  had  effected  with 
the  defendants,  on  the  29th  of  March,  1864,  an  open  policy  to  a  certain  specified 
amount,  to  be  subsequently  declared  on.  A  parcel  of  cotton  consisting  of  102  bales 
was  shipped  on  the  20th  of  December,  1864,  at  Alexandria,  on  board  a  ship  belong- 
ing to  C.  &  Co.  This  cotton  was  intended  to  be  shipped  on  deck  at  shipper's  risk, 
but  by  mistake  C.  &  Co.'s  agent  gave  a  clean  biU  of  lading  in  respect  of  it.  Being 
Bnpposed  to  be  at  shipper's  risk,  it  was  not  declared  under  the  policy,  but  other  ship- 
ments of  cotton  on  various  vcKsels,  some  of  them  subsequent  in  date  to  the  shipment 
of  the  20th  of  December,  were  declared  to  the  full  amount  of  the  policy.  The  102 
bales  were  lost  by  jettison,  and  the  holders  of  the  bill  of  lading  claimed  payment  of 
the  value  of  the  cotton.  The  plaintiff  thereupon  altered  the  declarations  on  the 
policy  by  declaring  the  102  bales,  in  substitution  for  a  portion  of  the  cotton  subse- 
qoently  shipped.  According  to  the  u«ige  of  the  insurance  business,  as  found  in  a 
special  case  stated  between  the  plaintiff  and  defendants  in  an  action  to  recover  the 


370  Digest  of  English  Law  Reports. 

value  of  the  102  bales  on  the  policy  of  the  29th  of  March,  in  the  case  of  policies  on 
ships  to  be  declared  the  policy  attaches  to  the  goods  as  soon  as  and  in  the  order  in 
which  they  are  shipped,  in  which  order  the  assured  is  boond  to  declare  them.  Incaie 
of  mistake  as  to  the  order  of  shipment  he  is  bound  to  rectify  the  declarations,  which 
is  sometimes  done  even  after  loss: — 

Heldy  that  C.  &  Co.  had  an  insurable  interest  in  the  102  bales  of  cotton,  inasmuch 
as  by  the  terms  of  the  bill  of  lading,  signed  by  their  agent,  and  by  which  the?  were 
bound,  the  cotton  was  at  their  risk;  that  the  usa^^e,  as  stated  in  the  case,  was  binding, 
since  it  was  not  unreasonable,  and  by  virtue  of  it  the  declaration  on  the  policy  could 
be  rectified  even  after  the  loss  was  known;  that  even  apart  from  the  usage  as  stated, 
the  doctrine  to  be  deduced  from  the  authorities  is  that,  according  to  the  usage  of  mer- 
chants and  underwriters  recognized  by  the  Courts  without  parol  proof  in  each  case,  a 
declaration  may  be  altered  even  after  the  loss  is  known,  if  such  alteration  be  made 
without  fraud,  of  which  there  was  no  evidence  in  the  present  case;  and  that  the  plain- 
tiff was,  on  these  grounds,  entitled  to  recover  the  value  of  the  102  bales  on  the  policy 
of  the  29th  of  March.    Stephens  v.  The  Australasian  Inmranee  Company,  C.  P.,  18. 

Specific  Pebfobmance. — See  Production  op  Documkntb. 

Surety. 

The  plaintifl^  lent  to  B.  <Sk  P.,  who  were  traders,  300^.,  for  the  repayment  of  whidi 
the  defendant  became  surety.  At  the  time  of  the  loan  B.  &  P.  assigned  by  deed  dated 
the  25th  of  August,  1870,  to  the  plaintiffs,  as  security  for  the  debt,  the  lease  of  their 
business  premises  and  plant,  fixtures,  and  things  thereon.  The  deed  provided  for  the 
repayment  of  the  loan  upon  the  25th  of  August,  1871,  and  for  the  payment  of  inter- 
est on  the  25th  of  February,  1871,  and  stipulated,  that  until  de&ult  in  payment  of 
either  the  principal  or  interest,  B.  &  P.  should  continue  in  possession  of  the  property 
assigned  to  the  plaintifib;  and  that  upon  such  default  the  plaintifia  should  not  eeU 
without  giving  B.  &  P.  one  month's  notice  in  writing  This  deed  was  not  registered 
under  17  &  18  Vict.  c.  36.  B.  &  P.  failed  to  pay  interest  upon  the  25lh  of  Febmaiy, 
but  the  plaintiffs  did  not  enter  into  possession.  About  a  week  before  the  5th  of  Au- 
gust, the  plaintifia  received  notice  that  B.  &  P.  were  insolvent,  but  they  allowed  them 
to  continue  in  possession,  and  on  that  day  B.  &  P,  filed  a  petition  for  liquidation  onder 
the  Bankruptcy  Act,  1869,  and  were  at^udged  bankrupts.  The  trustee  under  the 
bankruptcy  seized  and  sold  the  goods  and  chattels  assigned  by  the  deed: — 

Held^  that  the  plaintiffs,  by  their  omission  both  to  raster  the  deed  and  to  seize  the 
property  assigned  to  them  on  default  of  payment  of  the  interest,  had  deprived  th^n* 
selves  of  the  power  to  assign  the  security  to  the  surety,  and  that  owing  to  their  laches 
he  was  discharged  to  the  amount  that  the  goods  were  worth.  Wtdff&  BiUmg  v.  Joy, 
Q.  B.,  756. 

See  Proof  by  Surety. 

Trade  Nabce. 

A  manufacturer  who  has  produced  an  article  of  merchandise  [e.  g.  a  new  pattern  of 
cloth]  and  applied  to  it  a  particular  fancy  name,  and  sold  it  with  a  particular  markt 
under  which  name  and  mark  it  has  obtained  currency  in  the  market,  acquires  an  ex- 
clusive right  to  the  use  of  such  name  and  mark,  and  is  entitled  to  restrain  all  other 
persons  from  using  such  name  and  mark  to  denote  articles  similar  in  kind  and  ap- 
pearance, although  he  may  have  no  exclusive  right  of  manufacturing  the  article.  If 
the  use  of  such  name  and  nuirk,  by  any  other  person  than  the  first  inventor,  has  been 
adopted  for  the  purpose  of  selling  goods  of  an  inferior  quality,  though  of  similar  ex- 
ternal appearance,  so  that  the  purchasers  may  be  misled  into  the  belief  that  they  are 
buying  the  goods  of  the  first  inventor,  the  injury  to  the  first  inventor  is  one  for  which 
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he  IS  entitled  to  compensadon  in  damages,  and  relief  hy  iiijunction.    Bird  v.  Den* 
ham,  V.-C.  B.,  542. 

Transfer.— See  CusrroM  op  Stock  Exchange. 

Transfer  op  Bilub  op  Lading. 

Corn  znerchantB  in  California  agreed  to  send  cargoes  of  wheat  to  a  miller  in  En- 
land,  the  reimbursement  to  be  by  his  acceptance  against  bill  of  lading.  The  corn 
merchants  shipped  a  cafgo,  and  made  out  the  bill  of  lading  in  six  parts.  Three  parts 
with  corresponding  bills  of  exchange  drawn  on  the  miller  for  the  price  of  the  cargo, 
were  indorsed  hy  the  corn  merchants,  and  transferred  to  a  Califomian  bank  for  valu- 
able consideration.  These  bills  of  exchange  were,  with  the  bills  of  lading  annexed, 
accepted  by  the  miller.  One  indorsed  part  of  the  bill  of  ladinic  was  inadvertently 
sent  bj  the  com  dealers  to  the  miller,  and  by  him  transferred  to  an  English  bank  for 
Taloable  consideration.    The  bills  of  exchange  were  not  met  by  the  millen — 

Mdd^  that  the  com  merchants  were  entitled  to  deal  as  they  did  with  the  t'argo  by 
transferring  the  bills  of  lading;  that  the  English  bank  could  not,  under  the  circum- 
stances, claim  as  holders  of  the  bill  of  lading  without  notice,  and  that  the  English 
bank  had  no  priority. 

QwErty  whether  the  miller  might  not  have  refused  to  accept  the  bills  of  exchange 
QnlesB  the  bills  of  lading  were  delivered  to  him. 

Decree  of  the  Master  of  tlie  Bolls  affirmed.     QUberi  v.  Qm^non^  L.  C,  16. 

Trespasser. — See  Adjoining  Coal  Mines. 

TRuaTEBs, — See  Invb8Tment  by  Trustees. 

Usage  of  Trade. — See  Ship  or  Ship's  Policy. 

Will. — See  Appointment  by  Will;  Legacy  Charged  as  a  Debt, 
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SELECTED  DIGEST  OF  STATE  REPORTS. 


[For  this  nnmber  of  the  Review  selections  have  been  made  from  the  fcdlowing  State  Reports :  8 
Bosh,  (Kentucky;)  21  Orattan,  (Virginia;)  35  Indiana;  106  Massachusetts;  16  Minnesota;  49  Miasoon; 
66  North  Carolina;  and  68  Pennsylvania.] 

Accord  and  Satisfaction. 

The  principle  is  too  well  establiBhed  and  too  long  acquiesced  in  to  be  distorbed, 
that  an  agreement  by  a  creditor  to  receive  a  part  in  discharge  of  the  whole  of  a  debt 
due  to  him  by  a  single  bill,  is  without  consideration,  and  therefore  void.  To  this 
rule,  there  are  exceptions,  as  if :  1.  A  less  sum  is  agreed  upon  and  received  before 
the  day  of  payment.  2.  Or  at  a  different  place.  3.  Or  money's  worth.  4.  Or 
where  a  general  corapoaition  is  agreed  Upon.      McKerme  v.  Culbrelh,  66  N.  C,  531 

Account  Stated. 

Upon  a  complaint  on  an  account  stated  by  defendants  as  partners,  for  services  pe^ 
formed  by  plaintiff,  it  is  sufficient  to  show  the  partnership  of  defendants,  that  plain- 
tiff performed  services  for  them  as  partners,  and  that  an  account  therefor  wis  stated 
as  alleged  in  the  complaint.  Under  a  general  denial  of  such  complaint,  the  de* 
fendants  cannot  be  permitted  to  attack  the  correctness  of  the  items  of  which  the  ac- 
count stated  is  composed.     Warner  v.  Mi/riek,  16  Minn.,  91. 

Action. 

1.  The  Minnesota  Central  University,  a  corporation,  was  indebted  to  the  plaintiff 
in  over  $800,  which  he  had  expressed  his  willingness  to  cancel  for  $400,  in  such  ptj- 
ment  and  at  such  times  as  the  friends  of  the  University  might  choose.  The  defen- 
dant, at  its  next  annual  meeting,  voted  to  raise  $3,300  in  three  equal*  annual  inetall- 
ments,  $400  whereof  to  be  paid  in  satisfaction  of  said  account,  and  notified  the 
plaintiff  *'of  the  acceptance  of  his  proposition  to  receive  $400  in  full  for  bin  claim, 
and  that  they  would  pay  it  in  three  annual  installments,  to  which  the  plaintiff  u- 
sented.''  The  defendant  thereafter  proceeded  during  three  years  next  ensuing,  to 
collect  money  from  various  Baptist  churches  and  individuals,  for  its  general  purposes 
among  which  was  the  payment  of  said  $400,  to  an  amount  exceeding  $1,1(K)  in  escfa 
year,  by  voluntary  subscriptions  and  contributions,  mostly  at  public  meetings. 

Heldf  that  the  defendant  was  not  liable  to  the  plaintiff  in  an  action  for  money  had 
and  received,  for  said  400,  or  any  part  thereof.  That  whether  or  not  it  be  true,  that 
on  a  promise  made  by  A.  to  6.,  for  the  benefit  of  C,  an  action  lies  for  C  against  A,  it 
is  not  applicable  to  this  case,  for  the  donations  were  voluntary — ^the  defendants  vole 
gratuitous — the  plaintiff's  agreement  nudum  pactum — being  simply  to  accept  a  lea 
sum  in  full  of  an  ascertained  debt  to  a  larger  amount,  and  the  undertaking  of  the 
defendant,  upon  which  the  moneys  were  contributed,  being  deemed,  in  law,  to  have 
been  made  for  the  benefit  of  the  University,  not  the  plaintiff.      Van  Hoesen  v.  itfw*- 

Bap,  Stale  Convention,  16  Minn.,  96. 

2.  In  an  action  based  upon  a  contract  of  loan  of  money  between  plaintiff  and  de- 
fendant, it  is  not  material  whether  a  prior  agreement  between  the  plaintiff  and  i 
third  person  under  which  the  money  loaned  to  the  defendant  was  paid  to  the  plain- 
tiff as  a  part  of  its  oonaideration,  is  against  public  policy  or  not.     Wmtermxite  t. 

tineon,  16  Minn.,  468. 
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3.  The  defendant  may,  after  judgment,  by  appropriate  suit,  asgert  any  caUBe  of  action 
he  may  have  had  against  the  plaintiff,  notwittintanding  the  fact,  that  he  might  have 
n«ed  such  cause  of  action  as  a  set-off  or  counter-claim  to  prevent  the  recovery 
a^rut    him,  but  failed   to  do  so.     EmmerwiCs  Admr.  v.  Berriford,,  8  Bush.,  229. 

4.  A  Confederate  officer  nuty  maintain  an  action,  for  the  value  of  the  use  of  his 
reil  estate,  against  a  party  who  acquired  and  held  possession  thereof  during  and  after 
the  war,  through  the  form  of  a  purchase  under  an  illegal  judgment.  L  &  N.  K 
II  Cb.,  V.  Buekner.,  lb  ,  277. 

6.  The  holder  of  an  unaccepted  check  on  bankers  may  maintain  an  action  against 
them  for  non-pavment  on  presentation  and  demand,  it  being  made  to  appear  that  the 
drawer  had  sufficient  deposit  to  pay  the  check  at  the  time  it  was  drawn,  and  notice 
thereof  given  to  the  bankers  that  it  was  drawn  upon  funds  in  their  hands  belonging 
0  the  drawer.    Lester  &  Co.  V.  Oiveriy  Jones  &  Cb.,  76.,  367. 

6.  Money  fraudulently  co-erced  by  judgment,  and  paid  after  being  replevied,  can 
e  recovered  in  equity  without  awarding  a  new  trial  of  the  common  law  action,  or 
etting  aside  judgment  therein.    Etlis  v.  Keilyy  Ib.y  621. 

7.  When  a  party  by  some  act  or  declaration  out  of  the  record  lulls  his  opponent 
ntoa  false  security ,  or  by  any  other  means  deceives  him,  and  thereby  ohlahis  a  jndg" 
n«af  or  decree  to  his  prejudice,  the  judgment  or  decree  thus  obtained  is  fraudulent, 
and  may  be  impeached  on  that  ground,    lb, 

8.  A  demand  of  possession  must  be  made  of  a  tenant,  or  911091  tenarU,  before  an  ac- 
tion for  the  recovery  of  the  land  can  be  maintained.  But  this  doctrine  does  not  apply 
when  the  party  in  possession  claims  the  fee,  and  there  was  no  contract,  express  or 
mplied,  between  him  and  the  claimant    Sale  v.  CnUchfieldy  Ae.^  Tb.f  636. 

9.  One  cannot  maintain  an  action  for  a  wrong  done  him  in  common  with  other 
members  of  the  community  (the  remedy  being  by  a  public  prosecution),  but  he  may 
lue  for  any  special  dAmag^  done  to  himself. 

lo  this  case  the  complaint  alleged  that  plaintiff  was  carrying  on  a  tannery  at  a 
eertain  place  on  the  Wolf  River;  that  during  May,  June  and  July,  1867,  he  was 
compelled  to  procure  the  bark  necessary  for  said  tannery  at  a  point  sixty  miles 
forther  up  the  stream,  and  that  was  the  only  place  and  mode  he  had  for  obtaining 
the  same,  and  chat  defendant  totally  obstructed  the  river  with  logs,  etc.,  for  six 
weiksfrom  the  first  of  June  in  that  year,  and  thus  wholly  prevented  plaintiff  dur- 
iag  that  time  from  getting  the  bark  necessary  for  his  tannery,  and  delayed  him  in 
the  manufacture  of  leather  at  least  four  weeks,  during  which  time  the  price  of 
kather  fell  a  specified  amount,  and  also  compelled  him  to  keep  his  employees  in 
k&Hieas,  at  great  expense  to  himself,  etc.,  etc. 

Bdij  that  a  good  cause  of  action  for  special  damages  was  stated.  Ehos  v.  Hamil- 
HiS  €«,  a/.,  27  Wis.,  156. 

lOl  The  owner  of  personal  property  can  not  take  it  by  violence  from  the  peaceable » 
Aoogh  wrongful,  possession  of  another.    Huppert  v.  Morrison,  /6.,  366. 

IL  A  conspiracy  to  obtain  from  a  master  mechanic,  whose  business  requires  theem- 
fkyptat  of  workmen,  money  which  he  is  under  no  legal  liability  to  pay,  by  inducing 
iVtlufatcning  to  induce  workmen  to  leave  his  employment,  and  deterring  or  threat- 
Mlig  to  deter  others  from  entering  it,  so  as  to  render  him  reasonably  apprehensive 
AhI  It  eumoi  carry  on  business  without  making  the  payment,  is  illegal,  and  in  an 
of  tort  he  may  recover  the  sum  so  paid,  and  damages  for  the  injury  of  his 
)tf  tbt  aoU  of  the  conspirators;  but  whether  he  can  recover  back  the  sum 
tb  Miaeftloii  of  contract,  as  money  had  and  received  to  his  use,  qwzre:  Carew 
lb  M^Nt  1»  106  Mass. 
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12.  By  maintaining  a  building  with  a  roof  constructed  so  that  snow  and  ioe  col- 
lecting; on  it  from  natural  causes  will  naturally  and  probably  fall  into  the  adjoining 
highway,  the  owner  of  the  building  is  liable,  without  other  proof  of  n^ligence,  to  i 
person  injured  by  such  a  fall  upon  him  while  traveling  on  the  highway  with  dae  ore, 
and  it  is  immaterial  that  all  the  rooms  in  the  building  are  occupied  by  tenanla,  if  he 
retains  control  of  the  root    Shipley  ▼.  Fifty  AmociaUa,  lb,,  194. 

Acts  op  Asbembly. 

1.  The  Legislature  may  direct  the  time  for  paying  damages  assessed  for  taking 
property  for  public  use.    Haley  v.  FkUaddphiOj  46,  Penn.,  68. 

2.  Where  the  words  and  intention  of  an  act  are  so  plain  that  a  court  had  not  been 
appealed  to  to  declare  their  meaning,  the  Legislature  cannot,  by  a  retrospective  lav, 
put  a  construction  on  them  contrary  to  their  true  intent  and  meaning.    lb. 

Actus  Dei. 

1.  A  carrier  must  use  reasonable  expeditiop,  but  is  not  bound  to  use  extraordinary 
exertions  or  extra  expense  to  surmount  obstacles  not  caused  by  his  own  defoalt,  b; 
the  weather,  or  other  act  of  Providence.    Empire  Co,  v.  Walhee,  302.    68  Penn. 

2.  The  established  route  of  a  carrier  was  by  rail  to  Philadelphia,  and  by  water  to 
Boston.  He  was  not  bound  to  send  goods  by  rail  from  Philadelphia  when  there  was 
an  obstruction  in  the  water  communication.    lb, 

Administratiok. 

1.  Final  settlement  of  executors,  administrators  and  guardians,  when  regularly  ap- 
proved, have  the  force  of  judgments,  and  can  only  be  attacked  by  fraud;  but  sucH 
fraud  may  be  positive  and  actual,  with  intent  to  cheat  and  wrong  those  interested,  or 
may  consist  in  any  improper  act  or  concealment  which  operates  as  a  fraud  and  result* 
in  loss,  whatever  ihe  motive.     Clyce  v.  AndeTwn,  orV,  etc.y  37,  49,  Mo. 

2.  Executors  and  administrators  are  not  to  be  charged  with  interest  upon  the  inven- 
tory  and  sale  bill  of  the  trust  estate,  as  of  course.  Where  interest  has  not  been 
actually  collected,  it  is  matter  of  discretion  with  the  Probate  Court  whether  to  charge 
those  officers  with  it  or  not;  and  in  proceedings  to  set  aside  final  settlements  by  them 
on  the  ground  of  fraud,  this  Court  will  not  review  such  discretionary  action  by  the 
Probate  Court.    76. 

3.  Joinder  as  Defendants, — ^The  administrator  de  bonis  non,  and  not  the  creditor,  w 
the  proper  person  to  pursue  the  estate.  But  this  principle  cannot  authorise  a  creditor 
to  join  both  parties  defendant  in  a  proceeding  to  set  aside  their  several  settlements  for 
fraud.  If  the  action  be  well  grounded,  the  judgment  should  be  to  set  aside  the  old 
settlement,  in  whole  or  in  part,  and  order  a  new  one.  But  neither  in  setting  aside  the 
old  settlement  nor  making  the  new  one,  can  any  judgment  be  rendered  against  the  ad- 
ministrator  de  bonis  non.  So  far  as  a  proceeding  to  set  aside  their  settlements  are  con- 
cerned, their  accounts  are  separate  and  independent,  and  there  is  no  reason  why  they 
should  not  be  joined.    Kenin  v.  Bobersonj  252 ;  lb, 

4.  Payment  of  a  note  by  a  surety  extinguishes  the  note  and  gives  him  the  right  to 
sue  for  the  money  paid.  His  right  of  action  accrues  from  the  date  of  the  payment, 
and  the  statute  of  limitations  under  the  administration  law  commences  running  from 
that  time.     Burton  v.  Eutherfordj  adm\  etc,,  265;  lb. 

Administratobs  and  Executoks. 

1.  Where  a  father  is  indebted  to  his  children,  and  gives  them  property  or  money 
at  their  maturity  or  marriage,  the  presumption  is  that  this  is  a  payment  of  the  debt 
and  not  an  advancement.  This  presumption,  however,  is  liable  to  be  rebutted  by  the 
facte  in  the  case.    Haglar  v.  MeOmbs,  345,  66,  N.  C. 
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2.  If  money  is  given  to  a  son-in-law,  under  similar  circumstances,  or  paid  bj  the 
&ther-in  law,  as  surety,  the  same  rule  applies.    lb, 

3.  If  a  £&ther,  while  acting  as  executor,  receives  into  his  possession  a  number  of 
slaves  bequeathed  to  his  children,  and  afterwards  sells  one  of  them,  and  retains  and 
controls  the  others  until  their  emancipation: — 

Hddf  that  in  an  action  for  the  hire  of  said  slaves,  etc,  it  shall  be  determined,  as  a 
&ct,  whether  he  converted,  or  intended  to  convert,  the  slaves  to  his  own  use,  or 
whedier  he  held  them  as  trustee  or  bailee  for  his  children.  If  the  former,  a  debt  is 
established,  and  the  presumption  above  referred  to  applies — otherwise  it  does  not.  76. 

4.  A  trustee  b  generally  entitled  to  commissions,  but  when  a  person  is  a  trustee  by 
reason  of  hiA  being  executor,  and  voluntarily  assumes  control  of  a  fund  willed  to 
minor  children,  he  not  being  their  guardian,  he  is  not  entitled  to  commissions.    Jb. 

5.  A  father  is  bound  to  support  his  childrea  if  he  has  ability  to  do  so,  whether  they 
have  property  or  not,  and  he  is  not  entitled  to  any  credit  for  such  support,  in  a  settle- 
ment of  accounts  between  them  and  himself.    /6. 

6.  In  an  action  for  an  account,  against  an  executor,  the  personal  representative,  and 
not  the  children  of  a  deceased  legatee,  should  be  made  a  party.    lb, 

7.  The  rights  of  an  administrator,  de  bonis  non,  relate  to  the  death  of  the  intestate, 
and  he  is  bound  only  by  such  lawful  acts  of  the  previous  administrator  as  were  done 
in  dae  coarse  of  administration;  for  any  devastavit  on  the  part  of  the  former  adminis- 
trator, the  administrator  de  bonis  non  ought  to  recover  the  value  of  the  goods  wasted, 
by  an  action  on  the  bond  of  his  predecessor;  but  where  the  sureties  on  the  bond  are 
insolyent,  such  action  would  be  unavailing,  and  therefore  unnecessary.  It  is  the  duty 
of  the  administrator,  de  boni^  non^  to  complete  the  administration  of  the  estate  by 
collecting  the  unadministered  assets,  applying  them  in  payment  of  debts,  and  when 
there  are  no  personal  effects,  to  obtain  license  to  sell  the  real  estate.  Badger  v.  Jmus, 
/i^30o. 

8.  \\rhece  an  administrator  sold  land  of  his  intestate  for  the  payment  of  debts,  and 
previous  to  the  sale  an  agreement  was  made  between  him  and  the  creditor  of  the 
Cftate,  "that  if  he  would  buy  the  land  he  should  have  credit  on  certain  claims  and 
notes  over  which  he  had  control,  and  which  were  due  from  the  intestate,  to  the 
amonnt  that  he  (the  administrator)  could  pay  pro  rata/^  and  the  creditor  on  the  faith 
of  snch  agreement  bought  the  land: — 

Held,  that  in  an  action  on  the  bond  given  for  the  purchaae  money,  the  defendant 
had  a  right  to  give  in  evidence  the  agreement,  and  was  entitled  to  credit  according  to 
ItitemM:  Held^/wiher^  that  such  agreement  need  not  be  reduced  to  writing,  and 
tkit  it  was  not  contrary  to  the  policy  of  the  law.    Norton  v.  Edwards,  76.,  367. 

9.  If  a  simple  contract  creditor  receives  payment  of  the  executor,  a  bond  creditor 
on  not  afterwards,  either  at  law  or  in  equity,  compel  the  simple  contract  creditor  to 
wfand,  for  both  are  creditors,  and  the  creditor  first  paid  may,  with  good  conscience, 
Wliin  the  money,  and  leave  the  bond  creditor  to  his  action  as  for  a  devastavit  Nor 
ii  this  principle  varied  by  the  receipt  of  property  in  satisfaction  instead  of  money; 
pn^ided,  the  property  is  taken  at  a  full  price,  bona  fide,  and  without  notice  that  the 
tuentor  is  contriving  to  defeat  the  priority  of  the  bond  creditor. 

CwB:— -Hie  daughter  of  a  decedent  being  very  solicitous  to  cause  his  debts  to  be 
|li^  on  being  assured  by  the  executor  that  her  own  and  his  (the  executor's)  debts  are 
■•only  ones  outstanding,  buys  from  the  executor  certain  property,  and  executes  her 
Mptoontela  persons,  creditors  of  the  executor,  and  it  afterwards  appears  that  the 
9tlt0t  owed  «lbdr  persons. — 

^4^4  Ailllme  iacts  warrant  a  rescission  of  the  transaction. 
'hA|UMlfti»atoted,  our  Courts  have  refused  to  adopt  the  doctrine  of  the  En- 
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gliah  Courts,  by  which  a  purchaser  from  a  fiduciary  is  compelled  to  866  to  the  appli- 
cation of  the  purchase  money, — had  the  purchase  money  been  paid,  the  purehadet 
would  have  been  protected  in  her  title,  but  as  the  purchase  money  had  not  been  ptid, 
the  fund  will  be  arrested  and  applied  in  a  due  course  of  administration.  Ftod  T. 
Nash,  lb.,  590. 

Admissions. 

The  acts,  admissions  and  declarations  of  the  principal  obligor  in  a  bond,  done  and 
made  at  the  time  of  its  delivery,  are  evidence  against  his  sureties  in  the  bond,  though 
he  is  dead,  and  therefore  not  a  party  to  the  suit.  Walker^  per  rep,,  y,  PUrtt,  4  Orat« 
tan,  722. 

ADVANCEMEirr. 

A  testatrix  by  her  will  gave  her  own  property,  and  appointed  other  property  b/ 
virtue  of  a  power  in  her  deceased  husband's  will,  equally  among  her  children;  di- 
rected that  no  child  should  be  charged  with  any  money  advanced  on  its  account, 
unless  the  same  was  charged  in  a  memorandum  filed  with  her  wUl;  and  acquit^d 
each  of  her  children  from  all  debts  due  her  or  her  husband's  estate  unle«  charged  in 
such  memorandum.  After  making  the  will,  she  gave  a  sum  to  one  of  her  daughtere, 
who  signed  a  receipt  therefor,  stating  that  it  was  to  be  deducted  out  of  the  estate  d 
her  father  which  was  coming  to  her.  This  receipt  was  deposited  by  the  businesfl 
agent  of  the  testatrix  in  a  trunk  devoted  exclusively  to  papers  concerning  the  prop- 
erty of  the  testatrix  (including  her  will),  and  her  husband's  estate,  but  was  not 
otherwise  connected  with  the  will. 

Heldy  that  the  receipt  was  not  such  a  memorandum  as  was  contemplated  by  the  will, 
and  the  sum  advanced  was  not  to  be  deducted  from  the  daughter's  share.  Lmug  v. 
Bhke,  106  Mass.,  592. 

Advebse  Possession. 

1.  When  one  in  possession  of  a  tract  of  land  conveys  the  same  in  trust  for  the  pay- 
ment of  debts,  and  afterwards  the  said  land  is  sold  at  execution  sale,  and  bought  far 
the  benefit  of  the  bargainor's  wife,  and  the  said  bargainor  remains  in  posseasion  dur- 
ing his  life-time,  and  the  wife  continues  the  same  to  the  bringing  of  an  action  of  igect- 
ment: — 

Held,  that  such  possession  is  not  adverse  to  the  tnistee,  nor  to  the  purchaser  at  the 
sale  under  said  deed  of  trust.    McNeil  v.  Riddk,  66  N.  C,  290. 

2.  Where  a  deed  of  trust  is  made  to  secure  certain  specified  debts,  one  of  which  b 
tainted  with  usury,  and  a  purchaser  buys  at  the  trustee's  sale,  for  valuable  connder 
at  ion,  and  without  notice  of  the  illegality  of  the  consideration  of  the  said  debt:— 

Held,  that  his  title  \a  not  afiected  thereby.    /6. 

3.  If  a  deed  contain  a  declaration  of  trust  in  favor  of  several  creditors,  and  one  of 
the  debts  secured  is  feigned  or  usurious,  and  there  be  no  combination  between  the 
creditors,  to  whom  the  true  debts  are  due,  and  the  grantor  or  person  for  whose  benefit 
the  feigned  debt  is  inserted,  there  can  be  no  reason  why  the  declaration  of  trust  in 
favor  of  the  true  debts  may  not  stand,  and  the  feigned  debt  be  treated  at  a 
nullity.    Ih, 

Agency. 

In  a  suit  by  a  county  on  a  bond  given  the  County  Court  for  money  loaned,  the  de- 
fense will  be  a  good  one  which  charges  that  one  of  the  county  justices,  acting  *• 
agent  for  the  county,  procured  the  signature  of  defendant  as  surety  by  iraudnleot 
misrepresentations.    If  the  justice  assumed  to  act  as  agent,  and  his  acts  were  ap* 
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proved  by  tbe  Conrt,  sucb  approval  is  a  sufficient  ratification  of  his  agency;  and  his 
agency  and  fraudulent  conduct  may  both  be  shown  in  evidence. 

Where,  however,  the  principal  on  the  bond,  without  the  knowledge  of  the  creditor, 
procures  the  signature  of  the  surety  by  such  fraud,  the  latter  will  not  be  released,  but 
most  seek  his  remedy  against  the  principal:     Qaaeonade  Chunty^  to  use,  efc.,  v.  Sanders, 

49  Mo.,  192. 

2.  In  the  employment  of  agents,  counties  have  not  even  the  powers  conferred  on 

ordinary  corporations.  They  are  merely  quagi  corporations,  political  divisions  of  the 
State,  and  they  act  in  subordination  to,  and  as  auxiliary  to,  the  ftate  government: 
Bay  couniy,  to  t»e,  etc,,  v.  Bentley^  lb.,  236. 

3.  Where  the  by-laws  of  an  insurance  company  gave  the  general  agent,  under  the 
direction  of  the  executive  committee,  authority  to  compromise  and  settle  claims,  and 
it  appears  that  he  was  in  the  habit  of  a4justing  and  settling  claims  for  loss  and  dam- 
age, and  that  he  drew  drafts  on  the  company  for  the  same,  which  drafis  were  honored 
and  paid  off,  the  community  and  those  who  dealt  with  him  had  a  right  to  presume 
that  authority  had  been  delegated  to  him  for  that  purpose,  and  the  company  would 
be  bound  for  the  payment  of  such  drafts:    Fayles  v.  Not  Ins,  Co.,  lb.,  380. 

4.  A  sale  of  land  made  by  an  agent  on  different  terms  from  those  directed  by  his 
employer,  will  not  bind  the  latter,  although  more  advantageous  than  those  called  for 
bj  their  contract.  But  a  ratification  by  the  principal  of  an  agreement  to  sell  the  land 
on  different  terms  is  equivalent  to  a  prior  authority;  and  the  principal  will  be  bound 
for  the  amount  of  commissions  agreed  upon.  And  he  can  not  relieve  himself  from 
liability  by  a  refusal  to  consummate  the  sale,  or  by  a  voluntary  act  of  his  own  dis- 
abling him  from  performance:    Neidntt  v.  Hdsery  lb.,  383. 

5.  If  goods  are  sold  to  a  party,  on  the  representation  of  one  professing  to  be  his 
agent,  and  are  afterwards  delivered  to  such  party  and  invoiced  to  him,  and  the  invoice 
received  and  the  goods  are  used  by  him,  he  is  bound  for  their  value,  and  under  such 
circumstances  it  is  immaterial  whether  the  person  professing  to  be  agent  was  such  or 
not.  In  order  to  avoid  such  responsibility,  the  party  to  whom  the  goods  were  sent 
ehould  have,  on  the  receipt  of  the  invoice,  promptly  refused  to  receive — otherwise, 
silence  gives  consent  under  the  maxim  qui  iaeti  danuU:  Miller  v.  The  Land  and  Lum- 
ber Cb.,  66  N.  C,  503. 

6.  The  invoice  was  notice  that  the  credit  was  given  to  such  party:   lb. 

7.  In  such  case  it  is  immaterial  that  the  officers  of  such  party  (a  corporation)  did 
not  intend  to  induce  the  seller  to  believe  that  the  corporation  had  bought  and  would 
pay  for  the  goods,  or  that  they  would  not  have  kept  the'  goods  if  they  had  not  known 
that  the  corporation  was  bound  to  pay  the  seller  for  them.  The  nile  is,  that  when 
one,  by  his  conduct,  unintentionally,  gives  another  reasonable  ground  to  believe  that  a 
certain  state  of  Tacts  exists  and  the  other  acts  on  the  belief  so  induced,  that  he  will  be 
damaged  if  it  is  not  trae^  the  person  so  inducing  is  estopped  as  to  the  other,  after- 
wards to  deny  the  existence  of  such  a  state  of  facts:    lb. 

8.  The  retention  of  the  goods  and  silence,  after  receipt  of  invoice,  furnished  reason- 
able ground  to  cause  the  sellers  to  believe  that  the  corporation  ratified  the  sale,  and 
may  naturally  have  {Hrevented  them  from  taking  such  action  as  they  otherwise  would 
for  their  security:    lb. 

9.  J.  L.,  the  defendant,  who  was  authorized  by  J.  &  Co.,  to  sell  or  exchange  a  pair 
of  horses  belonging  to  them,  exchanged  them  with  S.  &  Co.,  the  plaintiffs,  for  a  pair 
belonging  to  them,  and  for  the  agreed  difference  in  value  between  the  two,  gave  S.  & 
Co.  a  note  as  follows: 

"Ninety  days  after  date,  for  value  received,  we  promise  to  pay  to  the  order  of  S.  & 
Co.,  two  hundred  dollars. 
^Tawbaitlt,  April  3d,  1868.  J.  &  Co.,  per  J.  L." 

VOL.  n — KG.  II — 12. 
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glish  Courts,  by  which  a  purchaser  from  a  fidaciary  la  compelled  to  sed  to  the  appli- 
cation of  the  purchase  money, — had  the  purchase  money  been  paid,  the  porcba^ 
would  have  been  protected  in  her  title,  but  as  the  purchase  money  had  not  been  paid, 
the  fund  will  be  arrested  and  applied  in  a  due  course  of  administration.  WkUted  f . 
Nash,  lb,,  590. 

Admissions. 

The  acts,  admissions  and  declarations  of  the  principal  obligor  in  a  bond,  d<me  and 
made  at  the  time  of  its  delivery,  are  evidence  against  his  sureties  in  the  bond,  thoogh 
he  is  dead,  and  therefore  not  a  party  to  the  suit,  Walker^  per  rep,,  ▼.  Pierce,  4  Grat* 
tan,  722. 

ADVANCEMEirr. 

A  testatrix  by  her  will  gave  her  own  property,  and  appointed  other  property  by 
virtue  of  a  power  in  her  deceased  husband's  will,  equally  among  her  children;  di- 
rected that  no  child  should  be  charged  with  any  money  advanced  on  its  account, 
unless  the  same  was  charged  in  a  memorandum  filed  with  her  will;  and  acquitted 
each  of  her  children  from  all  debts  due  her  or  her  husband's  estate  unle«  charged  in 
such  memorandum.  After  making  the  will,  she  gave  a  sum  to  one  of  her  daughters, 
who  signed  a  receipt  therefor,  stating  that  it  was  to  be  deducted  out  of  the  estate  of 
her  father  which  was  coming  to  her.  This  receipt  was  deposited  by  the  busineM 
agent  of  the  testatrix  in  a  trunk  devoted  exclusively  to  papers  concerning  the  prop- 
erty of  the  testatrix  (including  her  will),  and  her  husband's  estate,  but  was  noi 
otherwise  connected  with  the  will. 

Heldy  that  the  receipt  was  not  such  a  memorandum  as  was  contemplated  by  the  will, 
and  the  sum  advanced  was  not  to  be  deducted  from  the  daughter's  share.  Loring  v. 
Blake,  106  Mass.,  592. 

Adverse  Possession. 

1.  When  one  in  possession  of  a  tract  of  land  conveys  the  same  in  trust  for  the  pay- 
ment of  debts,  and  afterwards  the  said  land  is  sold  at  execution  sale,  and  bought  far 
the  benefit  of  the  bargainor's  wife,  and  the  said  bargainor  remains  in  possevioo  du^ 
ing  his  life-time,  and  the  wife  continues  the  same  to  the  bringing  of  an  action  of  eject- 
ment:— 

Ueldf  that  such  possession  is  not  adverse  to  the  trustee,  nor  to  the  purchaser  at  the 
sale  under  said  deed  of  trust.    McNeil  v.  BiddU,  66  N.  C,  290. 

2.  Where  a  deed  of  trust  is  made  to  secure  certain  specified  debts,  one  of  which  ii 
tainted  with  usury,  and  a  purchaser  buys  at  the  trustee's  sale,  for  valuable  consider- 
ation, and  without  notice  of  the  illegality  of  the  consideration  of  the  said  debt:— 

Heldy  that  his  title  is  not  affected  thereby.    lb, 

3.  If  a  deed  contain  a  declaration  of  trust  in  favor  of  several  creditors,  and  one  of 
the  debts  secured  is  feigned  or  usurious,  and  there  be  no  combination  betweoi  the 
creditors,  to  whom  the  true  debts  are  due,  and  the  grantor  or  person  for  whose  benefit 
the  feigned  debt  is  inserted,  there  can  be  no  reason  why  the  declaration  of  trust  in 
favor  of  the  true  debts  may  not  stand,  and  the  feigned  debt  be  treated  as  a 
nullity.    lb. 

Agency. 

In  a  suit  by  a  county  on  a  bond  given  the  County  Court  for  money  loaned,  the  de- 
fense will  be  a  good  one  which  charges  that  one  of  the  county  justices,  actiag  «• 
agent  for  the  county,  procured  the  signature  of  defendant  as  surety  by  fraudoieat 
mbrepresentations.    If  the  justice  assumed  to  act  as  agent,  and  his  acts  wera  ap* 
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conscripts  bad  a  right  of  action  againHt  their  captors.  Bat  such  caoses  of  action  have 
been  destroyed  by  virtae  of  the  Amnesty  Act  of  1866:  Franklin  v.  Vannoy^  66  N.C., 
145. 

2.  The  seiznre  of  the  property  of  a  recusant  conscript,  at  the  time  of  bis  arrest,  is  a 
mere  incident  to  the  arrest,  and  the  cause  of  action  therefor  follows  the  fate  of  the 
principal  cause,  and  is  likewise  embraced  by  that  act :  Ih, 

3.  During  the  late  rebellion,  the  Confederate  States,  and  the  States  composing  it, 
were,  to  all  intents  and  purposes,  governments  de  fa/dOj  with  reference  to  citizens  who 
ooDtinaed  to  reside  within  the  Confederate  lines.  Hence,  the  Constitution  of  the  Con- 
federate States,  and  the  acts  of  its  Congress,  and  the  constitution  of  the  State  as  then 
<ffdaioed,  and  the  acts  of  its  Legislature,  constituted,  during  the  continuance  of  the 
i^llioD,  the  law  of  the  UrmL  The  scope  and  effect  of  the  Amnesty  Act  was  to  reoog*- 
nixe  this  principle.  That  act  is  not  only  constitutional,  but  a  wise,  beneficent  and 
remedial  statute,  and  should  be  liberally  construed,  on  the  maxim,  privcUum  incommo- 
(fam  jmblieo  bono  penscUur:  lb, 

Aptellate  Coubt. 

1.  If  a  case  is  tried,  and  a  verdict  for  the  plaintiff  is  rendered,  and  the  court  sets 
aside  the  verdict  and  grants  a  new  trial,  and  on  the  second  trial  there  is  a  verdict  and 
jadgment  for  the  defendant,  from  which  there  is  an  appeal,  the  appellate  court  will 
look  to  the  proceedings  on  both  trials;  and  if  the  court  below  erred  in  setting  aside  the 
verdict  on  the  first  trial,  the  appellate  court,  without  considering  the  subsequent  pro- 
ceedings in  the  case,  will  reverse  the  judgment  rendered  for  the  defendant  on  the 
second  trial,  and  enter  final  judgment  upon  the  first  verdict:  Tyler  v.  Taylor,  21  Grat- 
ttt,  700. 

1  In  a  suit  in  equity,  the  defendant  insists  there  are  other  persons  who  ought  to 
be  parties,  but  the  court  decrees  against  him  on  the  merits.  On  appeal,  the  appellate 
coort  will  reverse  the  decree  for  the  failure  to  make  the  necessary  parties,  without 
pasnng  on  the  merits:  Richardson  v.  Dams  aaid  wife,  lb.,  706. 

AaSIONEE. 

An  asaignee,  a  member  of  a  private  banking  firm,  deposited  the  trust  funds  with  his 
finn  in  his  name  aa  assignee,  distinct  from  his  own.  The  firm  sometimes  paid  inter- 
est 00  deposits — he  received  no  interest  for  this  deposit. 

Held,  under  the  circumstances,  he  was  not  chargeable  with  interest:  Heaths  Estate, 
68Penn.,454. 

AfflGKMBNT. 

A  testatrix  bequeathed  an  annuity,  and  directed  that  no  part  of  the  bequest,  while 
I'ODaioing  in  the  hands  of  her  executor,  should  ever  be  liable  for  any  of  the  debts  of 
the  annuitant.  *  He  assigned  the  annuity,  and  directed  the  executor  to  pay  it  to  the 
— wgnce  88  it  became  due. 

Bdd,  that  no  action,  on  behalf  of  the  annuitant,  lay  against  the  executor  on  his 
boBdy  ilcnr  paying  the  annuity  to  the  assignee,  so  long  as  the  assignment  was  not  re- 
taaUf  even  though  it  was  voidable:  Ames  v.  Clarke,  106  Mass., 573. 

Jtanros  A2n>  A8siqn£e. 

X.  mie  aarignment  of  a  note  is  of  itself,  a  contract  by  which  the  party  making  the 
M%li8iiiit  asBUmes  certain  liabilities,  to  be  regulated  and  determined  by  the  law  of 
tttfiaoe  where  the  assignment  is  made :  Hyatt  v.  Bank  of  Kentucky,  8  Bush,  193. 

IL  As  between  the  maker  and  payee  of  a  note  executed  and  payable  in  the  State  of 
liiiiMM^tikeJegal  effect  of  the  note  must  ire  determined  by  the  law  of  that  State  in 
iMhkh  i^gpried  as  commercial  paper,  having  the  l^;al  character  of  a  bill  of  ex- 
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3.  But,  as  between  the  assignor  and  assignee  of  a  note  executed  and  payable  in  Lou- 
isiana, on  an  assignment  made  in  Kentucky,  where  it  is  a  simple  promissory  note,  the 
legal  effect  of  the  assignment  must  be  determined  by  the  law  of  Kentucky;  and  ooo- 
sequently  to  make  the  assignor  liable  on  his  assignment  the  assignee  must  use  due 
diligence,  etc.:  lb, 

4.  A  note  executed  and  payable  in  Louisiana  was  indorsed  by  the  payee,  and  di^ 
counted  before  its  maturity,  in  a  bank  in  Kentucky.  The  bank  sued  and  sought  to 
make  the  assignor  of  the  note  liable  as  for  an  indorsement  of  a  bill  of  exchange. 

Hdd,  that  although  the  assignor  may  have  known  that  the  legal  character  attached 
to  the  paper  in  Louisiana  was  that  of  a  bill  of  exchange,  this  court  will  not,  upon 
mere  presumption,  alter  his  liability  upon  a  contract  made  and  fixed  by  the  law  of 
Kentucky,  the  place  where  the  assignment  was  made.  The  paper  indorsed  by  the 
assignor  being  a  mere  promissory  note  in  Kentucky,  he  is  not  liable  as  the  indoner 
of  a  bill :  lb. 
Attachment. 

Notice  of  a  sale  under  attachment,  given  merely  by  hand-bills,  in  a  county  where 
a  newspaper  is  published,  is  in  law  no  notice  at  all.  Where  a  stranger  purchases  for 
a  good  and  adequate  consideration,  in  ignorance  of  this  irregularity,  and  receives  a 
deed  good  upon  it's  face,  the  sale  should  be  received  as  valid,  notwithstanding  the 
SheriiT's  neglect  in  regard  to  the  notice,  and  such  a  sale  might  sustain  a  link  in  a 
chain  of  title,  even  if  the  purchase  were  made  by  the  execution — plainti£^  in  fefor 
of  his  innocent  grantees.  But  it  can  not  be  held  to  give  him  such  an  interest  as  to  en- 
title him  to  relief  in  equity:  Curd  v.  Laeklandf  49  Mo.,  451. 
Attorney. 

Suit  to  recover  for  services  rendered  as  an  attorney.  Upon  the  trial,  the  Court  gave 
the  following  instruction : 

^'Where  there  is  a  general  employment,  for  an  agreed  sum,  of  an  attorney,  that 
employment  extends  until  the  final  termination  of  the  case  in  the  Court  of  last  resort; 
and  no  additional  sum  can  be  charged  for  services  rendered,  unless  there  is  an  express 
agreement  to  pay  for  the  same.'' 

Held^  that   this  instruction  was  erroneous:  BaHholomew  v.  Lan^BdalCj  35  Ind.,  278. 

2.  An  answer  to  a  rule  on  an  attorney  of  the  Court  to  show  cause  why,  under  pain 
of  contempt,  he  should  not  pay  into  Court  a  sum  of  money  received  by  him  for  a 
client,  which  admits  the  receipt  and  non-payment,  but  denies  any  application  of 
it  to  his  own  use,  which  avers  its  loss;  but  in  consequence  of  long  continued  drunken- 
ness, respondent  could  not  tell  how,  suggesting  as  a  supposition,  that  respondent  had 
burnt  it  or  put  it  away  in  some  secret  place  to  prevent  his  destruction  of  it,  and 
avowing  an  inability  to  find  it  after  diligent  search. 

Heldf  to  be  insufficient,  and  to  authorize  a  further  rule  on  respondent  to  pay  the 
money  into  Court,  or  show  cause  why  he  should  not  be  attached.  But  a  return  to 
such  second  rule,  which  avows,  that  after  making  every  effort  to  comply  with  the  rule, 
it  is  out  of  respondent's  power  to  do  so;  that  he  is  wholly  insolvent,  has  nothing 
wherewith  to  support  himself  and  family;  could  obtain  no  aid  from  his  friends  and 
relations,  and  Has  no  credit ;  and  that  in  failing  to  perform  the  order,  he  intended 
no  contempt  of  Court,  and  deeply  regretted  his  inability  to  do  justice  to  his  client : 
Hddy  to  be  sufficient,  and  entitled  the  respondent  to  be  relieved  from  arrest  and  im* 
priaonment,  because  the  Court  was  satisfied  that  it  was  not  in  his  power  to  psy  the 
money  into  Court:    Kane  v.  Haywood^  66,  N.  C,  1, 

3.  If  a  party  is  ordered  to  execute  a  deed  and  refuses  to  do  it,  he  will  be  kept  in 
jail  until  he  does  do  it,  for  that  is  a  thing  which  he  can  do.  So,  if  an  attorney,  hy 
fidse  representationa,  procures  his  client  for  an  Inadequate  consideration,  to  ass^ 
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the  cause  of  action,  he  will  be  imprisoned  until  he  shall  execute  a  release  and  re-as- 
signment;  bat  when  a  man  is  ordered  to  pay  money  into  Court,  and  swears  that  after 
every  etfort,  it  is  out  of  his  power  to  pay  any  part  of  it,  (in  the  absence  of  any  sug- 
gestion to  the  contrary,)  that  .is  an  end  of  the  proceeding ;  for  the  Court  will  not  re- 
quire an  impossibility,  or  imprison  a  man  perpetually  for  a  debt,  he  having  purged 
himself  of  the  contempt:    lb, 

4.  The  charter  of  the  city  of  St.  Louis,  approved  March  4, 1870,  provided  that 
the  Mayor  and  City  Council  should  have  powef  to  license  ''auctioneers,  grocers,  mer- 
chants, retailers,  hotels,  ♦  ♦  ♦  ♦  hackney  carriages,  omnibuses,  carts, 
drays  and  other  vehicles,  and  all  other  business,  trades,  avocations  or  professions 
whatever/'    The  profession  of  ''law"  was  not  specifically  enumerated  in  the  section. 

Hdd,  that  under  said  provision  the  City  Council  of  St.  Louis  had  no  power  to  pass 
an  ordinance  levying  a  tax  on  attorneys  at  law.  The  rule  is,  where  general  words 
follow  particular  ones^  to  construe  them  as  applicable  only  to  persons  or  things  of 
the  same  general  character  or  class.  And  in  the  case  mentioned,  the  profession  of 
law  was  not  ^v9dem  generis,  and  could  not  be  embraced  in  the  purview  of  the  act. 
City  of  Si.  Louis  v.  Laugkiin,  49  Mo.,  559. 

AUCnOKEEBS. 

1.  An  auctioneer  selling  real  estate  at  auction  is  the  agent  of  both  vendor  and 
purchaser,  and  his  writing,  at  the  time,  the  name  of  the  purchaser,  as  such,  to  the 
written  terms  of  sale,  binds  the  purchaser.     Walker  v.  Herring^  21  Grattan,  678. 

2.  Qiuere:  If  the  auctioneer  can  bind  the  purchaser,  at  auction  of  real  estate,  by 
subscribing  his  name,  to  the  terms  of  sale  after  the  sale  is  completed,  and  it  seems  he 
can  not:     lb. 

Bank. 

If  one  obtains  a  bill  from  a  finder,  or  a  thief,  or  one  who  has  fraudulently  ao« 
quired  it  and  obtains  the  money,  he  is  liable  to  the  real  owner  for  the  money,  unless 
he  took  for  value  in  the  usual  course  of  business.  And  the  fact  that  the  holder 
is  a  banker  doing  a  very  large  business,  does  not  change  the  rule:  Kukns  v. 
Gettydmrg  Bankf  68  Penn.,  445. 

Baitkbuptcy. 

1.  A  State  Court  having  the  right  to  enforce  a  lien,  has  power  to  decree  dis- 
tribution, and  the  assignee  in  bankruptcy  must  come  into  such  Court  to  cUdm 
his  preference  on  the  fund.    Biddies  Appeal^  68  Penn.,  13. 

2.  The  District  Courts  of  the  United  States  have  general  original  jurisdiction  in 
all  matters  appertaining  to  the  estate  of  a  bankrupt;  and  they  may  exercise  extra 
territorial  jwrisdidion^  in  collecting  the  estate  and  adjusting  the  claims  of  the  cred- 
itors of  the  bankrupt,  when  the  Court  of  Bankruptcy  can  fairly  and  fully  de- 
termine the  rights  of  the  parties  interested.  In  all  matters  of  controversy,  when 
the  subjects  in  dispute  are  of  a  local  character,  the  rights  of  the  parties  must  be 
determined  in  the  local  Courts.  When  a  mortgagee,  by  the  terms  of  the  mort- 
gage, has  a  right  to  foreclose,  when  an  abjudication  in  bankruptcy  is  made,  this 
right  can  not  be  administered  by  a  District  Court,  sitting  as^a  Court  of  Bank- 
ruptcy in  another  State.  The  State  Courts  can  afford  a  remedy  by  foreclosure  or 
sale,  and  at  the  same  time,  allow  the  assignee  to  have  the  full  benefit  of  the 
equity  of  redemption:     WhUridge  v.  Ihytor,  66  N.  C,  273. 

Bakks. 

Under  the  power  reserved  in  the  charter  of  a  private  corporation,  to  repeal, 
alter  or  modify  the  charter,  the  Legislature  may  repeal  the  charter,  but  can  not 


382  SeUded  Digest  of  State  Repwis. 

modify  it  without  the  consent  of  the  corporation.  But  if  the  corporation  reAMi 
to  consent  to  the  modification,  it  must  discontinue  its  business  as  a  corporate 
body.     YeaJUm  v.  Bank  of  the  Old  Dominum,  21  Grattan,  593. 

Bank  Checks. 

B.  gives  A.  a  check  on  a  bank,  which  A.  holds  up  for  a  year,  and  then  pi«- 
sents  it,  but  the  bank  refuses  to  pay  it,  R  having  drawn  out  all  his  money.  B. 
is  not  relieved  from  the  payment  of  the  check  by  the  delay  of  A.  to  present  it, 
and  in  any  case  he  would  only  be  ««lieved  to  the  extent  that  he  was  injured  bf 
the  delay:    Bell  v.  Alexander,  21  Grattan,  1. 

Bab. 

A  final  decree  in  equity  until  set  aside  on  appeal,  is  a  bar  to  a  suit  at  hw 
for  the  same  subject  matter,  whether  the  suit  be  instituted  before  or  after.  The 
efiect  of  the  decree  is  the  same  whether  offered  in  evidence  or  pleaded:  Watr 
coU  V.  Edmunds,  68  Penn.,  34. 

BlOAMY. 

On  a  prosecution  for  bigamy  where  a  marriage  is  alleged  to  have  taken  phoe 
in  a  foreign  country  or  State,  proof  must  be  made  of  a  valid  marriage,  accord- 
ing to  the  law  of  that  country  or  State ;  but  no  particular  kind  of  evidence  ii 
essential  to  establish  the  fact,  except  that  it  can  not  be  proved  by  reputation  aad 
co-habitation:    BirdPs  Oase,  21  GratUn,  800. 

BrLi£  AND  Notes. 

1.  "Presentation  and  protest  waived"  being  inserted  in  the  body  of  a  bill,  this 
waiver  affects  and  forms  a  part  of  the  contract  of  the  indorser  as  well  as  of  the 
drawer,  and  is  binding  upon  the  indorser  according  to  the  tenor  and  effect  of  the  bill: 
Bryani  v.  Merchant  Bank  of  Ky.,  8  Bush.,  43. 

2.  The  notary  is  required  to  give  or  send  the  notices  of  the  dishonor  of  the  paper 
to  the  parties  sought  to  be  held  liable,  when  he  knows  their  place  of  residence.  He 
is  not  required  to  use  ordinary  diligence  to  ascertain  the  place  of  residence  of  the 
parties  sought  to  be  held  liable  by  the  protest  and  notice.  And  he  is  a  competent 
witness  to  prove  that  he  did  not  at  the  time  of  the  protest  know  the  place  of  the  resi- 
dence of  the  parties  to  the  bill:     MulhoUand  &  Bron,  v.  SamveU,  lb.,  63. 

3.  "If  not  paid,  I  request  indulgence."  This  indorsement  on  a  promissory  note, 
made  by  the  obligor  at  or  about  the  time  the  note  was  executed,  was  no  such  continued 
request  as  would  estop  the  obligor  from  pleading  the  statute. 

A  mere  request  made  for  indulgence,  either  verbally  or  in  writing,  twenty  years  be- 
fore the  institution  of  the  suit,  is  no  reason  for  forbearance  for  such  a  length  of  time^ 
and  can  not  be  relied  on  by  the  obligees  as  having  been  made  to  loll  them  into  leco- 
rity,  in  order  that  the  statute  might  be  suooessfully  pleaded. 

Evidence  that  such  a  request  was  the  cause  of  indulgence  was  incompetent:  CWf 
Executor  v.  Bobinson  &  Dudley,  lb,,  269. 

4.  A  check  is  an  absolute  appropriation  of  so  much  money  in  the  hands  of  the 
banker  to  the  holder  of  the  check,  to  remain  there  until  called  for,  and  can  not  tfter 
notice  be  withdrawn  by  the  drawer:    Lester  &  Co,  v.  Oiven,  Jones  &  Co,,  Bf,,  357. 

5.  The  distinguishing  characteristics  between  a  check  and  an  ordinary  bill  of  ex- 
change, are  fully  set  forth  in  the  opinion  in  this  case:    B>, 

6.  A  bill  of  exchange  or  promissory  note  taken  after  the  date  of  payment,  or  when 
it  is  overdue,  subjects  the  holder  to  all  the  equities  attaching  to  it  in  the  hands  of  the 
party  from  whom  he  received  it;  otherwise  with  a  check:    Bt, 

7.  No  one  can  accept  a  bill  to  whom  it  is  not  addressed,  and  if  it  is  accepted  the 
acceptor  is  not  liable:    Smith,  dx,,  v.  Loohridge,  lb.,  423. 
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8.  A  note  nuule  payable  to  ''the  Saperintendent  of  the  Decatur  Agricultural 
Works,"  may  be  sued  on  by  the  payee  in  his  own  name,  describing  himself  as  such 
saperintendent:    Durfee  y.  MorriSf  49  Mo.,  55. 

Bonds. 

1.  A  joint  and  sereral  bond  of  indemnity  for  selling  under  an  execution  was  given 
to  a  sheriff  it  was  not  executed  by  the  principal.  A  recovery  could  be  had  against 
one  of  a  number  of  sureties  who  signed  the  bond.  When  the  defendant  signed,  the 
names  of  all  the  co-obligors  mentioned  in  the  bond  weie  to  it,  the  name  of  one  of 
than  having  been  put  there  without  his  authority.  The  others  were  liable  notwith- 
standing. In  such  case  there  is  no  implied  oondition  that  all  named  as  obligors  should 
sign  to  make  it  binding  on  any.  If  either  signer  wishes  to  protect  himself,  he  should 
deliver  it  as  an  eacrow:    Loew  v.  Stocker,  68  Penn.,  226. 

2.  A.  entered  into  a  contract  with  B.,  by  the  terms  of  which  A.  agreed  to  deliver  to 
E  100  grain  and  teed  drills  of  a  particular  pattern,  within  a  specified  time.  The  full 
oootract  price  of  the  drills  was  $1,600,  and  A.  was  to  be  at  the  whole  expense  of  get- 
ting them  up.  As  an  indemnity,  and  to  guarantee  the  faithful  performance  of  the 
contract,  he  executed  and  delivered  a  bond  in  the  sum  of  $1,600,  conditioned  that  he 
would  fully  comply  with  the  agreement 

Hdd^  that  the  amount  named  in  the  bond  should  be  treated  as  a  penalty,  and  not  as 
liquidated  damages:    Hamaker,  admW,  v.  Schroen^  49  Mo.,  406. 

Beeach  of  Pbomise  of  Marriage. 

1.  In  an  action  by  a  woman  for  breach  of  a  promise  of  marriage,  it  is  no  defense 
that  the  defendant  was  married  at  the  time  of  the  promise,  if  the  plaintiff  was  ignor- 
ant thereof:    Kell^  v.  RUey,  106  Mass.,  339. 

2.  In  an  action  by  a  woman  for  breach  of  a  promise  of  marriage,  evidence  that  she 
was  seduced  by  the  defendant  under  promise  of  marriage  is  admissible  on  the  ques- 
tion of  damages:    Ih, 

Bbidoe. 

1.  Without  the  duty  to  repair  a  highway,  no  liability  rests  upon  the  municipality 
for  latait  defects:    Ropho  v.  Moort^  68  Penn.,  404. 

2.  As  a  general  proposition  (not  vnivenal)  bridges  are  treated  as  portions  of  the 
highway,  and  are  to  be  maintained  by  the  same  persons  as  the  highways:    76. 

3.  A  municipality,  though  bound  to  the  duty  of  maintenanoe  and  repair,  is  not 
dimihaei^  bound  for  the  soundness  of  the  structures  it  erects  as  part  of  the  high- 
way:   16. 

4.  Whoe  the  defect  in  a  lawful  structure  is  UUenti  or  is  the  work  of  a  wrong-doer^ 
tiUier  express  notice  of  it  must  be  brought  home  to  the  corporation,  or  the  defect 
swit  be  so  notorious  as  to  be  evident  to  all  passers,  when  the  corporation  is  charged 
with  constructive  notice:    lb, 

h.  When  a  bridge  has  stood  for  the  time  timbers  are  expected  to  last,  and  it  may 
W  Kisonably  expected  that  decay  has  set  in,  it  is  negligence  to  omit  all  proper  pre- 
Wiliaiii  to  ascertain  its  condition:    Ih, 

6,  In  such  case  appearances  will  not  excuse  the  neglect,  but  it  is  the  duty  of  the 
Vpwlaon  to  call  to  their  assistance  those  whose  skill  will  enable  them  to  ascertain 
ftillate  of  the  structure:    Ih. 

Im  earned  his  commission  when  he  procures  a  party  with  whom  his 

Milkfied,  and  who  actually  contracts  for  the  property  at  a  price  satisfac- 

He  most  establish  his  employment  either  by  previous  authority. 
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or  bj  the  acceptance  of  his  agency  and  adoption  of  his  acts,  and  that  the  agency  ns 
not  the  procuring  cause  of  the  sale:  Keys  v.  Jokruon,  68  Penn.,  42. 

Cabbiebs. 

1.  Owners  of  a  steamboat  are  liable  for  an  assault  upon  a  passenger  bj  the  tliird 
clerk  of  the  boat. 

A  boy  about  fifteen  years  of  age,  while  a  deck  passenger  on  the  steamboat  Beo. 
Franklin,  plying  between  liOuisviUe  and  Qncinnatl,  was  assaulted  and  stricken  down 
by  the  third  clerk  of  the  boat,  and,  among  other  injuries  received;  one  of  his  eyes  was 
■>  totally  destroyed.  The  jury  returned  a  verdict,  and  the  court  rendered  a  judgmeot 
against  the  owners  of  the  boat  for  forty-four  hundred  dollars,  as  compensatory  dim- 
ages.    Judgment  affirmed:  Sherley  v.  BiUinga,  8  Bush,  147. 

2.  Common  carriers  of  passengers  are  held  to  the  strictest  responsibility  for  care^ 
vigilance  and  skill,  on  the  part  of  themselves  aiid  those  employed  by  them.  Tfaej 
are  required  to  behave  toward  their  passengers  with  civility  and  propriety,  and  to 
have  servants  and  agents  competent  for  their  several  employments;  and  for  the  d^alt 
of  their  servants  or  agents  in  any  of  the  above  particulars,  or  generally  in  any  other 
points  of  duty,  the  carrier  is  directly  responsible:  lb, 

3.  The  carrier  must  not  only  protect  his  passengers  against  the  violence  and  inBolto 
of  strangers  and  co-passengers,  but  a  fortiori  against  the  violence  and  insults  of  his  own 
servants:  75. 

4.  A  gold  watch  deposited  in  his  trunk  by  a  traveler  on  a  railroad,  is  held  to  be 
baggage,  for  which  the  carrier  is  responsible :  Amervcxm  Conirad  Company  v.  Ow, 
lb.,  472. 

Cabrieb  op  Goods. 

1.  When  goods  are  shipped  to  a  consignee,  over  a  railway,  the  shipper  can  not,  bj 
notice  to  the  carrier,  compel  him  to  stop  the  goods  at  an  intermediate  point:  Pimax  ?. 
a  &  S.  a  B.  R,  Co.,  66  N.  C,  34. 

2.  Whether  an  agent  of  such  carrier  may  not  bind  his  principal  by  an  express  con- 
tract to  hold  the  goods  quere,  but  such  contract  must,  at  least,  be  an  express  one :  Ih, 

8.  Where  tobacco  was  shipped  from  Thomasville  via  Charlotte,  and  consigned  to  a 
party  in  Columbia,  and  was  sent  off  from  Charlotte  by  rail  to  Colnmbia,  according  to 
the  bill  of  lading,  and  the  tobacco  was  received  by  the  consignee  in  Colombia,  bat  no 
expre&e  contract  to  hold  at  Charlotte  was  shown,  the  measure  of  the  shipper's  damages 
is  the  cost  to  send  it  back,  or  what  it  would  have  cost  to  send  it  back,  and  compenoi- 
tion  for  the  delay:  lb, 

Cabbiebs  of  Passenoebs. 

1.  The  policy  of  the  law  requires  common  carriers  to  use  a  high  degree  of  cate  in 
transporting  passengers,  to  guard  against  probable  ii:\jury.  It  is  their  duty  to  trans- 
port and  place  their  passengers  safely  at  the  point  of  destination,  and  if  iiyury  to  the 
passenger  ensues  from  a  failure  to  observe  due  care,  the  carrier  is  prima  facie  respon- 
sible :  Lambeth  v.  N.  C.  R,  R,  Co.,  66  N.  C,  494. 

2.  Where  a  passenger  jumped  off  of  a  railroad  train,  while  running  at  a  speed  of 
from  two  to  four  miles  an  hour,  and  this  was  the  proximate  cause  of  the  ii\juiy  com* 
plained  of^  and  contributory  n^ligence  is  alleged,  the  true  criterion  of  the  care  re- 
quired from  the  passenger  is  that  degree  which  may  have  been  reasonably  expected 
from  a  sensible  person  in  such  situation :  lb, 

3.  A  passenger  on  a  railroad  train  had  a  right  to  expect  that  the  carrier  had  em- 
ployed a  skillful  and  prudent  conductor,  who  had  experience  and  knowledge  in  his 
business  sufficient  to  correctly  advise  and  direct  him  as  to  the  proper  time  and  manner 
of  alighting  from  the  train:  16. 
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4.  Where,  when  the  nsoal  signal  was  given  for  slackening  the  speed  of  the  train,  the 
condactor  went  with  a  passenger  and  his  companion  out  on  the  platform  to  assist  them 
in  getting  off  safely,  and  such  passenger,  without. any  directions  from  the  conductor, 
ToloDtarily  increased  danger  by  jumping  off  the  train  while  in  motion,  the  carrier  is 
not  reqfKmsible  for  an  injury  resulting  therefrom;  but  if  the  motion  of  the  train  was 
so  slow  that  the  danger  of  jumping  off  would  not  be  apparent  to  a  reasonable  person, 
and  the  passenger  acted  under  the  instructions  of  the  conductor,  then  the  defense  of 
eontributory  negligence  would  be  unavailing:  /6. 
Case  Agreed. 

Upon  the  question  of  an  alteration  of  the  bond  sued  on,  if  the  case  agreed  does 
not  state  the  alteration  was  made  after  the  execution  of  the  bond,  the  court,  in  pro- 
noancing  the  conclusion  of  law  upon  the  facts,  can  not  assume  that  such  was  the  fact : 
Bamm^s  adnCn  v.  MeOut  el  (d.,  21  Grat,  349. 

CHABITilBLE  UsEB. 

The  residuary  clause  of  a  will  was  as  follows:  ''Item.  I  give  and  bequeath  the  residue 
of  my  estate,  after  thie  foregoing  bequests  have  been  fully  paid,  to  the  orthodox  pro- 
testaot  clergymen  of  Delphi,  and  their  successors;  to  be  expended  in  the  education  of 
colored  children,  both  male  and  female,  in  such  way  and  manner  as  they  may  deem 
best,  of  which  a  m^ority  of  them  may  determine;  my  object  in  this  bequest  being  to 
promote  the  moral  and  religious  improvement  and  well-being  of  the  colored  race.'' 

No  organized  or  corporate  body  known  as  the  orthodox  protestant  clergymen  of 
Delphi  existed  at  the  time  of  the  execution  of  the  will,  or  afterwards. 

Hddy  that  iu  a  suit  by  heirs  at  law  of  the  testator  against  his  executors,  that  said 
residaary  clause  was  void  at  law  for  vagueness  and  uncertainty,  and  incapable  of 
judicial  enforcement  by  a  court  of  Chancery,  possessing  only  the  ordinary  powers  of 
a  eourt  of  Equity,  and  therefore  could  not  be  sustained  by  the  courts  of  this 
State:    Qoinet^  E£n  v.  Harmon  ei  al.,  35  Ind.,  198. 

CoHDinoN  Precedent. 

An  action  on  a  note  payable  "six  months  after  a  ratification  of  a  treaty  of  peace 
between  the  United  States  and  the  Confederate  States,"  is  premature  and  can  not 
be  sustained.  The  event  constitutes  a  condition  precedent,  which  has  not  and  will 
not  be  performed :    MeNineh  v.  BaoMay^  66  N.  C,  229. 

'COMTEDEBATE  CONTRACTS. 

1.  A  contract  made  in  Aug.,  1863,  for  the  sale  of  land,  to  be  paid  for  in  Confeder* 
ate  currency,  is  a  valid  contract :    Hale  v.  WUkinscny  21  Grattan,  75. 

2.  By  the  act  of  March  3d,  1866,  and  that  of  February  28th,  1867,  two  modes  of 
adjusting  Confederate  contracts  are  provided ;  1st.  By  reducing  the  nominal  amount 
eontracted  to  be  paid  to  its  goM  value.  2d.  In  cases  of  sales  of  property,  or  renting 
<v  hiring,  giving  the  value  of  the  property  sold,  or  the  value  of  the  rent  or  hire,  at 
Ihe  time  of  such  sale,  renting  or  hiring :    Pharrii  v.  IHee^  lb,,  330. 

^  These  acts  do  not  change  the  contracts  of  the  parties,  but  provide  a  mode  of 
VMvtftiniiig  the  value  of  the  Confederate  money  contracted  to  be  paid ;  and  they  are 
•IMllimkmal;  lb. 
4  It.  honrows  of  T.,  early  in  1864,  Confederate  money,  and  executes  his  negoti- 
Isdorsed  by  D.,  for  the  amount,  payable  in  ninety  days  at  the  Bank  of  Vir- 
ile note  is  renewed  from  lime  to  time,  until  the  4th  of  January,  1865 ;  M. 
\  flii  flQfmeB  to  pay  off  the  note  to  T.,  but  at  the  request  of  T.,  renews  the  note 
I  4p|i^1WMi  the  promise  of  T.,  that  he  will  deposit  the  note  in  bank  for  collection ; 
[  M0ffittH^  te  ttote  falls  due,  H.  deposits  more  than  the  amount  of  the  note  in  the 
E.  tMiNlMlift  WDMins  until  the  bank  &ils.  A  few  days  before  the  note  is  due,  the 
I    'iMWlAHMf  0«l|  the  note  not  having  been  deposited  in  bank. 

Lii 
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Held,  M.'8  offer  to  pay,  he  oonsenting  to  renew  the  note,  and  his  deporitiDg  die 
money  in  bank,  wsm  neither  a  tender,  or  accord  and  satisfaction ;  and  he  is  liable 
to  pay  the  amount  due  upon  the  note :    3fow8  v.  Trice,  lb,,  656. 

5.  In  March,  1863,  the  fact  that  Confederate  Statee'  Treasury  notes  nere  the  only 
currency  in  circulation  in  this  State,  is  so  notorious  that  it  may  be  taken  nodce  of 
judicially  by  the  courts,  as  a  matter  of  current  public  history.  And  all  decreet 
made  for  the  sale  of  property  at  as  late  a  period  of  the  war  as  1863,  and  all  judiciil 
sales  made  under  such  decrees,  must  be  taken  as  made  for  this  currency,  unles  votk 
decree,  in  express  terms,  directed  otherwise :  Walkers  Ea^rs,,  el  al  y,  Paige  d  ol, 
lb,,  636. 

6.  That  the  courts  of  this  commonwealth,  during  the  war,  had  the  authority  to 
decree  sales  for  Confederate  money,  and  to  make  investments  of  funds  under  their 
control  in  Confederate  securities,  is  no  longer  an  open  question.  Transactions  in  Con- 
federate currency  durins:  the  war,  and  investments  in  Confederate  secaritieB 
(when  properly  made),  must  now  be  held  to  be  as  valid  and  binding  as  if  made  in 
time  of  peace  in  a  sound  cuirency:    lb. 

Confessions. 

The  admission  of  guilt  of  one  who  had,  prior  to  making  such  admissionfl,  bees 
induced  by  fear  or  the  hope  of  benefit,  to  confess  himself  guilty  c^  a  criminil 
charge,  can  not  be  used  against  him,  unless  it  be  shown  by  the  most  irrefragable 
evidence,  that  the  motives  which  induced  the  first  confession  had  ceased  to  opertte. 
Hence,  when  a  party  had  been  persuaded  to  make  a  confession  of  guilt,  through  • 
promise  of  immunity  from  prosecution  therefor :  Held,  that  in  the  absence  of  dear 
proof  that  such  inducement  had  ceased  to  operate,  his  confessions  touching  the 
same  ofiense,  thereafter  made,  were  inadmissible:  State  v.  Lowhome,  66  N.C,  638 

Contracts. 

1.  Defendant  signed  a  paper,  by  which  the  subscribers  agreed  to  pay  certain  mm 
respectively,  for  the  purpose  of  purchasing  a  certain  quantity  of  lands  to  be  selected 
from  a  certain  described  body  of  lands,  at  specified  prices  per  acre ;  the  conditioDi  of 
the  subscription  being  declared  in  said  paper  to  be,  that  if  the  lands  should  prove  sat- 
isfactory to  a  committee  to  be  appointed  by  the  subscribers  to  examine  them,  the  sub- 
scription should  be  binding,  but  not  otherwise.  Many  of  the  other  subscribers  paid 
their  subscriptions,  and  the  lands  were  selected  by  a  committee  duly  appointed ;  and 
on  subsequent  proceeding  in  equity,  in  which  some  of  the  subscribers  were  plaintifis, 
and  the  others  defendants,  the  present  plaintiff  was  appointed  receiver  to  take  poMS- 
sion  of  the  property,  choses  in  action,  etc.,  belonging  to  the  fund,  with  the  usual  pow- 
ers of  receivers. 

Heldt  that  said  subscription  paper  was  a  valid  contract  on  the  part  of  each  sigoer 
thereof;  that  plaintifi^,  as  such  receiver,  could  maintain  an  action  to  recover  ipm 
defendant  the  amount  unpaid  on  his  subscription,  if  by  any  secret  arrangement 
between  defendant  and  the  vendor  of  said  lands -the^brmer  was  to  be  released  from 
paying  his  subscription,  and  a  correspondingly  lees  sum  than  that  stipulated  was  to  be 
paid,  and  was  in  part  paid  and  accepted  for  the  lands,  such  an  arrangement  would  be 
a  fraud  upon  the  other  subscribers,  and  would  be  no  defensiQ  to  the  actioa  open 
defendant's  description :  Lathrop,  receiver,  v.  Knapp,  27  Wis.,  214. 

2.  A.  and  B.  were  partners.  They  dissolved  partnership,  and  B.  executed  ao  agree 
ment  to  A.  that  he  would  pay  all  the  debts  of  the  firm,  and  C.  signed  the  agreemo^ 
as  surety  for  B. 

Held,  that  the  creditors  of  the  firm  were  entitled  to  the  benefit  of  the  agreemci^ 
and  that  a  creditor  might  maintain  an  action  against  B.  and  his  surety,  for  the  amoont 
of  his  debt :  Dunlap  v.  McNeil,  35  Ind.,  316 
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3.  A.  went  with  R'a  agent  to  aee  a  lot  of  land  which  B.  had  for  Sale.  The  agent, 
in  replj  to  A/s  inquiry,  said  that  there  were  between  40,000  and  50,000  eqaare  feet. 
A.  agreed  to  bay  the  land  at  a  certain  price  per  foot,  paid  the  agent  a  aum  on  aoconnt 
of  the  sale,  nnd  took  a  receipt  therefor,  which  stated  the  terms  of  sale,  but  not  the 
ua  of  the  land.  The  land  turned  out  to  contain  66,000  square  feet,  and  on  that 
aocoant  A«  reftiaed  to  accept  a  deed. 

Hddj  that  he  could  not  recover  back  the  sum  which  he  paid  to  the  agent:  Diekin-' 
m  y.  Lee,  106  Mass.,  557. 

4.  The  rule  as  to  duress  per  mina»  has  now  a  broader  application  than  formerly. 
Where  one  has  the  property  of  another  in  his  power,  so  that  he  can  exert  his  control 
oTer  it  to  the  prejudice  of  the  other,  a  threat  to  use  this  control  may  enable  the  other 
to  aToid  an  obligation  obtained  without  consideration,  by  means  of  the  threats.  But 
mere  threats  of  injury  to  property,  without  power  over  it  to  enable  the  party  to  exe- 
cute the  threats,  are  not  duress  per  mtnos:  Miller  v.  Miller,  68  Penn.,  486. 

0.  A  chancellor  will  refuse  npecific  execution  of  a  contract  for  a  reason  less  than 
would  constitute  duress  per  mmas,  or  will  set  aside  a  bargain  for  extortion  or  undue 
influence  on  a  weak  mind  or  under  circumstances  of  a  confidential  relation,  but  will 
not  6et  aside  an  agreement  for  duress  per  minas  when  the  law  would  not:  lb. 

6.  The  expense  or  charge  incurred  in  rebuilding  a  woolen  mill  is  a  sufficient  con- 
sideration to  support  a  promise  to  pay  the  amount  pledged  for  that  object  by  the 
signer  of  a  subscription  paper,  without  proof  of  any  other  or  special  consideration.  In 
the  rebuilding  of  an  ordinary  private  establishment,  this  doctrine  would  not  hold ; 
hat  a  woolen  mill,  especially  in  the  West,  is  something  more  than  this.  In  a  variety 
of  wajs  it  may  be  regarded  as  of  benefit  to  the  community  at  large,  and  to  that  extent 
a  public  enterprise :  Pitt  v.  Gentle,  49  Mo.,  74. 

7.  When  the  vendor  of  land  claims  to  have  rescinded,  and  repudiates  and  denies 
the  obligation  of  the  contract,  placing  himself  in  such  a  position  that  it  appears  that 
if  tender  were  made  its  acceptance  would  be  refused,  then  no  tender  need  be  made  by 
the  vendee.  In  such  case,  it  is  enough  if  the  latter,  in  a  suit  for  specific  performance, 
ofe*  by  his  bill  to  bring  in  the  money  when  the  amount  is  liquidated,  and  he  has  his 
deoee  for  performance:  Dieehmann  v.  Dieehmann,  49  Mo.,  107. 

8.  In  an  action  on  a  covenant  against  encumbrances,  for  amount  paid  by  plaintiff 
for  taxes,  defendant  may  prove  that  in  addition  to  other  considerations  named  in  the 
deed,  plaintiff  had  made  a  parol  agreement  to  pay  off  said  taxes. 

Although  in  general  all  stipulations  and  declarations  anterior  to,  and  contempora- 
MOQs  with,  a  written  agreement,  are  merged  in  it,  and  can  not  be  proved  by  parol,  it 
it  fiinher  true  that  additional  considerations  not  inconsistent  with  those  named  in  a 
deed,  may  be  proved  by  parol :  Lamdman  v.  Ingram,  49  Mo.,  212. 

9.  If  one  owing  another  on  several  distinct  demands,  fails  to  designate  on  what  par- 
tikolar  demand  a  payment  is  to  be  credited,  the  creditor  may  place  it  as  a  payment 
Mlioy  of  the  demands,  at  his  pleasure.  Thus,  it  would  be  no  defense  to  suit  on  me- 
ihaitii'  lien  that  the  contractor  had  paid  money  enough  to  plaintiff  to  satisfy  the 
§A^  when  it  further  appeared  that  the  money  had  been  paid  on  a  general  account 
Ittvatferialfl  used  in  erecting  various  buildings,  and  that  the  plaintiff,  in  the  absence 
4t&ee^D8  from  the  contractor,  had  applied  the  payments  to  other  buildings  than 
%l  ■limun  the  lien  had  attached :  Watermom  v.  Younger ,  lb,,  413. 
.A  A.y  who  was  an  innkeeper,  held  the  baggage  of  B.  to  satisfy  a  board  bill.  €., 
■Unifnikespar,  agreed  with  A.  to  board  B.  for  a  certain  time,  in  consideration  of 
A|pMlAitof  A.  to  retain  the  baggage  as  security  for  the  latter's  bUL  The  baggage 
■MfkHld  id&OQt  the  payment  of  the  bill.    In  suit  for  the  amount  thereof  by  C. 
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Hddy  that  although  no  henefit  might  be  derived  hj  A.  from  the  agreement,  jet  the 
injurj  received  by  C.  from  failure  to  perform  it  was  a  sufficient  consideradon  to  sop- 
port  the  promise  of  A.;  that  the  transaction  might  be  considered  as  in  the  natare  of  a 
voluntary  bailment,  and  of  an  agreement  to  enable  B.  to  obtain  credit;  that  in  either 
case  the  consideration  was  sufficient;  that  A.  was  liable  to  G.  for  releasing  Uie  1^- 
gage :  HarUeU  v.  Satmden^  lb,,  433. 

Corporation. 

1.  After  organization,  the  company  may  stipulate  with  subscribers  to  pay  in  any 
way  mutually  agreed  on:  Nippenose  Co.  Y.StadoUj  68  Penn.,  266. 

2.  Corporations  are  bound  only  by  the  acts  and  contracts  of  their  officers  dolj 
authorized,  within  the  scope  of  their  authority:  lb. 

County  Orders. 

1.  Payment  to  the  bearer  by  the  County  Treasurer  of  county  orders,  payable  to  a 
person  named  therein  or  bearer,  when  such  payment  is  made  in  good  £dth  and  with- 
out knowledge  of  defect  in  the  bearer's  title,  exonerates  the  county  from  liability  on 
such  orders,  though  such  payment  be  made  after  the  orders  are  dishonored :  Svsel  t. 
CownJty  Oommissioners  Career  County ,  16  Minn.,  106. 

2.  Notice  of  loss  of  such  orders,  to  be  effectual  to  save  the  rightful  owner's  rights, 
should  be  brought  home  to  the  county  treasurer :    lb. 

County  Treasurer. 

Where  one  who  had  been  County  Treasurer,  deposited  money  with  the  clerk  of  the 
county  board  as  security  for  any  amount  which  might  be  found  due  from  him  as  sodi 
Treasurer,  and  afterwards  brought  suit  for  such  moneys,  alleging  that  there  had  been 
a  correct  final  settlement  between  him  and  the  county,  and  there  was  nothing  doe 
from  him  to  the  county:  Held,  1.  That  the  court  might  go  behind  such  settle- 
ment, even  after  the  lapse  of  six  or  seven  years : 

That  upon  satisfactory  evidence  of  a  mistake  in  such  settlement,  and  that  there 
was  in  fact  a  balance  due  from  the  plaintiff,  judgment  was  properly  rendered  against 
him,  notwithstanding  an  alleged  loss  of  vouchers  used  upon  such  settlement ;  espec- 
ially when  he  did  not  show  what  those  vouchers  were,  and  for  what  purposes  the 
amounts  named  therein  were  paid :  Sexl<m  v.  Superman  of  BiehUmd  Cbw^,  27 
Wis.,  349. 

CRiMiNAii  Law. 

1.  It  is  the  duty  of  a  judge  to  be  personally  present  in  court,  and  to  find,  judid- 
ally,  the  facts  upon  which  his  conclusions  are  based.  Judicial  power  can  not  be 
delegated.  Where,  therefore,  a  judge  is  absent  from  the  court^  and  telegraphs  to 
the  clerk  to  discharge  a  jury,  and  the  clerk  so  does :  Held,  to  be  error,  and  the 
prisoner,  in  such  case,  is  entitled  to  his  discharge :    Stale  v.  Je§erwa,  66  N.  C,  d09. 

2.  If  one,  by  trick  or  contrivance,  gets  possession  of  the  goods  of  another,  and  the 
act  be  done  in  such  a  way  as  to  show  a  felonious  intention  to  emde  (he  Imp,  he  is 
guilty  of  larceny,  as  where  one  snatches  money  from  the  hands  of  a  man,  and  imme- 
diately escapes  to  evade  the  process  of  law:    State  v.  Hendenon,  lb,,  627. 

Damages. 

1.  Exemplary  damages  can  not  be  recovered  in  an  action  for  the  converai<m  of 
goods  and  chattels,  where  there  was  no  wrongful  taking  of  the  same :  Jones  v.  Bak- 
illy,  16  Minn.,  320. 

2.  Where  there  is  a  fraudulent  warranty  in  the  sale  of  a  flock  of  sheep,  the  wl^ 
ranty  being  single,  and  r«dating  to  an  infectious  disease,  the  plaintiff  is  entitled  to 
recover  the  whole  loss  occasioned  by  the  presence  of  the  disease  among  the  Ha^ 
purchased,  as  well  among  those  of  the  flock  which  took  the  infection  after  the  «te 
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withoat  the  fault  of  the  plaintiff,  as  those  which  had  it  when  the  sale  was  made.  He 
may  also  reooTer  such  consequential  damages  as  have  resulted  to  another  flock,  owned 
by  him  at  the  time  of  the  purchase,  from  such  infectious  disease  communicated  to  it 
bj  the  flock  purchased,  by  reason  of  their  being  mingled  together ;  the  plaintiff  being 
ignorant  of  the  existence  of  the  disease  in  the  flock,  purchased,  and  not  being  charge- 
able with  want  of  ordinary  care  in  the  premises:  Marsh,  v.  Webber y  16  Minn.,  418. 

Dedication. 

1.  Selling  lots  bounded  by  streets  is  a  parol  dedication  to  the  public  by  the  owner 
of  the  right  to  use  and  enjoy  the  streets  for  all  the  purposes  pertaining  to  such  an 
easement.  Such  a  dedication  does  not  diyest  the  owner  of  the  right  to  the  soil :  Went 
Corm^lon  v.  Frddngy  8  Bush,  121. 

2.  \Vhere  land  is  sold  bounded  on  a  highway,  or  upon  or  along  a  highway,  the 
thread  or  center  line  of  the  same  is  presumed  to  be  the  limit  and  boundary  of  such 
land,  in  strict  analogy  with  the  case  of  a  stream  of  water  not  nayigable;  and  the  same 
rale  applies  to  a  private  street,  as  well  in  the  city  as  in  the  country,  opened  by  the 
grantor,  upon  which  he  sells  house-lots  bounding  upon  it :  (See  2  Washburn  on  Beal 
Property,  side-page,  636.)  TrwAees  of  BawesvUle  v.  Lander^  etc.,  8  Bush,  679, 

DXPOSTTIOX. 

A  deposition  in  a  suit  in  equity  is  admissible  in  a  suit  at  law  between  the  same  par- 
ties for  the  same  subject  matter:  Winch  v.  JameSy  68  Penn.,  297. 

Bevbe  AiTD  Legacy. 

1.  A  testator,  by  his  will,  gave  to  a  woman  whom  he  described  himself  as  intending 
to  marry,  and  whom  he  did  marry  soon  afterwards,  his  dwelling-house  and  furniture, 
or,  m  event  of  his  sale  of  the  house,  then  $7,000  ''to  enable  her  to  purchase  a  com- 
fortable home ; "  and  also  gave  her  for  life  the  income  of  $10,000.  The  house  was 
appraised  at  $5,000,  and  was  subject  to  a  mortgage  to  secure  a  note  given  by  the  tes- 
tator for  $4,000.  The  testator  also  gave  to  an  adopted  son,  besides  some  small  specific 
l^cles,  'Hhe  income  arising  from  the  sum  of  $10,000,  to  be  expended  by  his  guardi- 
an for  his  support  and  education  during  his  minority,  and  the  principal  sum  of 
$10,000  at  m^rily.''  He  gave  several  other  legacies,  and  made  no  residuary  dispo- 
lifioo  as  to  his  estate.    When  he  died,  the  assets  were  insufficient  to  pay  the  legacies. 

Hddj  (1)  That  the  legacy  of  the  income  of  $10,000  to  the  widow  was  to  be  pre- 
ferred to  all  the  other  legacies,  and  was  payable  from  the  time  of  the  testator's  death. 
(2)  That  she  was  entitled  to  have  the  mortgage  paid  out  of  the  personalty.  (3)  That 
the  legacy  of  the  income  of  $10,000  to  the  son  was  next  to  be  preferred  to  the  other 
ItpasBf  and  was  payable  from  the  time  of  the  testator's  death.  (4)  That  the  legacy 
of  the  principal  of  $10,000  to  the  son  must  abate  in  common  with  the  other  legacies: 
jMe  V.  Swagey^  106  Mass.,  100. 

fL  A  testator,  in  making  his  will,  gave  a  legacy  to  his  sister,  being  partly  induced  by  a 
ittn  to  reward  her  for  supporting  their  mother,  as  she  had  done  and  was  still  doing ; 
••I  be  told  her  that  she  would  be  compensated,  as  he  had  provided  for  her  in  his  will ; 
M  A«te  was  nothing  else  to  show  any  contract  on  the  part  of  the  testator,  nor  did 
4i  Arter  know  the  amount  of  the  legacy. 

Mfi,  Tluil  the  legacy  was  not  preferred,  and  if  the  assets  were  insufficient,  must 
i^l|lia  ^ommoti  with  other  general  legacies:  lb, 

of  a  libel  for  a  divorce  for  the  cause  of  adultery,  on  the  ground  that 

fhot  proved,  is  conclusive  evidence,  in  subsequent  proceedings  for  di- 

Alpftrties,  that  the  alleged  act  was  not  committed:  Lewis  v.  Lewisj  106 
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Dbaikage  of  Land. 

1.  A  '* water-coarse''  is  a  stream  umaUy  flowing  in  a  particular  direction,  in  a  definite 
channel,  and  discharging  into  some  other  stream  or  body  of  water ;  and  the  term 
does  not  include  surface  water  conveyed  from  a  higher  to  a  lower  leyel  for  limited 
periods  daring  the  melting  of  snow,  or  during  or  soon  after  the  fall  of  ram,  through 
hollows  or  ravines  which  at  other  times  are  dry :  Hoyt  et  aL  y.  City  of  Hmdwtj  27 
Wis.,  656. 

2.  Although  the  owner  of  land  can  not  divert  from  its  natural  coarse  and  throw 
upon  the  land  of  another,  to  his  injury,  surface  water  fidling  or  accumulating  upon 
Ate  (wn  land  {PeUigrew  v.  EvanmnlUf  25  Wis.,  223),  yet  the  owner  of  lower  land  mij 
lawfully  obstruct  the  flow  of  surfooe  water  thereon  from  the  adjacent  highor  groonds 
of  other  proprietors,  and  in  so  doing  may  turn  the  water  back  upon  such  adjiceDt 
grounds  or  ofi*  from  his  OMm  lands  on  to  or  over  ihe  lands  of  anothen  lb. 

3.  Quercj  whether  there  may  be  an  exception  to  this  rule  in  the  case  of  a  hilly  le- 
gion,  where  large  tracts  of  land  are  drained  through  a  narrow  gorge,  and  would  be 
submerged  or  greatly  injured  by  its  obstruction,  so  that  the  rule  if  applied  would  op- 
erate adversely  to  the  interest  of  agriculture:  Ih. 

4.  Cities,  towns  and  villages,  as  owners  of  lands  for  highways  and  other  public  par- 
poses,  have  the  same  rights  as'  private  owners  to  obstruct  or  repel  the  flow  of  surface 
water:  lb, 

5.  Where  the  passage  of  surface  water  through  a  ravine  is  obstructed  by  the  officers 
or  agents  of  a  city  in  the  construction  of  street^*,  the  owner  of  adjacent  land  injured 
by  such  obstruction  can  not  recover  damages  therefor:- /&. 

Duress. 

1.  A  promissory  note  in  settlement  of  a  claim  may  be  void  as  given  under  an 
agreement  to  suppress  a  criminal  prosecution,  although  no  threats  of  prosecution  are 
made  at  the  time  of  settlement,  if  they  have  been  made  a  few  days  before  and  not 
been  retracted:  Ihyhr  v.  Jaques,  106  Mass.,  291. 

2.  The  threat  of  a  criminal  prosecution,  used  to  compel  the  giving  of  a  promiasorr 
note,  may  constitute  duress,  although  the  amount  for  which  the  note  is  given  is  actu- 
ally due  to  the  payee  from  the  maken  lb. 

Ejbctbcent. 

1.  Ejectment  can  not  be  maintained  to  recover  the  title  and  possession  of  a  street 
or  highway  dedicated  by  the  proprietor  of  the  soil  to  public  use.  Indictment  or  in- 
junction is  the  proper  remedy:     West  Covington  v.  Freking,  8  Bush,  121. 

2.  The  owner  of  the  land  may  maintain  his  action  to  recover  the  title  and  posses- 
sion against  those  who  are  setting  up  an  adverse  claim  to  it,  although  he  may  hare 
parted  with  the  right  of  way  over  it:    lb. 

3.  A  judgment  in  ^ectment  against  the  defendant  is  conclusive  evidence  that  he 
was  in  possession  when  the  writ  was  served:    Sopp  v.  Winpenny^  68  Penn.,  78. 

Election. 

1 .  In  a  petition  for  contesting  an  election,  alleging  that  the  election  was  not  held  at 
the  places  appointed  by  law,  etc.,  it  is  not  material  that  it  does  not  allege  that  the 
irregularities  were  committed  for  the  purpose  of  advancing  the  election  of  the  re- 
spondent and  defeating  the  complainant:    MelmCB  Que,  68  Penn.,  333. 

2.  Holding  the  election  at  the  place  fixed  by  law  is  essential  to  its  validity.  It 
seems,  however,  that  on  the  destruction  of  the  designated  building  on  the  eve  of  an 
election,  it  might  be  held  on  the  same  or  contiguous  ground.  In  such  case  the  necet- 
sity  must  be  absolute,  not  merely  convenient.    lb. 
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3.  If  an  election  be  held  at  a  place  not  fixed  by  lav,  the  returns  shoald  be  stricken 
out  by  the  return  judges:    Ih. 

4.  A  whole  election  district  may  be  stricken  oat  on  showing  an  entire  disregard  oi 
conformity  to  the  law  in  holding  it,  either  by  design  or  ignorance:    Ih, 

5.  Where  an  election  was  not  opened  till  2  o'clock  p.  m.,  the  law  requiring  it  to  be 
opened  between  6  and  7  o'clock,  A.  M.,  the  return  should  be  r^ected:    1  b, 

EqriTABIiE  JuRISDIGnOV  AKD  BELIEF. 

• 

1.  M.  and  others  file  a  bill  for  the  sale  of  land  in  which  infants  are  interested,  and 
the  interest  of  M.  is  stated  in  the  bill  to  be  one-half  the  tract.  The  land  is  sold  and 
the  sale  confirmed,  money  paid  and  conveyance.  In  fact,  M.  is  entitled  to  the  whole 
tract,  and  files  her  bill  of  review  to  set  aside  the  sale  on  the  ground  of  mistake.  The 
mistake  of  M.  as  to  her  rights,  was  a  mistake  of  law,  and  a  court  of  equity  will  afford 
no  relief  in  such  case:    ZoUman  v.  Moore,  et  al,,  21  Grattan,  313. 

2.  The  prayer  of  the  bill  being  for  a  sale  of  the  land,  and  the  decree  and  sale  being 
of  the  land  and  the  deed  conveying  it,  the  title  of  all  the  parties  to  the  suit  passed  by 
the  deed:    Jb. 

3.  The  purchaser  was  not  bound,  as  against  the  parties  to  the  suit,  to  inquire 
whether  their  title  to  the  property  was  such  as  stated  in  the  bill:    Id.,  313. 

4.  The  purchaner  is  a  bona  fide  purchaser  for  value  without  notice,  and  having  the 
legal  title,  M.  is  not  entitled  to  recover  against  him:    lb, 

5.  If  a  discovery  from  the  plaintiff  is  necessary  to  enable  the  defendant  to  make 
his  defense  at  law,  he  must  file  his  bill  for  the  discovery  before  the  judgment  has 
been  rendered  against  him.  And  he  can  not  go  into  equity  for  discovery  and  relief 
against  the  judgment  after  it  has  been  rendered:     Oreen  &  SuUle  v.  Masaie,  lb.,  356. 

6.  That  money  is  scarce,  and  that  the  large  cash  payment  required  at  a  sale  under 
a  deed  of  trust,  will  be  attended  with  great  if  not  irreparable  loss  to  the  owner  of  the 
property,  ia  no  ground  for  an  injunction  to  the  sale:  MuUer,  Sac.,  v.  Bayhf,  etal.,  lb., 
621. 

EqurrABLE  Lien. 

1.  A.  sold  land  to  B.,  October  30th,  1856,  taking  three  land  warrants  from  him  in 
part  payment,  relying  upon  B.'s  representations  that  he  was  the  owner  thereof.  The 
warrants  were  genuine,  but  the  assignments  thereof  were  forged,  in  consequence 
whereof  A.  acquired  no  title  in  the  warrants  by  the  transaction.  Both  parties  were 
ignorant  of  the  fact  that  said  assignments  were  forged,  and  believed  that  they  were 
genaine,  and  there  wan  no  intention  on  B.'s  part  to  deceive  or  defraud  A.,  who  dis- 
covered that  the  assignments  were  forged  as  to  two,  in  1861;  as  to  the  third,  in  1863: 

Held,  that  that  part  of  the  purchase  money,  in  payment  whereof  said  warrants 
•were  so  taken,  remained  in  fsLCi  unpaid,  and  that  A.  had  an  equitable  lien  therefor 
on  the  land:    Ihike  v.  Balm,  et  a/.,  16  Minn.,  306. 

2.  Prior  to  said  purchase,  B.'s  wife  had  lent  and  advanced  to  him  a  sum  of  money, 
of  her  separate  property,  upon  the  agreement  that  B.  might  invest  the  same  in 
lands,  or  otherwise,  and  be  the  owner  of  such  lands  or  other  purchases,  in  his  own 
name,  but  when  requested,  was  to  account  to  his  wife  for  the  said  loan,  and  transfer 
to  her  the  funds,  or  any  land  purchased  with  them.  Said  warrants  were  purchased 
with  a  part  of  said  money  by  B.,  for  himself,  and  as  his  property.  Subsequently  to 
said  purchase  said  lands  were  conveyed  by  B.  to  his  wife,  at  her  request,  to  apply  on 
said  loan,  at  an  agreed  valuation. 

Hdd,  that  B.'s  wife  was  not  a  purchaser  for  value  within  the  rule  that  the  equitable 
lien  of  the  vendor  for  unpaid  purchase  money  will  not  be  enforced  against  a  bona  fide 
purchaser,  for  value,  without  notice:    lb. 
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EqUTTY  PKACnCE. 

1.  The  object  of  a  preliminary  iiyonction  is  simply  preventive,  to  maintain  ^oo^ 
as  they  are  until  the  rights  of  the  parties  can  be  considered  and  determined  after  t 
full  hearing.  Preliminary  injunction  is  never  awarded  except  when  the  eqnitf  of 
the  complainant  is  clear,  supposing  the  facts  of  which  he  gives  prima  faeU  eyideooe 
to  be  ultimately  established :  Audenried  v.  P.  A  ILB,  Co,,  68  Penn.,  370. 

2.  A  tribunal  which  finds  itself  unable  directly  to  decree  a  thing,  should  DOt  tt- 
tempt  to  accomplish  it  by  indirection.    lb. 

Estoppel. 

1.  If  a  person  encourages  another  to  purchase  either  land  or  a  chattel,  he  can  not 
afterward  assert  any  title  in  himself  to  the  thing  purchased,  although  he  mtj  hire 
been  ignorant  of  his  rights  when  he  gave  the  encouragement ;  for  though  there  may 
have  been  no  fraudulent  intent,  yet  the  assertion  of  his  title  would  operate  as  a 
fraud,  in  the  same  manner  as  if  there  had  been  a  fraudulent  purpose.  Bix  t. 
Bunce,  Admr.^  49  Mo.,  231. 

2.  No  estoppel  of  record  is  created  against  one  not  a  party  to  the  record,  even 
though  he  had  instigated  the  trespass,  on  account  of  which  the  action  was  brought, 
aided  in  the  defense  of  the  action,  employed  counsel,  introduced  his  deeds  in  evi* 
dence  and  paid  the  costs,  and  though  he  and  the  present  defendant  claimed  by  deeds 
under  the  present  trespasser. 

The  principle  of  estoppel  by  record,  by  which  an  end  is  put  to  litigation,  and  par- 
ties and  privies  are  concluded,  and  can  not  be  heard  to  make  averment  contrarj  to 
the  finding  of  a  jury,  fixed  by  judgment  in  regard  to  a  fact  precisely  put  in  isoe, 
underlies  and  is  acted  upon  in  all  modes  of  procedure;  and  while,  under  our  present 
System  the  complaint  and  answer  are  usually  so  difibse  that  an  issue  is  seldom 
joined,  with  a  precision  which  is  required  to  work  an  estoppel,  yet  when  the  com- 
plaint avers  title  in  the  plaintiff,  and  sets  up  title  in  the  defendant,  a  verdict  and 
judgment  will  conclude  the  parties  and  privies  in  respect  to  the  title  as  completely  at 
a  verdict  and  judgment  in  the  old  action  of  trespass  quare  daudom  fregk,  where 
the  only  plea  was  liberum  (enementum :      FaUa  v.  GumbU,  66  N.  C,  455. 

3.  One  who  has,  and  knows  he  has  title  to  property,  who  is  present  at  a  sale  of  it 
as  the  property  of  another,  and  who,  when  it  is  publicly  announced  before  the  bid- 
ding commences,  that  all  persons  claiming  the  same  are  requested  to  make  known 
their  claim,  remains  silent,  is  estopped  afterwards  from  setting  up  his  title  against  a 
purchaser  for  value  at  said  sale :  Mason  v.  WilUamSf  564,  lb.  See  also,  Rioe  ?. 
Bunce,  Admr.,  49  Mo.,  231. 

4.  One  who  accepts  a  deed  for  property,  and  claims  and  acts  under  it,  knows  all 
the  facts  constituting  title,  and  intends  to  hold  under  it  if  he  can,  has  such  knowl- 
edge as  the  law  intends  by  that  term,  and  every  reason  applies  why  it  should  not  be 
disclosed,  which  applies  in  the  very  rare  case  of  absolute  knowledge  that  the  title  it 
good:    lb, 

5.  There  is  a  qualification  of  the  rule  to  the  extent,  that  the  true  owner  moii 
mean  for  the  purchaser  to  act  upon  his  representations,  but  one  comes  within  thia 
qualification  even,  who,  by  his  conduct,  whether  it  be  fraudulent  and  maio  emmOj  or 
simply  negligent  and  emissive,  gives  others  reasonable  ground  to  belie?e  that  he 
has  no  claim  (for  in  this  connexion,  title  and  claim  are  synonymous)  to  the  prop- 
erty, and  such  others  do  so  believe  and  act  on  such  belief:    lb, 

6.  Not  only  the  uberrima  fides,  but  that  simple  bona  fides  which  the  law  eiadv 
from   every    man,  required  the  true  owner   to   make  known  his  claim   at  mA 
sale  or  never ;  he  should  have  given  all  bidders  the  advantages  he  ponpCMcd,  ftgm 
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bBcidiuiTe  knoirlodge,  hisumiaion  todoso  amoDoied  to  a  negligence  which  im- 
pailcd  the  intercBta  of  othen  snd  gave  him  an  unfair  advantage  over  them,  en- 
tUing  him,  if  he  could,  to  buy  low,  and  therebjr  secure  an  indiaptitabU  title,  or,  if 
uxHher  outbid  him,  to  fall  back  on  his  reaeived  claims :    lb. 

7.  No  eitoppcl  arising  from  a  sheriff's  deed  is  fed  by  an  after-acquired  interest — 
ktnoe,  when  A.  bad  no  title  to  land  sold  under  eiecution  at  hia  proper!;,  so  that 
oMliiiig  passed  at  the  time  by  such  deed,  one  trho  afierwarda  lakes  a  deed  from  the 
deCcndiDt  in  such  execution,  is  not  estopped  to  show  IbaX  in  Tact  hia  vendor  had  no 
title  u  the  date  of  the  execu^on  sale. 

Neither  is  such  vendee  estopped  to  show  want  of  Utle  as  above  stated  by  any  rule 
oTpnctice;  as  the  rule  that  when  both  parties  claim  under  tbe  tame  person,  neither 
«faa[l  be  permitted  to  deny  his  title  has  been  adopted  for  the  purpose  of  aiding  the 
»iimini«ttation  of  joatice  by  dispensing  with  the  necessity  of  requiring  the  proof  of 
original  grants  and  metae  conveyances,  and  after  the  rule  has  effected  this  purpose  it 
ia  fuiaiu  offoio,  and  the  matter  Is  then  open  in  regard  to  the  tide,  subject  to  tbe  doc- 
trioe  of  estoppel,  and  such  other  priaciplea  as  may  be  applicable :  i^Vey  v.  Banuoar, 
M  N.  C,  4S6. 

B.  The  rule  is,  that  when  one,  by  his  conduct,  unintentionally,  gives  another  reason- 
>lile  ground  to  believe  that  a  certain  state  of  facte  exists,  and  the  other  acta  on  the 
belief  so  induced,  that  he  will  be  damaged  if  it  is  not  true,  the  person  so  inducing  is 
Moisted  as  to  the  other,  afterwards  to  deny  the  existence  of  auch  a  state  of  fiiets : 

JfiHo-  V.  n*  Land  and  Lumber  Co.,  lb.,  603. 

i.  The  principle  that  a  tenant  can  not  dixpute  hia  landlord's  title  ia  in  full  force,  but 
>  lenant  wax  never  prevented  from  showing  an  equitable  title  in  himself,  or  any  (acta 
■kich  would  make  it  inequitable  to  uae  hia  legal  estate  to  deprive  him.  of  the  pos- 
Maion. 

For  this  purpose,  formerly,  the  tenant  was  driven  into  equity,  but  under  the  present 
Tatem,  the  tenant  in  such  cases  can  avail  himself  of  such  equitable  defense  by  hia 
•w*^  Tanxr  v  Loaie,  lb.,  418. 

10.  The  (set  that  in  a  former  suit  by  tbe  present  defeodanta  against  the  preeent  plaint- 
iff tbe  complainants  therein  Boueht  to  compel  the  execution  of  a  new  lease  in  lorm  for 
In  that  suit  (the  plaintiff  herein,)  demurred 
Lnt  to  renew  was  a  personal  covenant  of  the 
and  the  determination  of  the  court  in  that 
e  ran  with  the  land,  and  bound  the  defend- 
slop  the  present  plaintifffrom  now  claiming 
Bty-nine  years,  which  took  effect  upon  the 
T. Noonan ttal.,2J  Wis., 272. 


other  parties,  and  does  not  ordinarily  act  in 
T.  Ha  is  not  intrusted  with  the  custody  of 
or  sell,  and  ii  not  authorized  to  buy  and  sell 
y  and  sell  in  his  own  name,  as  well  as  in  the 
d  with  the  possession,  management,  control 
r  sold,  and  has  anpecial  property  In  them. 
Yirfe  q^ii,  to  receive  payment  for  property 
him  b?  the  purchaser,  it  is  at  his  own  risk, 
ority  <sn  be  inferred.  If  a  broker  sells  the 
'ithout  some  spedal  authority  so  to  do,  Inaa- 
the  principal  will  have  the  tame  rights  and 
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remedies  against  the  purchaaer  as  if  his  name  had  been  disclosed  bjr  the  broker.  Fac- 
tors majrsue  in  their  own  name  for  the  price  of  goods  sold  hy  them  for  their  principal, 
and  have  a  right  in  their  own  names  to  receive  payment,  and  to  discharge  the  debtors 
from  their  official  transactions,  unless  notice  is  given  to  the  contrary  by  their  princi- 
pal. Where  goods  are  sold  by  sample,  as  in  this  case,  and  the  purchasers  were  in- 
formed in  the  city  of  Louisville,  at  the  time  of  the  sale,  that  they  were  not  in  posws- 
pion  of  the  seller,  but  were  in  the  East,  and  were  to  be  shipped  and  delivered  to  the 
purchasers  thereafter,  the  law  will  infer  that  the  purchasers  knew  the  goods  belonged 
to  other  parties,  and  that  the  seller  was  a  mere  broker :  Orahcan  A  Ch.  v.  Dvdhrafi, 
FUch  &  Co.,  8  Bush,  12. 

Fence. 

Adjoining  landowners  agreed  not  to  make  any  common  division  fence;  each  wis  lia- 
ble to  the  other  for  trespass  from  his  cattle :  MtUigan  v.  Wehinger,  68  Penn.,  235. 

FiDuciAjiY  Obligations. 

The  discharge  of  a  bankrupt  does  not  relieve  him  from  fiduciary  obligations.  A 
security  of  the  bankrupt,  having  paid  his  liability  on  his  guardian's  bond,  recovered 
judgment  against  him,  and  subjected  his  estate  acquired  after  his  discharge.  Carlm, 
ndm\  V.  Oarlin,  etc.,  8  Bush,  141. 

Fixtures. 

Where  land  is  sold  and  conveyed,  having  situate  and  upon  and  attached  and  affixed 
to  it  a  steam  saw  mill  and  machinery,  they  vrill  be  regarded  as  a  part  of  the  realty, 
and  will  pass  to  the  grantee  by  the  conveyance :  Pea  v.  Pea,  35  Ind.,  387. 

Foreclosure  op  Mortgage. 

1.  One  who  buys  land  subject  to  a  mortgage,  which  he  undertakes  to  pay  as  a  part 
of  the  purchase  money,  can  not  set  up  the  defense  of  usury  in  an  action  to  foreclose 
the  mortgage:  Stomas  v.  MitcheU,  27  Wis.,  414. 

2.  In  foreclosure  of  a  mortgage  made  by  husband  and  wife  to  secure  kU  note,  act« 
of  the  husband  which  would  estop  him  from  setting  up  usury  in  the  note,  do  not  estop 
the  wife,  in  respect  either  of  the  homeslead,  or  of  her  veMed  dower  interest :  QanjMl  t. 
Babcock,  lb.,  612. 

PoREiGN  Judgment. 

When  the  courts  of  a  sister  State  have  jurisdiction,  its  judgments  are  final  and  con- 
clusive^ every  other  State :  lUber  v.  Wiight,  68  Penn.,  471. 

Forged  Check. 

The  responsibility  of  the  drawee,  who  pays  a  forged  check,  for  the  genuineness  of 
the  drawer's  signature,  is  absolute  only  in  favor  of  one  who  has  not,  by  his  own  ftnlt 
or  negligence,  contributed  to  the  success  of  the  fraud,  or  to  mislead  the  drawee;  and 
if  the  payee  took  the  check,  drawn  payable  to  his  order,  from  a  stranger  or  other  third 
person,  without  inquiry,  although  in  gCKxi  faith  and  for  value,  and  gave  it  currency  and 
credit  by  indorsing  it  before  receiving  payment  of  it,  the  drawee  may  recover  back  the 
money  paid:  National  Bank  of  North  America  v.  Bangs,  106  Mass.,  441. 

Fraud. 

1.  Where  one  purchases  the  whole  of  a  debtor's  property  sulgect  to  sale  on  execo- 
tion,  knowing  that  his  vendor  is  largely  indebted,  and  has  recently  declared  his  inten- 
tion not  to  pay,  the  mere  fact  that  such  debtor  assures  him,  at  the  iime  of  the  sale, 
that  one  purpose  of  it  is  to  enable  him  to  pay  the  debt,  will  not  purge  the  transadioB 
of  bad  faith;  but  the  vendee  must  see  to  it  that  the  purchase  money  is  actually  applied 
(so  far  as  necessary)  to  the  discharge  of  such  debt :  Artery  v.  Johann  eiaL,21  Wis.,  M. 
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%  Fraadnlent  misrepresentations  and  concealment  by  the  Tendor  of  land  aa  to  the 
nature,  quality,  quantity,  situation  and  title  thereof,  in  order  to  entitle  the  yendee  to 
relief,  must  be  in  reference  to  some  material  thing  unknown  to  the  vendee  either  from 
want  of  examination  or  from  want  of  opportunity  to  be  informed.  And  if  the  buyer 
tnistj)  to  representations  which  are  not  calculated  to  impose  upon  a  man  of  ordinary 
pradence,  or  if  he  neglects  the  means  of  information  easily  in  his  reach,  he  must  sufler 
tbe  consequences  of  his  own  folly  and  credulity.  The  vendee  must  go  further,  and 
Rhow  that  some  deceit  was  practiced  for  the  purpose  of  putting  him  off  his  guard,  or 
that  some  special  confidence  was  reposed  in  the  representations  of  the  vendor,  and  that 
the  contract  was  made  and  entered  into  upon  the  strength  of  that  confidence.  And  in 
rach  cases  there  should  be  the  clearest  proof  of  the  fraudulent  misrepresentations : 
Lmgdon  v.  Green,  49  Mo.,  363. 

3.  Ordinarily,  the  maxim  of  caveal  emptor,  applies  equally  to  sales  of  real  and 
personal  property,  and  is  adhered  to  in  all  courts,  where  there  is  no  fraud.  But 
if  representations  made  by  one  party  to  a  contract,  which  may  be  reasonably  relied  on 
hj  the  other,  constitute  a  material  inducement  to  the  contract,  are  knowingly  falne 
caose  loss  to  the  other  party  relying-  on  them,  and  such  other  party  has  acted  with  or- 
dinary prudence,  he  is  entitled  to  relief  in  any  court  of  justice. 

4.  If  the  parties  have  equal  means  of  information,  the  rule  of  caveat  emptor  applies, 
and  an  injured  party  cannot  have  redress  if  he  fail  to  avail  himself  of  those  sources 
of  information  which  he  may  readily  reach,  "unless  prevented  by  the  artifice  or  con- 
trivance of  the  other  party. 

8o,  if  the  false  representation  is  a  mere  expression  of  commendation,  or  simply  a 
matter  of  opinion,  the  parties  are  considered  as  standing  on  an  equal  footing,  and  the 
coorta  will  not  interfere.  In  contracts  of  this  character,  fraud  without  damage,  of 
damage  without  fraud,  are  usually  not  the  subject  of  an  action  for  deceit:  Wahh  v. 
Bail,  66  N.  C,  233. 

Frauds,  Statute  of. 

1.  In  case  of  simple  contract,  where  one  makes  a  promise  to  another  for  the  benefit 
of  a  thini  person,  such  third  person  can  maintain  an  action  upon  the  promise,  though 
the  consideration  does  not  move  from  him:    Putney  v.  Famham,  27  Wis.,  187. 

2.  After  notice  of  such  promise  given  to  such  third  person,  and  assented  to  by  him, 
the  promisee  cannot  forbid  payment  to  him,  or  without  his  consent  require  payment 
to  be  made  to  himself— «ven  if  he  could  do  so  before  such  notice  and  assent,  which  is 
not  decided:    Ih, 

8.  Where  a  debtor  promised  orally  to  pay  part  of  his  debt  by  paying  his  creditor's 
indebtedness  to  a  third  person,  the  latter  being  notified  of  such  understanding,  and 
having  assented  thereto. — 

ITeW,  that  the  promise,  being  one  to  pay  in  a  certain  manner  promisor's  oven  debt, 
was  not  within  the  statute  of  frauds;  and  the  promisor  was  not  liable  for  the  amount 
IB  garnishment  by  a  judgment  creditor  of  the  promisee,  although  the  garnishee  pro- 
wn  served  before  actual  payment  to  the  third  party.  lb. 
4.  A  verbal  agreement  at  the  time  of  the  execution  of  the  deed,  that  the  grantor 
I  to  hok]  possession  of  the  land  during  his  life,  may  be  enforced  in  equity:  Oir- 
r,  iot,,  ▼.  Carpenter,  8  Bush,  283. 
&  Alnisi  was  created  by  purchasing  land  at  an  execution  sale,  upon  a  verbal  agre^e- 
lh«  owner  and  the  purchaser,  that  the  purchaser  would  hold  the  land  as 
%»  ih*  money  advanced  and  interest,  and  that  the  owner  should  have  the 
llllMkeiB:     WiUiamsY.  Willume,  lb.,  241. 

hnl  lopay  a  sum  of  money  at  the  obligor's  death,  and  delivery,  renders 
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it  perfect  as  a  present  obligation,  and  is  irrevocable:    Mack  and  Penon^t  Appodf  68 
Penn.,  231. 

Highways. 

1.  The  owner  of  the  land  over  which  a  highway  passes  retains  the  fee  and  all  the 
right  of  property  not  incompatible  with  the  public  enjoyment;  and  whenever  the 
highway  is  abandoned  the  owner  of  the  land  holds  it  without  incumbrance:  [Ak 
gdl  (Wi  Highsnygj  301  )>  West  Covington  v.  Freking,  8  Bush,  121. 

2.  The  owner  of  the  soil  not  only  retains  the  lee,  but  he  is  entitled  tor  all  mineralfl, 
etc.,  that  may  be  discovered  imbedded  in^  the  higliway;  and  such  mines  may  be  vsed 
or  worked  by  him  in  such  manner  aa  not  to  interfere  with  the  public  use;    lb. 

Husband  ajtd  Wife. 

1.  A  mechanic's  lien  was  filed  against  Woodward  for  materials  fumti^ed  to  build- 
ings on  a  lot  described  as  "belonging  to  the  above  named  Woodward,*' who  was  named 
in  the  claim  **a»  owner,  or  reputed  owner.'*  In  an  affidavit  of  defense  by  Woodward 
to  a  scire  facias^  he  averred  that  the  ground  belonged  to  his  wife,  that  he  was  in  pos- 
session of  the  lo^,  and  without  her  consent,  but  at  his  own  instance  and  for  hifl  bene- 
fit, without  her  knowledge,  he  contracted  for  the  materials,  etc: — • 

Heldj  to  be  insuflicient:     Wooduvrd  v.    Wilson,  68  Penn.,  208. 

2.  The  creditor  alleging  in  his  claim  that  title  was  in  the  husband,  could  hare 
judgment  against  the  husband,  sell  and  purchase  his  title,  and  thus  contest  the  irife'» 
claim  to  the  property  by  ejectment.     lb. 

3.  As  a  general  proposition  a  wife,  who  does  not  stand  in  the  relation  of  a  creditor 
to  her  husband,  can  not  set  aside  his  voluntary  alienation  of  hiff  personal  estate; 
Bonslaugh  v.  Bomloagh,  68  Fenn.,  495, 

4.  Arrears  of  alimony  can  not  be  collected  by  the  administrator  of  the  wife;  o/ifer  if 
the  husband  has  evaded  the  payment,  and  con>pelled  the  wife  to  contract  debts,  the 
administrator  may  recover  for  benefit  of  creditors:    lb. 

5.  A  direct  conveyance  from  a  husband  to  bis  wife  will  be  suatoined  and  npfield  in 
equity  in  either  of  the  following  cases,  namely:  First,  where  the  consideration  of  the 
transfer  is  a  separate  interest  of  the  wife  yielded  up  by  her  for  the  hoeband's  benefit, 
or  that  of  their  family,  or  wiiicb  has  been  appropriated  to  him  to  his  uses.  Second, 
where  the  husband  ia  in  a  situation  to  make  a  gift  to  his  wife,  and  distinctly  seperates 
the  property  given  from  the  mass  of  his  property,  and  sets  it  apart  to  the  separate 
sole,  and  exclusive  use  of  his  wife:    StmSy  et  cd.,  v.  BicheCts^  35  Ind.,  181. 

6.  Whenever  a  contract  would  be  good  at  law  if  made  by  a  husband  with  trustees        I 
for  his  wife,  that  contract  will  be  sustained  in  equity,  when  made  by  the  husband  and 
wife  without  the  intervention  of  trustees:    Jb, 

7.  The  contract  of  a  husband  can  not  create  a  mecbanic^ff  lien  opoiv  the  leal  estate 
of  his  wife.:    Johnson  v.  Tutewiler,  etcU^S^  Ind.,  353. 

Illegal  Considebation. 

1.  Where  a  promissory  note  was  given  by  A.  as  principal  and  B.  av  surety,  the 
consideration  of  which  was  tlie  hiring  of  a  substitute  in  the  Confederate  Slates  army, 
and  afterwards  the  surety,  at  the  request  of  the  principal,  paid  off  aaid  note  at  its 
value,  and  the  principal  gave  his  note  to  the  surety  lor  the  amount  psidr— 

Heid,  that  the  last  contract  was  a  new  and  independent  one,  ibunded  upon  (he  con' 
•^deration  of  money  paid  at  the  request  of  the  principal,  and  that  it  wa«  not  afiected 
by  the  illegality  of  the  original  note,  nor  by  any  knowledge  whicb  the  suiety  nuj 
have  had  of  that  fact:    PbweU  v.  Smith,  66  N.  O.,  401. 

2.  A  note  founded  upon  an  illegal  consideration,  payable  one  da}^  after  daJUj  indonid 


J 
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one  day  from  its  date,  can  not  be  recovered  on  hy  the  indorsee:    Bancum  v.  Smith,  lb. 
537. 

3.  If  money  be  lent  to  aid  in  the  accomplishment  of  an  illegal  purpose,  such  ille- 
gality is  not  purged  by  the  borrower  failing  so  to  apply  the  money:  Kingsbury  v. 
FUmming,  Ih.,  624. 

ISFANTS. 

1.  The  right  of  an  infant  to  show  canse  against  a  decree  which  affeeU  his  interests, 
after  be  arrives  at  age,  must  be  limited  to  this  extent,  to  show  cause  existing  at  the 
rendition  of  the  decree,  and  not  such  as  arose  afterwards.  The  question  must  always 
be,  can  any  cause  be  shown  why  the  decree,  at  the  time  it  was  rendered,  was  not  a  le- 
gal and  binding  decree:     WaXker's  ExW  et  <d.  v.  Page  et  o/,  21  Grattan,  636. 

2.  C.  dies  in  1855,  leaving  a  widow  and  children,  some  of  them  infants.  Dower  is 
vsigned  to  the  widow,  and  the  guardian  of  the  infants  files  a  bill  for  the  sale  of  their 
interest  in  the  dower  property,  making  the  widow  and  adult  children  parties.  In 
March,  1863,  there  is  a  decree  for  the  sale  of  the  whole  property,  and  the  sale  is  made, 
and  the  proceeds  invested  in  Confederate  bonds,  the  widow  to  receive  the  interest  dur- 
ing her  life.  After  the  infants  come  of  age,  they  seek  to  set  the  sale  aside  on  the 
ground  that  it  was  not  for  their  interest: — 

Hddf  if  the  court  that  pronounced  the  decree  had  jurisdiction  of  the  subject  and 
the  parties;  if  its  proceedings  were  regular  and  in  accordance  with  the  requirements 
of  the  law;  and  the  decree  is  sustained  by  the  evidence  then  introduced,  the  infants 
will  not  be  allowed,  as  against  a  bona  fide  purchaser,  to  go  out  of  the  record  to  show 
that,  upon  facts  and  events  arising  since  the  rendition  of  the  decree,  their  interests 
were  not  promoted  by  a  sale  of  their  real  estate.    lb, 

3.  In  this  case  all  the  papers  in  the  cause  were  destroyed,  except  the  decrees;  but 
the  decrees  showing  by  their  recitals  that  the  proceedings  had  been  regular,  and  that 
the  Court  was  satisfied  the  sale  was  for  the  interests  of  the  infants,  and  the  investments 
and  conveyances  having  been  made  according  to  the  decree,  the  sale  and  investments 
will  be  sustained:     /6. 

Ins  Keepebs. 

1.  An  inn  keeper  has  a  lien  upon  the  baggage  or  goods  brought  to  his  house  by  a 
guest,  for  the  amount  due  from  the  latter  for  board  and  lodging,  and  this  even  where 
&ach  goods  belong  to  a  third  party,  but  are  lawfully  in  the  guests  possession :  Man- 
uing,  d  at,,  v.  HoUenback,  27  Wis.,  202. 

2.  Where  the  inn-keeper,  withotit  any  fraud  being  practiced  upon  him,  accepts  fi 
draft  drawn  by  the  guest  in  payment  of  his  bill,  and  voluntarily  relinquishes  pos- 
Msdon  of  the  goods,  it  seems  that  his  lien  is  lost,  and  will  not  revive  if  the  goods 
come  again  into  his  possession :  lb. 

3.  But  where  he  is  induced  to  part  with  his  possession  by  fraudulent  representa- 
ts^ons  of  his  guest,  (as  that  a  draft  given  by  the  latter  for  the  amount  of  his  bill  is 
food  and  will  be  paid,  when  he  is  not  in  fact,  authorized  to  draw  such  a  draft),  there 
i»  DO  waiver  of  the  lien :  lb, 

bvuBAKCE. 

,  X  The  application  for  a  policy  of  insurance,  forms  a  part  of  the  contract  of  insnr- 
Mt  vhece  Uie  policy  refers  to  it  as  such.    And  in  an  action  by  the  insured  on  such 
fflttofy  tlwbofden  of  proof  is  upon  the  plaintifi*. 
fllt.^l^Ucstioii  must  be  set  out  in  the  complaint,  and  being  in  the  nature  of  a 

It,  the  truth  of  its  representations  must  be  proved  by  him.  A 
to  the  value  of  property  insured,  is  material,  even  though  the 
Stipulation  to  pay  two-thirds  of  the  real  value  oriess  if  the  loss 
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were  not  so  much,  but  the  doctrine  of  immateriality  does  not  apply  in  such  a  caae, 
the  representation  forming  a  part  of  the  contract,  and  being  made  in  response  to  a 
direct  question. 

A  charge  in  such  a  case,  that  the  application  was  not  a  part  of  the  contract,  that 
the  declaration  as  to  value  by  the  insured  was  a  mere  representaiionf  and  that  the  ouly 
question  for  the  connideration  of  the  jury  was  the  value  of  the  property  burnt,  i^ 
erroneous,  and  the  error  is  not  cured  by  the  remark  afterwards  made  to  the  jary, 
that  unIeA<)  such  statements  were  fraudulent  and  false,  they  would  not  bar  the 
plaintiffs'  right  to  recover.  Even  treating  the  statement  as  to  the  value  as  a  repre- 
sentation, it  is  not  a  correct  principle,  that  to  prevent  a  recovery,  it  is  necessary  to 
show  that  the  statement  was  fraudulent,  as  well  as  false,  and  herein  lies  the  differeooe 
between  a  representation  as  an  opinion  and  a  representation  of  a  fad.  It  is  sufficient 
to  avoid  the  policy  that  the  representations  were  false,  however  honestly  made^U  ma- 
terial they  must  be  perfectly  true :    BMUi  v.  The  L,  &  L.  &  G.  Ins,,  Co,,  66  N.  C,  70. 

2.  The  United  Life,  Fire,  and  Marine  Insurance  Co.,  and  the  Kenton  Insurance 
Company,  had  the  same  general  agent  in  Louisville.  Shea  &  O'Connell,  obtained 
from  said  agent  a  policy  on  goods,  etc.,  in  the  company  first  named,  and  on  the  next 
day  they  obtained  from  said  agent  a  policy  on  the  same  goods,  etc.,  in  the  other 
company.  Formal  notice  was  not  given  to  the  first  insurer,  nor  ¥ras  its  consent 
thereto  writen  upon  its  policy.  In  a  suit  against  it  to  recover  for  a  loss  which  oc- 
curred more  than  sixty  days  after  the  date  of  its  policy,  the  United  Life,  Fire  and 
Marine  Insurance  Company,  as  a  bar  to  a  recovery,  relied  on  the  following  condi- 
tions in  its  policy,  to-wit :  "If  there  is  or  shall  hereafter  be  made  any  further  in- 
surance on  the  property  hereby  insured  without  being  notified  to  this  company,  and 
itn  consent  thereto  written  hereon,  then  and  in  that  c>i8e  this  policy  shall  be  of  no 
binding  force  on  this  company." 

Held,  the  second  insurance  did  not  render  the  first  contract  absolutely  void.  The 
company  had  the  eleclion,  after  notice  of  the  violation  of  the  contract,  to  cancel  the 
policy  by  returning  a  proper  proportion  of  the  premium,  or  to  retain  the  premium 
and  permit  it  to  remain  in  full  force. 

Grood  conscience  and  fair  dealing  required  the  company,  in  case  it  was  intended  to 
enforce  the  forfeiture,  to  take  the  necessary  steps  within  a  reasonable  time  after  no- 
tice of  the  second  insurance.  The  knowledge  of  the  agent  was  notice  to  the  com- 
pany.      Von  Bories  <fec.,  v.  The  United  Life,  Fire  <fc  Marine  Ins,  Cb.,  8  Bush,  133. 

3.  A  merchant  to  whom  goods  are  consigned  for  sale  on  commission,  with  in- 
structions from  his  principal  to  insure  for  his  benefit,  is  bound  to  obey  the  instmc- 
tions  or  indemnify  the  consignor  against  any  losses.  And  although  usually  he  ha« 
no  insurable  interest  in  the  goods  further  than  the  amount  of  his  probable  commis- 
sions or  profits,  yet,  in  case  of  such  instructions,  he  may  protect  himself  against  lofses 
by  insuring  the  whole  property  consigned,  and  to  this  end  he  should  be  considered  as 
insured  for  the  full  value  of  the  property,  and  would  be  entitled  to  recover  of  the 
insurance  company  in  case  of  loss.  In  such  case  the  policy  ought  to  insure  to  the 
benefit  of  the  principal,  and  the  agent  or  consignee  ought  to  be  treated  as  a  trustee 
for  the  consignor,  and  the  amount  of  the  recovery  should  go  to  the  principal.  And 
in  a  suit  upon  the  policy,  in  the  name  of  the  consignee,  this  may  be  shown  in  order 
to  prove  that  he  had  an  insurable  interest  as  trustee  for  his  consignor :  Shav  v.  ^^^ 
Ins,  Cb.,  49  Mo.,  578. 

Landlord  and  Tenant. 

If  a  landlord  erects,  without  the  tenant's  consent,  on  land  included  in  the  demiw 
of  a  dwelling  house,  a  permanant  structure  which  renders  unfit  for  use  two  rooms 
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Lien. 

The  wroDgful  refusal  of  a  Court  to  permit  a  judgment  creditor  to  have  execution  on 
his  judgment,  does  not  operate  (upon  the  abolition  of  such  court,  pending  an  appeal 
from  such  refusal,)  to  impair  any  lien  acquired  theretofore,  or  which  might  hafe 
been  acquired  thereafter,  but  for  such  refusal,  under  the  maxim  adtia  legU  neminifiKil 
ir^riam.  Hence,  where,  after  judgment  obtained  in  1861,  and  executions  regularly 
kept  up  thereon,  a  motion  was  made  by  a  judgment  creditor,  in  18<(6,  in  one  of  tbe 
late  County  Courts  for  execution  upon  his  judgment,  which  was  wrongfully  refused, 
and  pending  an  appeal  therefrom,  such  court  was  abolished,  it  was  held  that  one  who 
purchased  from  the  debtor  pending  the  appeal,  took  the  l^al  estate,  but  subject  to 
such  lien  as  would  have  been  acquired  had  execution  issued. 

In  such  a  case,  if  the  judgment  creditor  had  not  a  complete  lien,  with  a  right  to 
perfect  by  issuing  an  execution,  his  proceeding  to  cause  execution  to  be  issued,  con- 
stituted a  lis  pendens,  of  which  every  one  is  held  to  have  had  notice,  and  a  party  pur- 
chasing from  the  judgment  debtor,  pending  the  proceedings,  is  considered  as  dealing 
with  him  under  exactly  the  same  conditions  and  subject  to  the  same  liens,  as  if  the 
County  Court  had  not  refused  an  execution,  and  the  same  had  been  regularly  iasned. 
The  creditor  so  delayed  must  be  placed  in  gtalu  quo,  and  as  a  corollary,  any  soch  pur- 
chaser is  affected  with  notice  by  a  presumption  Juris  el  dt  jure. 

The  above  stated  rule  is  founded  on  the  maxim  pendenie  liie  nikU  innofBetur,  wod  if 
sustained  by  considerations  of  public  policy:    laler  v.  Brown,  66  N.  C,  656. 

Mortgage. 

1.  Upon  the  execution  of  a  mortgage,  the  mortgagor  becomes  the  equUtabU  and  the 
mortgagee  the  legal  owner,  and  this  relative  situation  remains  until  the  mortgage  U 
redeemed  or  foreclosed.  Until  the  day  of  redemption  be  past,  the  mortgagor  haa  a 
legal  right,  and  after,  an  equity  of  redemption. 

A  mortgagor  allowed  to  remain,  in  possession,  by  the  long  acquiescence  and  iiU' 
plied  approval  of  the  mortg^ee,  is  not  a  trespasser  but  a  permissive  occupant,  and  a« 
such,  is  entitled  to  reasonable  demand  to  terminate  the  implied  license  before  aa  action 
can  be  brought  to  recover  possession.  A  purchaser  of  the  mortgagor's  estate  under 
execution,  and,  (where  he  has  leased,)  his  lessees,  are  entitled  to  the  right  of  the  mort- 
gagor:   Hem  f Ml  v.  JBom,  66  N.  C,  477. 

2.  A  icr^i  of  equity  will  never  decree  a  foreclosure  of  a  mortgage  until  the  period 
limited  for  payment  has  expired.  It  cannot  shorten  the  time  given,  by  express  cov- 
enant and  agreement  between  the  parties,  as  that  would  be  to  alter  the  nature  of  the 
contract  to  the  injury  of  the  party  affected:    Horshaw  v.  McKesaon,  lb.,  266. 

3.  When  a  mortgage  is  executed,  and  it  is  stipulated  that  if  the  mortgagor  Shall 
well  and  truly  pay  and  discharge  said  debts,  according  to  agreement — the  one-third 
part  in  three  years,  one-third  in  four  years,  and  the  remainder  in  five  years  from  date, 
then  the  said  deed  to  be  void": — 

Heldj  that  the  said  mortgage  cannot  be  foreclosed  until  the  last  period  mentiooed, 
viz:  five  years.  If  the  said  deed  had  stipulated  that  the  estate  should  be  forfeited  on 
the  failure  to  pay  the  specified  instalments  of  debts,  then  on  said  fidlure  the  mortga- 
gee cou'd  have  called  for  his  money  or  proceeded  to  foreclose:    lb, 

4.  Where  a  hill  to  foreclose  a  mortgage  is  filed  against  several  defendants,  some  of 
whom  claim  a  portion  of  the  lands  described  in  the  pleading  under  a  prior  mortgage, 
and  they  do  not  ask  that  the  same  be  sold: — 

Held,  that  it  is  error  to  decree  that  said  mortgaged  premsses  be  sold  for  the  henefit 
of  the  said  defendants:    lb. 

5.  Where  a  mortgage  is  executed  to  secure  the  payment  of  several  ppomisaoif 
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Botes  wben  they  shall  become  due,  it  may  be  forecloaed  upon  non-payment,  when 
doe,  of  any  of  the  notes:     ^fitter  v.  Remhy,  35  Ind.,  639. 

6.  Where  a  negotiable  promissory  note,  by  its  terms  payable  on  a  day  certain,  and 
it  a  bank  specified,  has  never  been  left  at  the  bank,  and  the  only  authority  of 
the  bank  and  its  ofiScers  is  tiiat  conferred  by  the  terms  of  the  note,  the  payee  be- 
ing absent  from  the  bank  with  the  note  in  his  possession  and  the  maker  informed 
ihamd  a  tender,  by  the  maker  to  the  cashier  of  the  bank,  of  a  sufficient  amount  in 
hwM  money  in  payment  of  the  note,  made  at  the  law  day,  coujpled  with  the  condUi^m 
that  the  note  be  delivered  to  him,  not  kept  good,  nor  in  any  manner  renewed* 
does  not  discharge  the  lien  of  a  mortgage  given  to  secure  the  note:  Bdmeetal.y  v. 
ir(mi6aii^A  f^o/.,  10  Minn.,116. 

7.  An  ai^i^nment  of  a  mortgage  debt  carries  the  mortgage  with  it:    Moore  v.  Cor^ 
neU,  68  Penn.,  320. 

MuNiaPAL  COKPOBATIONS. 

1.  The  city  of  Louiftville  can  require  the  tram  rail  to  be  substituted  for  the  crescent 
rail,  used  in  the  street  railway  tracks  constructed  by  the  Louisville  City  Railway 
Company,  under  a  contract  with  the  city  for  the  right  of  way,  etc.,  in  which  it  was 
rtipalated  that  the  most  approved  rail  should  be  used,  etc.  The  law  under  which  the 
contract  was  made  reserved  to  the  city  council  the  right  to  regulate  and  control  such 
nil  ways  as  it  may  authorize  to  be  laid  down  and  operated  in  the  streets  and  high- 
ways of  the  city.  All  the  streets  in  the  city  were  bouldered  or  macadamized  when 
the  railway  tracks  were  constructed  with  the  crescent  rail.  The  city,  having  inaugu- 
rated a  system  of  street  improvements  by  which  the  "Nicholson"  is  gradually  being 
enbstitnted  for  the  stone  pavements,  required  the  railway  company  to  take  up  its  cres- 
cent and  put  down  the  tram  rail  as  the  construction  of  the  Nicholson  pavement  pro- 
gresKd.  It  being  agreed  that  the  tram  was  the  better  rail  for  streets  in  which  the 
Kidiolson  pavement  was  used: — 

Iktd^  that  the  city  had  the  right  to  require  the  railway  company  to  substitute 
tkelraai  for  the  ereaeeni  raU^  at  the  cost  of  the  railway  company,  as  the  construction  of 
the  Nicholson  pavement  progressed:  Louimtle  City  Railway  Company  v.  Oiiy  of  Lou- 
imUe,  8  Bosh,  415. 

2.  Monicipal  corporations  have  no  power  to  limit  their  legislative  discretion  by 
eofenant.  They  may  contract  as  individuals,  but  their  legislative  enactments  must 
of  neoearity  have  the  sapie  effect  upon  their  individual  contracts  as  upon  those  of 
other  peiBons,  artificial  or  natural,  or  of  the  general  public:    lb, 

3.  The  city  can  not  refuse  to  exercise  its  power  to  regulate  and  control  its  streets 
and  highways  when  public  necessity  or  convenience  demands  that  it  shall  be  done:  76. 

4.  Nor  can  the  city  be  allowed  to  ex<;u6e  its  failure  in  this  particular  upon  the 
graond  that  it  has  by  contract  deprived  itself  of  the  right  to  act:    lb, 

5.  The  general  council  could  not  by  contract  deprive  itself  of  the  power  to  regulate 
te  noooMtmciion  of  railways  made  necessary  by  the  changes  in  the  character  of 
pvOMat  osed  upon  the  streets  of  the  city:    lb, 

^  The  city  government  has  the  general  power  to  so  regulate  the  use  and  enjoyment 
id  pirate  property  in  the  city  as  to  prevent  its  proving  pernicious  to  the  citizens 

B  WVf*  '*^l>6n  the  use  to  which  the  owner  devotes  his  property  becomes  a  nuisance, 
flBpil  hko  to  cease  to  so  use  it,  and  punish  him  for  refusing  to  obey  its  ordinances 
iVMtfslioiis  oonceming  such  use:    lb, 

j1mTBk$tS0ittmA  for  the  right  of  way,  etc.,  between  the  city  and  the  Louisville  City 
Wfcyffcwpmy  provided  that  the  city  shall  not  be  liable  for  any  damage  "from  any 
iB||M&^lifUm|POitetion  of  passengers  that  may  be  incurred  by  the  laying  of  sewers. 
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water  or  gas  pipes,"  etc  The  companj  refused  to  take  up  its  track  to  enable  th*  aif 
to  construct  a  sewer,  and  thereupon  the  city  caused  the  track  to  be  takoi  up,  and  tp- 
fused  to  replace  it  For  thus  taking  up  and  refusing  to  replace  the  trade,  the  dty 
did  not  become  liable  for  damages  to  the  railway  company.    lb, 

8.  The  amendment  of  1869  of  the  charter  of  the  city  of  Covington,  authorixing 
the  city  council,  by  a  unanimous  vote,  to  require  the  northern  portion  of  Msdisoa 
street  to  be  paved  with  Nicholson  pavement  at  the  cost  of  the  owners  of  the  Ion 
fronting  thereon,  is  held  to  be  unconstitutional.  Said  amendment  confers  upon  the 
city  council  the  power  to  improve  the  streets  or  alleys,  etc,  or  parts  thereof,  with 
Nicholson  pavement,  at  the  cost  of  the  property  owners,  "whenever  the  owno-  or 
owners  of  the  larger  part  of  the  front  feet  of  the  ground  frondng  oo  the  pro- 
prosed  improvement  shall  petition  therefor,  and  in  no  other  state  of  case.''  Thii?  lim- 
itation applies  to  every  street,  alley,  market  space  and  public  place  in  the  city  except 
the  northern  portion  of  Madison  street,  which  seems  to  be  the  leading  thorough&re 
in  the  city.  It  places  the  lot  owners  on  the  northern  portion  of  Madison  street  at  the 
mercy  of  a  unanimous  council,  and  leaves  it  within  the  power  of  the  owners  of  the 
greater  number  of  front  feet  abutting  on  every  other  street,  etc,  to  prevent  the  im- 
provement of  such  street,  etc.,  with  "Nicholson  pavement"  at  their  indiWdaal  ex- 
pense by  merely  failing  to  petition  therefor:     Howell^  <£c.,  v.  Brislol,  &C'f  8  £ush,  493. 

9.  Perfect  equality  in  the  imposition  of  local  taxation  can  not  be  attained,  but  nni- 
formity  in  the  manner  of  assessment,  and  approximate  equality  in  the  amount  of  the 
exactions,  are  essential  to  the  constitutionality  of  such  taxation.  This  principle  is 
applied,  in  this  case,  to  an  act  authorizing  street  improvements  to  be  made  under  dif- 
ferent rules  and  regulations  in  the  same  city  at  the  cost  of  owners  of  adjacent  lots.  Ih. 

10.  A  law  imposing  taxation  on  the  general  public,  the  evident  intent  and  legiti- 
mate result  of  which  is  to  equalize  the  burdens  so  far  as  practicable,  will  not  be  held 
as  violative  of  the  fundamental  law  merely  because  that  desirable  end  may  not  be 
attained.  But  when,  as  in  this  case,  the  most  probable  if  not  the  necessary  conse- 
quence of  the  law  is  to  produce  the  most  oppressive  inequality,  and  to  compel  a  small 
minority  of  tax-payers  to  provide  at  their  own  expense  an  improvement  of  geoeial 
utility  and  public  interest,  the  construction  of  which  costs  more  than  double  as  much 
as  the  character  of  such  improvements  in  general  use,  and  from  which,  when  con- 
structed, the  general  public  derives  almost  as  much  advantage  as  themselvee^  it 
assumes  the  character  of  an  attempted  exercise  of  "arbitrary  power"  over  the  prop- 
erty of  this  minority;  it  becomes,  in  the  constitutional  sense,  a  taking  and  appropri- 
ation of  their  property  to  the  public  use  without  compensaticm. 

No  such  power  over  the  property  of  the  citizen  can  be  constitutionally  exercised  bj 
department  of  our  State  government:    Ih, 

Nuisance. 

1.  The  alienee  or  grantee  may  become  responsible  for  the  continuance  of  a  nuis- 
ance either  to  a  party  originally  affected  by  it,  or  another  deriving  title  from  him. 
But  a  purchaser  of  property  on  which  a  nuisance  is  erected  is  not  liable  for  its  con- 
tinuance unless  he  has  been  requested  to  remove  it,  or  in*8ome  way  Informed  that  its 
removal  is  required.  The  injured  party  should  be  considered  to  acquiesce,  until  he 
requests  a  removal  of  the  nuisance.  Knowledge  of  the  existence  of  the  nuiaanoe  is 
not  equivalent  to  a  request  or  notice  to  remove  or  reform  it.  Weal  ^  Bro,  v,  Lou, 
Lex.  &  an.  i2.  R  Co.,  8  Bush,  404 

2.  The  right  to  abate  a  nuisance  or  to  recover  damages  for  its  continuance,  may  be 
barred  by  the  usual  analogous  period  of  limitation:    lb. 
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Oversees. 

An  overseer  who  contracts  to  carry  on  a  farm  for  the  owner  at  a  fixed  salary  for  the 
yew,  is  entitled  to  recover  for  the  value  of  his  services,  where  he  quits  his  employer 
before  the  expiration  of  the  year,  becanse  his  employer  sells  out  the  plantation,  ttock 

* 

and  crop,  and  directs  the  overseer  to  remain  and  carry  out  the  contract  with  the  pur- 
chaser of  the  plantation:     WoodUy  v.  Bond,  66  N.  C,  396. 

pRixapAL  AND  Agent. 

1.  C,  president  of  a  railroad  company,  and  A.,  agent  of  the  company,  borrow 
money  from  H.,  and  give  their  own  bond  for  it.  The  money  is  borrowed  for  the  use 
of  the  company,  which  is  itself  without  credit,  and  it  is  immediately  turned  over  to 
the  company.  A.,  as  agent,  receives  money  of  the  company,  out  of  which  he  is  ex- 
pected to  pay  the  debt;  but  the  bond  having  been  given  for  money  in  suit,  he  can  not 
pay  it,  and  C.  and  A.  become  insolvent. 

Held:  Irf.  The  money  having  been  loaned  to  C.  and  A.  individually,  with  the 
knowledge  that  it  was  for  the  use  of  the  company,  and  H.  having  chosen  to  take  the 
responsibility  of  C.  and  A.,  cannot  afterwards  make  the  company  his  debtor:  Stride' 
daJ,Y.  Winch  &  Pol.  R.  R.  Co.,  21  Gratlan,  440. 

2.  The  company  having  put  money  into  the  hands  of  A.  to  pay  the  debt,  they  are 
not  liable  in  equity  aa  having  received  the  benefit  of  the  loan:    lb. 

3.  A  bank  check  having  the  words  "-£tna  Mills"  printed  in  the  margin,  and  pigned 
''A.  B ,  Treasurer,"  is  the  check  of  the  -£tna  Mills  and  not  of  A.  B.:  Cai-peTUer  v. 
Farnmnih,  106  Mass.,  561. 

Pbomissoky  Notes. 

1.  A.  bought  goods  of  B.,  on  sixty  days,  C.  to  give  A.  credit,  promising,  verbally, 
that  if  A.  did  not  pay  for  them,  he  would.  The  goods  were  delivered  on  the  faith  of 
thin  promise.  A.  made  default.  Afterwards  C,  at  B.^s  request,  and  to  secure  him, 
indoraed  an  unsigned  note  for  the  amount  due,  payable  sixty  days  thereafter  to  C,  or 
order,  and  delivered  it  to  B.,  with  the  understanding  that  B.  should  procure  A.  to 
&SR  it,  which  he  did. 

Uddj  that  C.  was  liable  thereon  as  indorsen    Rogers  v.  Stevenson,  16  Minn.,  68. 

2.  If  a  note  is  payable  at  a  bank  in  this  State,  a  stipulation  therein  for  the  pay- 
aent  of  attorney's  fees,  should  suit  be  int^tituted  thereon,  will  not  destroy  the  com- 
mercial character  of  the  paper:    Stoneman  v.  Pyle,  35  Ind.,  103. 

3.  Where  a  complaint  against  a  railroad  company  for  injuries  to  plaintiff's  person 
alkges  that  they  were  caused  by  defendant's  negligence  in  starting  the  train  while 
the  plaintifi'  was  getting  upon  it,  without  giving  him  sufficient  time  for  that  purpose, 
and  defendant  alleges  that  the  plaintiff  was  negligent  in  getting  upon  the  train  when 
he  did,  &cta  showing  the  company's  negligence  in  other  respects  than  that  charged, 
uid  not  tending  directly  to  produce  the  injury,  are  admissible  in  evidence  against  it» 
if  they  tend  to  show  that  under  the  actual  circumstances,  it  was  not  negligent  for 
pkdotiff  to  get  upon  the  train  at  the  time,  and  in  the  manner  proven :  Cwiis  et  tix.  v. 
i>.  *  JC  ^  JJ.  Cb.,  27  Wis.,  158. 

4.  An  inalmction  that  if,  under  the  circumstances  of  this  case,  the  train,  in  being 
WWIght  op  to  the  station,  came  to  a  stop  in  such  a  manner  as  to  induce  the  belief  on 
^|CCtof  the  paasengers  waiting  on  the  platform  that  it  had  stopped  for  their  recep- 
MQ^ind  then  when  they,  acting  on  this  belief,  were  going  aboard,  started  again  with- 
ttH^nlioil  or  signal  given,  this  would  be  an  act  of  negligence  on  the  part  of  the  com- 
|H9i|ldtet&e^or  not  the  starting  was  one  of  necessity,  and  whether  the  stop  was  an 
WWjMlcr  flft^  an  apparent  one. 

JHImI  erwwwiB.    It  was  the  duty  of  the  company  to  have  some  one  there  to 
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warn  and  prevent  them,  and  of  the  persons  in  charge  of  the  train  not  to  eUit  it  with- 
ont  previoufl  caution  or  signal  given  :  76. 

5.  Arriving  at  liis  destination  at  half-past  8  p.  m.,  the  passenger  left  his  baggage  in 
the  custody  of  the  agent  of  the  company,  and  during  the  same  night  the  dqwt  tod 
contents,  including  the  baggage,  were  destroyed  by  fire. 

Held^  that  in  order  to  make  the  company  liable  for  the  baggage  so  destroyed,  it  ¥is 
incumbent  on  the  owner  to  show  that  the  fire  was  the  result  of  such  n^li^enoe  on  t^e 
part  of  the  employees  of  the  company  as  would  render  liable  a  bailee  for  hire:  Lo^ 
Cin,  &  Lex.  R.  R.  Co.  v.  Mohan,  8  Bush,  184. 

6.  Railroad  companies  are  liable  as  common  carriers  for  the  ba^age  of  pas^nger^ 
until  the  baggage  is  ready  to  be  delivered  to  the  owner  at  his  plaoe  of  destination,  and 
until  he  has  had  a  reasonable  opportunity  of  receiving  and  removing  it:  (See  Bedfield 
on  Hallways,  sec.  171,  sub-sec.  3.)  Ih. 

7.  If  the  baggage  is  not  claimed  and  received  in  a  reasonable  time,  it  is  the  doty  of 
the  company,  after  giving  the  passenger  a  reasonable  opportunity  to  claim  and  receive 
his  baggage,  to  store  it  in  some  safe  place  until  called  fur.  But  the  company  hold« 
the  baggage  when  so  stored  as  a  warehouseman,  and  not  as  a  common  carrier  (Bed. 
field  on  Railways,  sec.  171,  sub-sec.  3;  Roth  v.  Buffalo  and  State  Line  i2. 12.  Co.,  34  N 
Y.,  548.)  lb, 

8.  The  charter  of  the  R.  &  D.  railroad  company  provides  that  "all  machines,  wag- 
ons, vehicles,  or  carriages,  belonging  to  the  company,  with  all  their  works  and  all 
profits  which  may  accrue  from  the  same,  shall  be  vested  in  the  respective  sharehold- 
ers forever,  in  proportion  to  their  respective  shares,  shall  be  deemed  personal  estate) 
and  exempt  from  any  charge  or  tax  whatever. 

Heldj  the  real  estate  owned  and  used  by  the  company  for  the  purpose  of  their  btui- 
ness  is  embraced  in  the  provision,  and  is  personal  estate:  City  of  Richmond  v.  Bi^ 
mond  and  Danville  R.  R,  Co.,  21  Grat.,  604. 

9.  All  the  said  property,  real  and  personal,  is  exempt  fix>m  taxation,  both  State  and 
municipal:  lb. 

10.  The  exemption  from  taxation  of  the  real  estate  of  the  company  in  the  dty  of 
Richmond,  is  not  unconstitutional  as  being  in  conflict  with  the  charter  of  the  dt/t 
previously  granted,  giving  the  city  the  power  to  tax  real  estate  for  the  purposes  stated 
in  the  charter,  the  city  having  ample  means  of  taxation  left  for  the  payment  of  btf 
expenses  and  debts:  lb. 

Sheriff. 

A  sheriff,  on  a  sale  by  him  under  execution,  can  demand  oash  of  the  purchaser,  and 
on  his  refusal  to  pay  it,  (even  though  such  purchaser,  as  an  execution -creditor,  is  en- 
titled to  the  proceeds  of  sale,  less  the  cost,  and  offered  to  pay  cash  to  the  amount  of 
the  costs  and  entered  satisfaction  for  the  residue,)  may  immediately  re-sell  it:  Idert. 
Andrews  66  N.  C. 

Surety. 

L  If  a  creditor  enters  into  any  valid  contract  with  a  principal  debtor,  withoot  the 
assent  of  the  surety,  by  which  the  rights  or  liabilities  of  the  surety  are  injurioudr 
affected,  such  contract  discharges  the  surety.  Mere  delay  on  the  part  of  the  creditor 
to  sue  for  or  collect  the  debt,  or  even  his  refusal  to  do  so,  when  requested  by  his  surety, 
or  his  express  promise  of  indefinite  indulgence,  does  not  discharge  the  surety. 

2.  Where  a  creditor  held  a  note  given  in  1859,  and  the  principal  debtor  propowd 
to  pay  the  same  in  Confederate  money  in  1863,  which  the  creditor  declined  to  receit«> 
but  made  an  agreement  that  if  the  debtor  would  postpone  the  payment  interest  BhoiiM 
cease  "from  that  time  until  a  demand." 
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Eddy  That  Buch  an  agreement  did  not  amoant  to  forbearance  for  any  definite  or 
^ified  time,  nor  increase  the  risk  of  the  snretj  in  any  way,  and  coal    not  therefore 
duchaigehim  from  liability.    It  would  seem  that  if  the  agreement  had  been  to  for' 
liear  until  the  end  of  the  war,  it  would  have  been  nudum  padum^  and  therefore  no 
binding:    tkal  v.  Cochtan,  66  N.  C,  269. 

Tele<?raph  Company. 

L  A  person  sending  a  message  by  telegraph,  who  knows  of  the  existence  of  certain 
rales  and  regulations  adopted  by  the  telegraph  company  touching  the  transmission  of 
mesBages,  though  he  does  not  use  the  blank  of  the  telegraph  company  upon  which 
the  roles  and  regulations  are  printed,  is  as  much  bound  by  the  rules  and  regulations 
u  if  he  had  written  the  message  sent  on  such  blank  prepared  by  the  company:  West' 
(TR  Union  Telegraph  Co,  v.  Buchanan^  35  Ind.,  430. 

2.  A  telegraph  company  having  in  its  employment  an  operator  who  does  not  know 
of  the  existence  of  a  town  which  is  the  county  seat  of  a  neighboring  county,  and  on 
the  line  of  the  telegraph,  is  guilty  of  gross  negligence:  lb, 

Tboveil 

If  a  clerk  at  the  post-office  receives  from  J.  S.  a  letter  containing  money,  to  be  sent 
b?  mail  as  a  registered  letter,  under  a  mtktual  mistaken  belief  that  the  letter  can  be 
registered  to  the  place  to  which  it  is  addressed,  and  then,  on  discovering  the  mistake, 
sends  it  by  mail  unr^istered,  by  direction  of  his  superior  officer,  and  it  is  lost,  they 
are  liable  to  J.  S.  for  its  Value:  Fitzgerald  V.  -Bttm/,  106  Mass.,  446. 

TfitsTs  AND  Trustees. 

1.  A  trust  was  created  by  purchasing  land  at  execution  sales  dpon  a  verbal  agree- 
ment b^ween  the  owner  and  the  purchaser  that  the  purchaser  would  hold  the  land  as 
neority  for  the  money  advanced  and  interest,  and  that  the  owner  should  have  the 
right  to  redeem:   WiUtams  v.  Williams,  8  Bush,  241. 

2.  In  this  case  the  purchaser  held  the  legal  title  to  the  land  about  fifteen  years  be- 
fore the  suit  was  brought  in  which  the  trust  was  established  and  enforced  against  him 
on  his  verbal  agreement  to  hold  the  land  and  permit  its  redemption,  etc.:  lb, 

3.  Land  being  held  in  trust  for  the  sole  and  separate  use  of  a  married  woman,  and 
Tifter  her  death,  in  trust  for  her  children  and  heirs,"  and  "if  she  should  die  without 
iaoe  living  at  the  time  of  her  death,  then  the  same  to  pass  to  her  right  heirs,"  etc., 
the  look  only  a  life  estate,  and  at  her  death,  her  children  took  as  purchasers  under 
the  deed,  and  not  by  descent  as  from  her^  and  at  the  death  of  one  of  the  children,  in 
iaiuicy,  his  share  pawed  to  his  father  as  his  heir  :     Churchill  v.  Reamer^  lb.,  256. 

4.  Purchaser  at  decretal  sale  induced  persons  not  to  bid  against  him  by  giving 
Mmanee  that  on  the  return  of  the  absent  owner,  he  would  let  him  re-purchase  the 
property  at  the  inadequate  price  given  by  the  purchaser. 

M^  that  if  the  absent  owner  on  returning  home  had  sought  or  required^  within 
aivuoiiable  time,  a  re-sale  of  the  property  to  him  in  compliance  with  the  assurance 
livim  at  the  time  by  the  purchaser,  and  the  latter  had  refused  compliance,  the 
Gta  VDold  regard  him  as  having  held  the  property  in  trust,  and  liable  to  acount  for 
i||  dftrenoe  between  the  price  paid  and  the  amount  for  which  he  afterward  sold 
^Mnj^erty. 
Ai  la  this  case  the  purchaser  was  absolved  from  the  trust.  It  was  made  to  appear 
tli0  original  owners  return,  the  purchaser,  in  good  faith,  offered  to  let  him 
tbe  pfoperty  by  pftying  only  what  it  had  cost,  including  improvements, 
ftl)|iril1nfl  to  the  proposition  as  unfair^  or  variant  from  the  assurance  given 
was  made,  the  original  owner  declined  the  privilege  of  re-pur* 
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Heldf  that  by  thus  declining  to  re-pnrchase,  the  oriipDal  owner  abfloWed  the  par- 
chaser  from  any  truRt  or  liability  which  devolved  on  him  by  his  promise  or  aasaranoe 
made  at  the  sale,  and  waived  his  right  thereafter  to  demand  a  compliance  therewith, 
and  left  the  purchaser  free  to  keep  or  dispose  of  the  property  as  his  own  withottt  re- 
sponsibility to  the  original  owner:    Roach  v.  Hudsonf  lb.,  410. 

6.  A  devise  of  an  estate  to  an  execotor  in  trust  for  one  person,  with  permiaon  to 
the  executor  of  affording  to  a  third  person  the  use  of  part  of  the  estate,  or  the  raiue 
of  such  use  in  monthly  installments,  did  not  vest  in  such  third  person  any  specific 
estate,  legal  or  equitable,  which  should  alienate  6r  dispose  of,  nor  did  it  create  any 
debt  to  her  which  either  she  or  her  creditors  could  enforce  inconsistently  with  the 
provisions  of  the  will. 

The  will  provided  that  the  right  of  such  third  person  to  use  the  property,  should 
not  be  subject  to  alienation  or  sale;  and  that  her  right  to  use  and  enjoy  the  prq)ert7 
should  be  terminated  by  any  attempt  to  do  so  either  by  her  or  any  creditor  of  here. 
The  petition  of  a  creditor  of  such  third  person  to  subject  her  right  to  the  use  of  the 
property,  or  the  value  of  such  use,  to  the  payment  of  his  debt  is  ordered  to  be  dis- 
missed:    WhUe  V.  Thomcut,  Trustee,  <fec.,  J6.,  661. 

6.  Hutchings  and  Honore  in  1861,  jomtly  purchased  thirty  acres  of  land  near 
Chicago,  111.  Hutchings  advanced  the  entire  purchase-price,  toojc  a  conveyance  to 
himself,  and  executed  a  writing  in  which,  among  other  things,  "it  is  agreed  betweeo 
said  parties  that  when  said  land  is  sold,  said  Hutchings  is  to  have  first,  his  six  tbow- 
and  dollars  so  advanced,  and  ten  per  cent,  interest,  and  the  profits  over  and  above 
said  sum  to  be  equally  divided  between  said  parties.  ♦  ♦  ♦  ♦  This  ar- 
rangement is  to  continue  eighteen  months,  when,  if  the  property  has  not  been  sold, 
said  Honore  is  to  pay  one  half  the  sum  so  advanced,  with  the  accrued  interest,  or 
said  Hutchings  is  to  be  sole  owner  of  the  same.''  The  land  was  not  sold  within  the 
eighteen  months,  and  Honore  failed  to  pay  any  part  of  the  sum  so  advanced.  In 
1869  Hutchings  sold  the  land  for  one  hundrt^  thousand  dollars,  and  refused  to  pay 
any  thereof  to  Honore.  Honore  sued  Hutchings  for  one-half  of  the  net  profits,  after 
deducting  purchase-price,  interest,  etc. 

Held,  that  a  trust  resulted  in  favor  of  Honore  to  the  extent  of  one-balf  of  the 
land  jointly  purchased.  This  interest  he  pledged  to  Hutchings,  to  secure  the  re- 
payment to  him  of  one-half  the  purchase  price  advanced,  etc:;  and  Hutchings  held 
the  legal  title  to  one-half  of  the  land  in  trust  for  Honore,  and  the  latter  is  entitled 
to  one-half  of  the  net  profiits  realized  upon  the  re-safe  of  the  same. 

The  conveyance  to  Hutchings  and  the  condition  of  defeasance  executed  by  him  to 
Honore,  must  be  construed  together,  as  though  the  one  was  incorporated  into  the 
other:  (See  Powell  on  Mortgages,  67.)  When  so  construed,  it  appears  that  the  one 
took  an  abnolute  title  to  the  joint  property  of  both,  having  first  executed  and  delir- 
ered  to  the  other  a  condition  of  defeasance.  In  such  a  case  the  onus  devolves  on  the 
party  who  insists  that  the  contract  was  a  conditional  sale :  (See  Edrin^on  v.  Harper, 
3  J.  J.  Marshall,  356).  The  contracts  show  upon  their  face,  that  Hutchings  took  the 
title  to  secure  the  payment  of  the  money  and  the  interest  that  might  accrue  upon 
the  same.  Such  an  arrangement  is  perfectly  consistent  with  the  idea  of  a  mortgage, 
and  though  it  may  be  doubted  as  to  whether  or  not, the  absolute  conveyance  to 
Hutchings  was  intended  to  operate  only  as  such,  yet  the  rule  is  that  in  all  doubt/bl 
cases,  the  law  will  construe  a  contract  to  be  a  mortgage,  because  such  a  constractioo 
will  be  most  apt  to  attain  the  ends  of  justice  and  prevent  fraud  and  oppressioo 
Honore  v.  Hutchings,  Jh,,  687. 
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Waiter. 

A  party  to  an  action  may  waive  a  fntare  oontingent  right.      Thus,  in  ejectment,  a 
ptrty,  by  Rtipulation  before  trial,  may  waive  the  right  to.  a  second  trial,  which  the 
ttatnte  would  give  him  in  ca^e  judgment  in  the  first  should  be  against  him  :  Ladd  v. 
Emmni,  27  Wis.,  135. 
War. 

A  letter  written  during  the  existence  of  the  war  of  the  rebellion,  by  a  citizen  of 
Iitdiana,  to  a  citizen  of   Louisiana,  can  not  take  a  case  out  of   the  operation  of   the 
itatote  of  limitations :    Perkim  v.  Eogen,  35  Ind.,  124. 
Will. 

A  devise  or  bequest  in  favor  of  the  wife,  contained  in  the  will  of  the  husband,  will 
nerer  be  construed  by  implication  (o  be  in  lieu  of  dower.  The  design  to  substitute 
the  one  for  the  other,  must  be  unequivocally  expressed :  Bryant  Adm^r,  v.  MeCwMy 
49  Mo.,  546. 
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Tennessee,  December  Term,  1872. 


Advakcemekt. 

It  18  a  rale  of  law  that  property  given  to  a  child  will  be  presumed  to  be  n 
advancement,  but  this  presumption  may  be  rebutted  by  the  recipient;  JlbrrvT. 
Morris. 

Attachment. 

A  bank  is  responsible  as  a  natural  person  for  malidoesly  sueing  out  an  attach- 
ment:    Whekss  V.  Second  National  Bank, 

The  plaintiff  is  entitled  to  an  attachment  under  the  first  clause  of  our  attachmest 
laws,  if  it  appear  that  the  defendant  is   a  non-resident  of  the  State,  although  he 
may  be  temporarily  in  the  State  at  the  time   the  attachment  issues:    Si.  Jokn  r. 
Bohftf  Mack  &  Co* 
Attorney. 

An  attorney  has  a  Hen  upon  the  subject  matter  of  the  suit  for  his  fee,  and  Uw 
Court  has  the  right  to  declare  the  lien,  but  not  to  determine  the  amount  of  the 
<:       fee  where  the  client  is  mi  juris:    Perkiw,  by  next  friend,  t.  PerkiM^HoL 

Attorney  and  Client. 

Where  courts  have  jurisdiction  to  order  references  to  Clerk  and  Masters  to  teao' 
tain  the  amount  of  the  fee,  in  such  reference  the  attorney  and  his  former  client  occupy 
antagonistic  positions,  and  the  client  must  be  notified  as  to  all  proceedings  which  are 
to  determine  the  amount  of  the  fee:    Perkins,  by  nextfiiend^  v.  Pigrkins  ei  aL 

Banerxtptcty, 

If  the  Court  granting  the  discharge  in  bankruptcy  has  no  jurisdiction  of  the  causei 
its  action  is  a  nullity.  And  this  want  of  jurisdiction  may  be  interposed  in  any 
Court  to  defeat  the  effect  of  the  discharge,     fiennessee  vs.  HilU 

State  Courts  will  not  take  judicial  notice  of  proceedings  in  bankruptcy.  And  if 
a  creditor  of  a  person  who  has  filed  his  petition,  but  not  obtained  his  discharge  in  a 
bankrupt  court,  refuses  to  prove  his  claim  under  the  proceedings  in  bankruptcy,  bat 
elects  to  proceed  in  a  State  Court,  he  not  having  submitted  to  the  jurisdiction  of  the 
bankrupt  Court,  the  latter  court  can  not  restrain  him  from  proceeding  in  a  State 
Court     Ward  v.  Tunstol, 

It  is  too  late  to  file  the  plea  of  bankruptcy  after  the  cause  has  come  into  this 
Court  as  ito  jurisdiction  is  simply  appellate.    lb. 

But  the  judgment  of  this  Court  will  be  without  pr^udice  to  the  bankrupt,  and 
he  may  have  a  remedy  in  the  bankrupt  court,  or  by  original  proceedings  in  a  State 
Court.    lb. 

Belligerent  Riobts. 

Belligerent  rights  can  not  be  assumed  or  employed  at  the  will  of  the  private  dtiiea 
or  the  civil  authorities  of  a  city,  and  neither  will  be  excused  upon  the  plea  that  the 
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•et  would  have  been  performed  by  the  military  anthorities :  Endey  ▼.  Mayor  and  CUy 
CtMnalcfNagKmUe. 

Chancellor  de  facto. 

The  decrees  of  a  Chancellor  defaeio  are  valid,  if  parties  elect  to  bring  their  caoses  tp 
trial  before  him  without  interposing  the  plea  of  coram  ncnjudiee:  OM  ▼.  File, 

Chaxcebt  Pleading. 

A  Idll  filed  for  the  purpose  of  having  judgments  obtained  upon  garnishment  en- 
joined,  should  make  it  appear  affirmatively  that  there  was  no  judgment  and  execution 
upon  which  the  proceeding  in  garnishment  was  based.  Otherwise,  they  will  be  pre- 
nmed  to  exist  in  favor  of  the  proceedings  before  the  magistrate :  CarroU  v.  Flarkei. 

Chavcert  Jurisdiction. 

One  Chancery  Court  has  the  power  to  enjoin  the  execution  based  upon  the  judgment 
of  another  Chancery  Court,  which  judgment  was  obtained  by  motion  without  notice : 
R,  B,  Dougkus  atndCR  BoddU,  admW,  v.  W.  H.  Joiner  et  aL 

The  Chuicery  Court  can,  at  the  instance  of  a  tax  payer,  enjoin  the  issuance  by  the 
Coonty  Court,  of  bonds  as  subscription  to  stock  ip  a  railroad  company,  when  the  elec- 
tion held  to  pass  upon  such  subscription  was  not  in  aeoordanoe  with  law:  WintUm  et 
oIt.  Tenn.  S:  Paafit  B.  R  Co. 

The  Chancery  Court  can  incidentally  inquire  into  the  validity  of  an  election  which 
proposed  to  authorize  the  County  Judge  or  Court  to  issue  bonds  to  a  railroad,  where 
tax  payers  of  the  county  had  filed  a  bill  to  enjoin  the  issuance  of  such  bonds :  lb, 

Cbajkxbrt  Salil 

The  confirmation  of  a  sale  made  by  a  Clerk  and  Master  has  no  retrospective  effect, 
and  the  purchaser  is  entitled  to  possession  only  from  the  date  of  the  confirmation: 
Amttrong  v.  McQttre, 

CoKx OK  Carbter. 

The  proximate  and  not  the  remote  cause  of  the  loss  pf  goods  la  the  one  by  whiph 
coorti  are  to  be  governed  in  determining  the  liability  of  common  carriers  for  iigury 
to  or  Ion  of  goods  being  transported  by  the  carrier :  Lamont  A  Co.  v.  2%e  N,  A  C. 
M.  R,  Co^  and  jive  other  eaaeB, 

The  simple  detention,  unmixed  with  fault  or  negligence  on  the  part  of  the  carrier, 
vUl  not  render  him  liable  for  the  loss  of  goods  occasioned  by  the  act  of  God :    lb. 

But  if  the  carrier  failed  to  exerdse  due  diligence  to  prevent  i]\juiy  to  the  goods  by 
ictof  Providence,  then  the  carrier  would  be  liable  for  their  loss:    lb. 


LTION. 

What  suit  iii  instituted  upon  a  note  given  for  depreciated  currency,  the  defense  of 
PVtial  fiulnre  of  consideration  can  not  be  made.  It  is  simply  inadequacy  of  price. 
futbl  failure  of  consideration  applies  more  properly  to  a  case  where  there  are  two 
Thibet  eoDsiderations  and  one  of  them  fails:     Or^  A  Woodward  v.  Simmonds  et  oi. 


9WooiMCitiitioii  of  1870  was  not  a  new  constitution,  but  in  all  its  main  features  was 
JHWrtamt  of  the  constitution  of  1834:    Ootd  v.  FUe. 

ItowlwAda  of  the  constitution  of  1870  vacated  all  offices,  which  were  to  be  filled 
%fc<p|nilMtiinjut  of  the  Judges  of  courts,  at  the  first  term  of  the  court  after  the 
ill  Angost,  1870;  but  if,  on  account  of  any  irregularity,  such  term  of  the 
t  not  held,  then  such  office  was  to  become  vacant  in  a  reasonable  time  there- 
lAt  oonrt  holds  that  August,  1871,  would  be  a  reasonable  time  by  which 
Mh-ipailed  by  constitutional  limitation.    lb, 

'  .lift*-«o»  n— 14. 
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CoNsnTunoNAii  Dibtakce. 

In  construing  constitutional  distances  the  straight  or  air  line  rule  will  be  adopted 
and  observed  in  measuring  distance  between  two  points.  This  decision  is  limited  to 
constitutional  or  statutory  provisions,  and  the  court  expressly  refuse  to  intimate  wbit 
rule  will  be  adopted  in  reference  to  distances  in  private  contracts.  Maton  <mdSmitk 
Counties  v.  Trousdale  County, 

Constable. 

The  law  presumes  that  an  executive  officer  performs  his  duty,  and  executes  or  re- 
turns all  process  coming  to  his  possession,  and  there  must  be  positive  proof  to  nbot 
this  presumption:    Brim  &  Peyton  v.  Dennis  Connor. 

Construction  of  Statutes. 

In  construing  statutes  courts  will  look  to  legislative  intention,  and  not  to  particolir 
verbiage  of  the  statute.  The  Legislature  did  not  intend  by  the  first  section  of  the 
Act  of  July  5th,  1870,  to  construe  the  ninth  section  of  the  Act  of  December,  1869,  bot 
that  the  first  section  of  the  Act  of  July,  1870,  should  be  an  independent  and  open- 
tive  provision  of  the  laws  of  the  State:    ArringUm,  TVusUe,  v.  Cotton. 

Where  two  bills  are  before  the  Legislature  at  the  same  time,  and  pass  upon  third 
and  final  reading,  within  two  days  of  each  other,  it  is  not  to  be  presumed  that  oae 
act  was  intended  to  repeal  the  other:    lb. 

That  sub-sec.  5  of  sec  1166  of  the  Code  is  not  applicable  to  the  movements  of  an 
engine  in  the  yard  of  the  company  as  between  the  company  and  one  of  its  employees* 
So  held  at  Jaekson,  in  case  of  M.  &  L.  B.  B.  v.  Boftinson,  but  in  this  case  it  does 
not  appear  from  the  proof  whether  the  i]\jury  was  sustained  by  an  employee  or  that  it 
occurred  in  the  yard  of  the  company:    L.dN,RB.Co.  v.  Connor,  AdnCr. 

CoNTBSTEB  EliZCTION. 

To  contest  the  election  of  a  judicial  officer  does  not  create  a  vacancy  in  the  ofBoe, 
and  in  such  a  case  the  Governor  has  no  constitutional  warrant  to  appoint  a  penoD  to 
fill  the  office  during  the  pendency  of  the  contest:    Gold  v.  FiU. 

CONTEACTS. 

Where  the  vendor  takes  the  note  of  the  vendee,  payable  in  a  particular  currency, 
or  specific  articles,  the  vendor  can  not  abandon  the  contract  and  bring  suit  for  the 
value  of  the  article  sold:     WoodfoUc  v.  PratL 

This  would  be  to  permit  the  substitution  of  a  new  and  different  liability  for  that 
springing  out  of  the  contract  of  the  parties:    B>, 

CONVEBfllON. 

If  upon  tender  of  freight  and  demand  of  goods  the  railroad  company  refuse  to  de- 
liver them  unless  the  par^  gives  a  clear  receipt  for  all  demands,  the  company  ia  goUty 
of  a  conversion:    N,  dc  C.  B.  B.  Co.  v.  Whde. 

CoBAH  Nobis. 

That  complainant  might  have  had  his  remedy  by  writ  of  error  coram  nobis,  does 
not  deprive  him  of  his  remedy  by  ii^unction:    Douglas  etaLv.  Joiner  H  al. 

The  mere  granting  of  a  fiat  for  the  issuance  of  a  writ  of  error  ooram  nobis,  is  not  the 
commencement  of  an  action;  the  petition  must  be  filed  and  the  bond  given  before  the 
suit  is  commenced;  and  if  the  year  expire  before  this  is  done,  the  action  will  be 
barred:     16. 
Corporation. 

Under  the  attachment  laws  malice  is  to  be  inferred  from  the  acts  of  a  corporation  ai 
from  the  acts  of  a  natural  person:  Whdess  v.  Second  National  Bank, 
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CouKTT  TRuarrEE, 

The  first  section  of  the  Act  of  Julj  5th,  1870,  is  not  repealed  bj  the  Act  of  July 
7th,  1870,  and,  as  a  conseqaenoe,  the  CSounty  Trustee  is  the  officer  upon  whom  the  law 
impofles  the  datj  of  paying  the  claims  of  teachers  of  common  schools:  ArringUmf 
Trudee^v.  CoUon. 

County  Gomjossiokebs  of  Tubnfikes. 

The  Act  of  January  9th,  1865,  supersedes  the  power  of  the  Commissioners  under 
the  Tnmpike  Act  of  1835:  Whiie's  Greek  Turnpike  Ob,  v.  Marshall  et  aL 

It  was  not  a  part  of  the  duty  of  the  Commissioners  to  enforce  the  Act  of  January 
1865;  their  power  was  derived  solely  from  the  Act  of  1835:    Ih. 

If  the  Commissioners  insisted  upon  exercising  the  powers  granted  by  the  Act  of 
1835,  Chancery  had  jurisdiction  to  grant  complainant  rehef  against  their  acts:  lb, 

Odcpons. 

In  order  to  recover  upon  a  coupon  which  has  been  severed  from  a  bond,  it  is  not 
necessary  to  make  demand  and  have  it  protested:  Mayor,  <Stc,,  of  NashmlUf  v.  First 
SatioTial  Bank. 

And  each  coupon  will  bear  interest  from  maturity,  without  demand,  unless  it  be 
shown  that  funds  were  provided  for  its  payment:    lb. 

CovESAins. 

Where,  in  a  writtoi  contract  for  rent,  the  landlord  binds  himself  to  make  certain 
tepairs,  and  the  tenant  to  pay  part  of  the  crop,  eta,  such  a  contract  does  not  belong 
to  the  class  of  covenants  in  which  the  performance  of  one  depends  upon  the  prior 
{ttrfonnance  of  the  other,  but  to  the  class  of  covenants  where  either  party  may  re- 
cover  damages  from  the  other  for  breach  of  covenant:    Smith  v.  WUey. 

Damaqes. 

In  estimating  the  damages  for  felling  and  removing  timber  from  land,  an  element 
that  may  be  taken  into  consideration  by  the  jury  is  the  use  to  which  the  land  may 
have  been  appropriated  in  the  future,  as  if  it  were  intended  as  a  location  for  residen- 
ces, the  injury  for  divesting  such  a  place  of  its  grove  will  be  one  of  the  ingredients  of 
the  damages  sustained.  In  such  a  case  the  mere  value  of  the  wood  for  fuel  would 
not  compensate  the  owner  for  the  injury  he  has  sustained:  Ensly  etals.v.  Mayor,  <£e., 
iNoikcUle. 

The  shook  to  the  feelings  of  the  wife  and  children  by  the  sudden  death  of  the 
&ther  by  the  wrongful  act  or  act  of  omission  of  the  defendant,  is  not  a  proper  element 
for  the  oonsideiation  of  the  jury  in  estimating  the  damages  resulting  to  the  plaintiff  by 
the  death  of  her  intestate:    N.&C.R.  R.  Co,  v.  Mary  SUphens,  AdnCx. 

The  statutes  make  the  bodily  pain  and  mental  anguish  of  the  person  injured  one  of 
the  elements  of  damages,  but  its  provisions  do  not  extend  to  the  mental  anguish  of 
the  next  of  kin:    i6. 

Hie  jmy,  In  assessing  damages  against  a  railroad  for  an  injury  to  the  person  of  an- 
oUier,  may  take  into  consideration  the  negligence  or  imprudence  of  the  person  in- 
JBMd:    lu^N.B.  IUOo,v.Qmnar,Adm:r. 

Ifuaixm  FOB  Subscription  to  Bailboad. 

thai  the  County  Court  can  not  leg^y  order  an  election  to  decide  upon  the  ques- 
tf^vt  aubseription  to  a  railroad,  unless  the  railroad  desiring  such  an  order  of  elec- 
linhnoomplied  with  all  the  requirements  of  section  1145  of  the  Code:  WlnsUmet 
it^f.m T.^ P.  B.B.  a, 

oar  lawB  an  election  ordered  and  held  in  substantial  conformity  to  the 
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statute  is  a  condition  precedent,  and  if  not  performed  the  CSoontj  Conrt  has  do  power 
to  make  the  sobpcrip^on:    Ih, 

EVIBEKCS. 

The  harden  of  proof  to  show  that  written  notice  had  been  giyen  to  the  judgment 
debtor  in  poBsession,  rests  upon  the  plaintiff  in  ^ectment:    DeatUng  y.  i^ephens. 

The  burden  of  proof  is  upon  a  railroad  company  to  show  that  their  road  and  itii 
machinery  were  in  good  condition  at  the  time  of  an  aoradent:  L.  4iN,  E^KQk^. 
ConnoTf  AdmW, 

The  railroad  must  show  that  all  precauttons  were  observed,  otherwiHe  they  will  be 
liable,  although  the  jury  might  be  of  the  opinion  that  the  accident  would  have  kip- 
pened  if  the  precautions  had  been  observed:    lb. 

Where  it  ia  necessary  in  a  suit  to  giye  the  history  of  ui  entire  transaction  oonstitQ- 
ted  of  several  acts,  all  that  was  said  or  done  by  either  of  the  principals  ezplanatoij 
of  any  of  the  acts  is  admissible  evidence,  if  not  as  a  part  of  the  rta  gesUj^  at  leist  as  a 
part  of  the  history  of  the  transaction:     Third  NaUoncd  Bank  v.  Bcbmaon  A  Hall, 

A  statement  of  a  party  made  subsequent  to  the  performance  of  an  act  and  in  ex- 
planation of  it,  is  adroisBible  in  rebuttal  of  testimony  introduced  by  the  opposite 
party  to  show  that  he  had  made  statementa  or  performed  acts  difierent  or  in  conflict 
with  his  testimony  in  Court.  And  it  is  immatmal  whether  these  statements  were  in- 
troduced before  or  after  the  testimony  that  it  was  intended  to  rebut:    Ih. 

Where  the  agent  of  a  mutual  insurance  company  prepares  an  application  for  fai- 
suranoe,  which  is  signed  by  the  insured,  and  there  are  errors  in  the  answers  so  hmi> 
ted  by  such  agent,  parol  testimony  is  admissible  to  show  that  the  insured  made  tne 
statements  to  the  agent,  but  by*  mistake  the  agent  inserted  an  erroneous  answer 
Ptanter^  Ins.  Co,  v.  Sorrds, 

Testimony  that  was  competent  at  the  trial  below,  can  not  be  assigned  as  caoie  d 
error,  because  the  laws  of  evidence  have  been  changed  since  the  trial :  Martim  f . 
Burroughs  el  aU. 

All  the  presumptions  of  the  law  are  in  favor  of  the  acts  of  an  officer,  and  to  re- 
guire  a  party  denying  their  validity  to  prove  their  invalidity,  ia  not  requiring  a  penoo 
to  prove  a  negative :    Childress  v.  Harrison, 

A  wife  after  the  death  of  her  husband  will  not  be  permitted  to  testify  as  to  an j 
fact  or  event  that  transpired  during  her  coverture  with  her  deceased  husband :  IFtM- 
ner  A  Brown,  Eifrs.,  v.  Maufin  and  wife. 

JSxECUTOB»  AND  ApMiinarrauTORS. 

Testamentary  repPSsentatiTes  who  have  f^U  power  under  the  will  of  the  testator  to 
diqx)8e  of  real  estate,  can  not  exercise  such  power  where  the  assets,  real  and  personal 
are  not  sufficient  to  satisfy  the  creditors  of  the  estate:  Morehead,  E^r.,  v. 
Dwmerei  als. 

It  is  the  duty  of  such  personal  representative  to  file  an  insolvent  bUl,  and  have  ft 
pfo  rata  distribution  of  the  assets  among  the  creditors  of  the  estate :  lb. 

And  a^e  of  such  real  estate  made  in  pursuance  of  a  power  in  a  wilt  is  not  vaBd 
unless  the  proceeds  are  applied  ratably  to  all  the  creditors  in  Uiis  State.  And  if 
there  is  not  a  pro  rata  distribution  of  such  proceeds,  any  creditor  may  file  his  bill 
and  have,  such  sale  set  aside ;  lb. 

The  payment  of  a  debt  due  the  deceased  to  his  widow^  and  the  farther  paymeDt 
of  a  debt  due  from  the  deceased  on  which  hia<ereditor  was  surety,  out  of  such  fkinda 
due  the  deceased,  are  acts  which  will  not  make  the  creditor  of  the  deceaaed,  makiv 
the  payments,  an  executor  de  son  tort,    Alexander  r,  Kelso, 
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The  p^TBonal  representative  of  an  infant  has  a  rigbt  of  action  againdt  a  railroad  j^ 
which  has  oaoeed  the  inf)uit*a  death :    L,AN,KR»  Ch,  v.  Cowmt. 

The  right  of  a  personal  repreeentatiTe  to  retidn  hia  claim  oat  of  die  estate  in  his 
httids  will  be  lost,  nnless  exercised  in  a  settlement  with  the  County  Court  within  two 
jcin:    NealA  Wisdom  y,  WMym. 

Section  2326  of  the  Code  does  not  afieet  the  lien  of  judgihents  obtained  in  the  Uib- 
dme  of  the  deceased. 

Because  of  the  condidon  of  afiaiis  during  the  late  war,  personal  representatiyes 
who  did  not  strictly  comply  with  the  law,  will  be  excused  for  such  non-compliance : 
Uwm  V.  Moffii. 

And  such  representatives  who  have  received  in  good  fiiith,  Confederate 
money  in  discharge  of  debts,  due  the  estate  of  the  deceased  will  only  be  charged  for 
the  value  of  such  money  when  received,  and  then  only  when  he  has  appropriated  it 
to  hiB  own  use :  Ih, 

In  the  case  of  Haniaon  v.  Hendenon  (manuscript  opinion),  it  is  held  that  the  statute 
of  limitation  is  imperative  as  to  the  time  allowed  administrators  for  final  settlement, 
from  the  time  Courts  were  dosed  until  they  were  re-opened,  and  it  follows  that  ad- 
ministrators are  not  liable  for  interest  during  this  period :  Ih, 

In  case  of  contested  will  it  is  the  dut^  of  the  executors  to  produce  the 
original  will  in  court  for  probate  in  solemn  form;  if  they  £ul  to  do  so,  they  can 
not  move  to  dismiss  the  case,  because  the  will  is  not  produced,  and  thus  prevent  a 
trial  of  the  ease  on  an  issue  of  datoMaxU  vd  nsn.  Wiuner  <£  Brown,  Esi^rs,  v.  Mavpin 
ndwife. 

U  a  person  contracts  as  executor,  and  does  not  limit  his  liability  to  pay  out  of  the 
mets  of  the  estate,  it  is  a  personal  obligation  without  limitation :  PaUenon  v. 
Omg, 

That  the  personal  representative  only  has  the  right  of  acUon  against  the  person 
causing  the  death  of  the  deceased :    Bledsoe  dais,Y,  Stokes  H  als, 

£XXMTIOK. 

The  Legislature  can  not  prohibit  a  person  from  disposing  of  his  property  at  will. 
It  follows  that  the  owners  of  property  exempt  from  execution  under  our  laws,  have 
the  absolute  power  of  disposition  Over  the  property  so  exempted:  Oox  v. 
BaUaUme, 

Pna  CovBBT. 

To  omit  the  words  '^voluntarily  and  understandingly'*  fhmi  the  certificate  of  an 
offioer  who  has  taken  the  privy  examination  of  a  feme  etneri  to  a  deed  renders  it  ab* 
Bohitdy  void :     Wrighl  hy  next  friemd  v.  Dufield  el  aU, 

A  fame  woeti  can  pass  her  title  in  real  estate  only  by  joint  deed  with  her  husband, 
her  title  bond  is  worthless.  She  is  not  subject  to  a  decree  of  specific  performance:  /6. 

IHiere  a  Jeme  eoveri  seeks  the  rescission  of  a  sale  of  real  estate,  her  prayer  will  be 
piaM,  on  condition  that  the  purchase  money  she  has  already  received  will  be  de- 
dttcd  alien  on  the  property:  Ih, 

QtanoHA^  PowsB  TO  Fnx  Jttdicial  YACAircnES. 

jhllgfa  eil  leetioQ  315  of  the  Code  as  empowers  the  €k>vemor  to  appoint  a  suit- 
4jpBMMk  to  fiH  A  vacancy  in  a  judicial  offioe  until  a  successor  could  be  elected,  had 


mSiiII  Ujpwiiil  \rf  the  Legiflktureon  the  25th  day  of  July,  1871,  nor  is  it  in  conflict 
wl^iMiMI  4  artkia  7  of  the  Constitution,  which  provides  that  there  shall  be  no 
to  fil  judicial  vacancies :    QM  v.  FiU, 
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If  there  ib  a  state  of  facta  that  authorize  the  Governor  to  make  an  appointment  to 
fill  a  vacancy  in  a  judicial  office,  and  he  make  the  appointment  but  rests  it  apoe 
wrong  or  improper  grounds,  the  appointment  will,  nevertheless,  be  held  valid :    Ih, 

In  the  absence  of  controlling  authority,  the  Supreme  Court  nill  not  dedare  void 
the  act  of  the  Governor  made  in  pursuance  of  his  right  and  duty,  mtt^y  becaoae  he 
predicated  his  action  upon  the  wrong  state  of  facts :    Ib, 

GOVEBKHUMT  DE  FaCTO. 

The  Confederate  States  were  a  government  de  fadOf  with  belligerent  rights,  and 
the  power  to  enforce  those  rights.  And  the  citizens  of  its  territory  owed  obedience 
to  its  authority  in  dvirand  l^al  matters  as  a  duty :  Bank  qf  Tenneasee  v.  dm- 
mingBf  Adm*r. 

And  such  belligerent  rights  could  only  be  exercised  through  its  citizens;  and  coo- 
tracts  entered  into  between  them  for  war  supplies,  were  valid :  Ib^ 

Homestead. 

The  homestead  provided  by  law  for  the  heads  of  families,  is  not  liable  for  debts  con- 
tracted since  the  27th  of  March,  1868.  And  since  the  passage  of  this  act  the  hus- 
band has  not  had  the  power  to  make  a  conveyance  of  his  res!  estate  so  as  to  defeat 
his  right  of  homestead,  unless  the  wife  gives  her  consent  and  joins  in  the  deed: 
Kennedy  v.  Staeey. 

Insurance. 

To  avoid  a  policy  of  insurance  by  change  of  use  or  occupancy  of  the  property,  die 
insurer  must  show  that  such  change  increases  the  risk :    Flanlen  In,  Co.  v.  Sorrdi 

Judgments. 

Confederate  money  paid  to  the  clerk  of  a  Court  to  be  applied  in  satisfaction  of  a 
judgement  in  such  Court,  and  invested  in  Confederate  bonds  by  the  Clerk  under  the 
orders  of  Court,  is  a  good  payment,  though  the  execution  docket  had  not  been  satis- 
fied:   HUIt.  Tyler, 

When  a  Court  has  jurisdiction  of  the  parties  and  sulject  matter  of  the  suit,  its 
decree  can  not  be  attacked  collaterally  unless  void  on  its  face.  Under  section  3339 
of  the  Code,  a  purchase  made  by  witness  in  a  proceeding  by  which  the  sale  was  or- 
dered, is  void :    Starkey  v.  HamTner, 

Judgment  Lien. 

An  appeal  does  not  release  the  Judgment  lien,  but  simply  suspends  it  Nor  doee 
the  issuance  of  execution  from  the  Supreme  Court  against  the  debtor,  and  his  sureties 
in  the  appeal  bond,  which  was  not  levied  or  satisfied,  operate  as  a  release  of  the 
judgment  lien:    Baugen  v.  Poariee^  el  aU, 

Laoeb  Beeb. 

Lager  beer  is  not  a  spiritous  or  vinous  liquor,  within  the  meaning  of  sectioii 
4861,  of  the  Code,  which  prohibits  the  sale  of  spiritous  and  vinous  liquors  only  oo 
Sunday.  And  it  follows  that  an  indictment  will  not  lie  for  the  sale  of  fermented 
liquors  on  Sunday :    Henry  FriU  v.  the  State. 

Legislature. 

The  Legislature  has  no  constitutional  power  to  construe  a  statute.  And  an  act 
passed  for  this  purpose  is  absolutely  null  and  void :    Arrijigtonj  Trustee^  v.  Oatttm. 

The  Legislature  can  not  delegate  to  a  Trustee,  to  whom  a  bank  has  made  an  ai- 
signment,  the  power  to  fix  a  time  within  which  the  creditors  of  the  bank  shall  preMot 
their  claims  for  payment,  or  forever  thereafter  be  barred :  Fogg  d  aU.  y,  V»^ 
Bank  etaU. 
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When  the  Legislature  has  the  power  to  pass  an  act,  it  has  the  power  by  a  subse- 
quent act  to  suspend  the  operation  of  the  provisions  of  the  former  act :  White  Greek 
T.  P,  Co,  y.  ManhaU  et  aU. 

Levy. 

The  levy  of  an  execution  on  sufficient  personal  property  to  satisfy  the  judgment  is 
to  inchoate  or  conditional  satisfaction  of  the  debt,  which  may  be  defeated  by  the 
ictioD  of  the  law,  by  means  of  certiorari  and  supersedeas :    Fry  y.  Manlove, 

When  the  leyy  is  annulled  by  the  action  of  the  law,  the  officer  ceases  to  be  liable 
for  the  debt,  and  it  again  becomes  the  debt  of  the  original  parties :  lb. 

The  act  of  December  12, 1866,  to  enable  banks  that  have  or  may  make  assign- 
ments to  make  distributions  among  creditors,  is  not  a  statute  of  limitations :  Fogg 
daU.  y.  Union  Banketals, 

Lahdlohd's  Lien. 

The  lien  of  the  landlord  upon  the  crop  raised  upon  his  land  is  inchoate,  and  may 
be  made  a  specific  lien  from  the  date  of  contract  of  rent,  by  attachment  and  judg- 
ment against  the  tenant,  though  the  crop  may  have  passed  into  the  possession  of  an 
innocent  purchaser:    FfaUips  y.  MaxwelL 

But  if  the  landlord  proceed  against  the  purchaser  for  the  yalue  of  the  property  in- 
itead  of  the  property  itself,  he  can  not  recover  if  the  purchaser  had  no  notice  of  the 
lien:  lb. 

EqxTiTABLE  Maxims. 

Anderson  filed  a  bill  to  enjoin  a  summary  judgment  obtained  against  him  by 
Binford,  which  judgment  is  decided  to  be  void.  But  it  transpires  during  the  pro- 
ceedings of  the  cause,  that  Anderson  had  received  $2,000  to  be  applied  to  the  claim 
upon  which  the  summary  judgment  had  been  taken,  which  he  failed  to  apply.  The 
Court  decide  on  the  principle  that  he  who  seeks  equity  must  do  equity,  that  Ander^ 
son  can  not  have  a  perpetual  ir\j unction  against  said  summary  judgment  until  he 
has  accounted  to  Binford  for  the  $2,000  so  received :    Anderson  v.  Binford. 

MiSCEQEKATIOK. 

Where  parties  are  permitted  to  enter  into  the  contract  of  marriage  by  the  laws  o 
oor  State,  the  contract  will  be  regarded  as  valid,  although  solemnized  in  accordance 
with  the  laws  of  a  State  or  nation  whose  laws  differ  from  ours.  But  if  the  parties 
are  rendered  incapable  of  entering  into  such  a  contract  by  our  laws,  the  marriage 
wherever  solemnized,  will  be  held  void  by  our  Courts.  Otherwise  we  might  have  in 
oor  midst  the  Mormon  with  his  numerous  wives,  or  the  Turk  with  his  harem,  or 
pKXties  within  the  prohibited  degrees  of  consanguinity,  living  together  as  man  and 
wife,  because  their  marriage  was  valid  where  solemnized :    Stale  v.  Bell. 

Hiw  Tblax. 

That  two  of  the  jurors  that  rendered  the  verdict  in  the  cause  on  the  second  trial 
Wd  been  on  the  jury  that  rendered  a  verdict  on  ihe  first  trial  of  the  cause,  will  not 
ttUiorize  this  Court  to  grant  a  new  trial  in  the  cause.  As  it  was  the  fault  of  the 
pUf  complaining,  that  proper  objection  to  them  was  not  made  in  time,  or  a  good 
NMon  for  not  doing  so  assigned :     Warren  ei  als.  v.  BUmton, 

U  a  juror  give  to  the  jury  additional  evidence  after  they  have  retired,  this  will 
Wttofbe  ibis  Court  to  grant  a  new  trial  in  the  cause.  And  the  affidavit  of  a  juror 
iHllt  Mpetyed  and  considered  to  show  that  such  evidence  was  given:       Wade  v. 

.!•  S»  Wmii  ihm  jury  and  repeat  to  them  a  portion  of  the  charge;  the  jury  not  ask- 
1^%  k  W  mtor  for  which  this  Court  will  grant  a  new  trial.    This  case  fulls 


La;. 
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within  the  rule  annoanced  in  Swagerty  ▼.  Oott/oni    1    Heiflkell,  ^M)2,    Gran&wy  t. 

Public  Agents. 

The  purchasing  agent  of  a  government,  known  to  be  sach  by  the  pe«>n  witk 
whom  he  deals,  is  not  personally  liable  on  any  of  the  contracts  he  makes  for  sopplies 
for  and  in  behalf  of  the  government  in  his  official  capacity.  Brazelion  v.  Oois^ 
A  Gordon, 

Pabths. 

The  officer  who  has  in  his  possession  an  execation  to  enforce,  is  such  a  material  de- 
fendant as  to  give  the  Court  jurisdiction  of  the  cause.  DougUu  Jb  Boddk^  AdaCn  ?. 
Joiner,  dah. 

Pleading. 

An  action  on  the  case  will  lie  against  a  banlc  for  maliciously  suing  out  an  attedi- 
ment     Whdem  v.  Seetmd  NaL  Bank 

The  mere  use  of  the  words  fraud  and  deceit  are  not  sufficient  allegations  in  a  bill 
upon  which  to  introduce  proof  of  fraud.  Some  allegations  of  fraudulent  acts  mort 
be  made  in  the  bill.    Moaiin  v.  Burroughs,  d  aU, 

In  suing  upon  coupons  it  is  not  necemary  to  make  profert  of  the  bonds  from  which 
they  are  cut    Mayor  Ssc,  of  NcuhmUe,  et  als,,  v.  Foiamac  In.  Go. 

Principal  and  Agent. 

A  public  agent  is  not  responsible  for  an  ii\jury  caused  by  his  negligence,  hii 
principal  alone  being  responsible.  But  such  an  agent  is  responsible  for  an  iqjaiy 
caused  by  his  misfeasance :    Erwin  v.  Davenport, 

If  the  agent  of  a  railroad  uses  the  instruments  placed  in  his  hands  to  purposely  in- 
jure another  person,  the  company  will  be  responsible  for  such  wrongful  act  of  the 
agent,  to  the  extent  of  the  actual  damages  sustained,  but  not  for  exemplary  damages 
Shcm  y.  N.  &  a  R  R  Co. 

Bailroadb. 

The  duty  imposed  upon  the  employees  of  a  railroad  by  section  1166  of  the  Code, 
is  paramount  to  the  duty  that  such  persons  owe  to  the  passengers  traveling  on  the 
trains  of  such  railroad:  L,  &  N,  R  R  Co,  v.  Cbnnor,  AMr, 

That  sub.  sec.  5  of  section  1166  of  the  Code  is  not  i^plicable  to  the  movement  of 
an  engine  in  the  yard  of  a  company,  as  between  the  company  and  one  of  its  em- 
ployees, so  held  at  Jackson,  in  case  of  M,  &  T.  R  R  Co,  v.  JBofrinson;  bat  it  doei 
apply  to  this  case,  as  it  does  not  appear  from  the  facts  in  the  case  that  the  person  was 
injured  in  the  yard  of  the  company,  or  that  he  was  an  employee  of  the  railroad:  L, 
&  N.  R  R  y,  ConnoTf  Adm^r, 

Resulting  Tbxjst. 

If  a  person  without  fraud  is  induced  to  part  with  his  property  at  a  nominal  prie^ 
by  the  promise  of  the  purchaser  that  he  would  convey  it  to  a  sister  of  the  vendor, 
who  was  the  wife  of  the  vendee,  the  failure  of  vendee  without  fraud,  to  execute  the 
conveyance  in  pursuance  of  his  parol  promise  will  not  establish  a  resulting  trust  in 
£avor  of  the  woman.  And  the  parol  promise  being  obnoxious  to  the  statute  of 
frauds,  the  heirs  of  the  vendee  will  take  the  property :     Berkina  v.  OuUn,  et  at*. 

In  order  to  create  a  resulting  trust,  the  money  must  be  advanced  by  the  oatm  fni 
trust  for  the  whole  or  a  definite  amount  of  the  property,  as  a  third  or  a  half:  Ih, 
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SuxMABT  Judgment. 

Sub-eectioo  2  of  Sec  3589  of  the  Code  limits  the  juriadiction  of  Courts  of  record 
on  motions  in  favor  of  sureties  to  the  Court  of  the  County  where  judgment  was 
rendered  or  the  county  where  one  of  the  defendants  reside.  Section  3632  of  the 
C  de  applies  solely  to  the  jurisdiction  of  Justices  of  the  Peace,  and  does  not  enlarge 
the  jurisdiction  of  Courts  of  Record :    Anderson  v.  Binford, 

This  summary  remedy  being  in  contravention  of  the  common  law,  judgments  so 
taken  must  show  on  their  £EU)e  that  courts  rendering  them  have  jurisdiction,  other- 
wise they  will  be  void :    Ih, 

Sheeot's  Deed. 

1.  A  deed  ezacoted  by  a  sheriff  in  pursuance  of  a  sale  made  by  his  predecessor  in 
office,  of  land  in  which  the  execution  debtor  was  in  possession  at  the  time  of  levy  and 
aUe,  and  which  deed  recites  that  due  notice  by  written  advertisement  was  given  of 
the  day  of  si^e,  does  not  raise  the  prima  facie  presumption  that  the  written  notice  re- 
quired by  Sec  3042  of  the  Code  had  been  given:  Dwming  v.  SiepheM, 

2.  A  deed  which  does  not  show  on  lis  &ce  that  such  personal  notice  was  given  to 
the  judgment  debtor  in  possession  is  void  upon  its  face:  lb. 

Taxes. 

The  purchase  of  real  estate  at  a  judicial  sale  is  entitled  to  have  the  taxes  already 
MBened  upon  such  property  paid  out  of  the  purchase  money.  And  this  even  after 
the  confirmation  of  the  sale:  ChUdresa  v.  Vance^ 

Tows. 

A  corporation  is  liable  for  the  tortious  acts  of  its  agents  when  it  has  received  the 
benefit  of  such  acts:  Enaly  v.  Mayorcmd  OUy  CkmneU  <^  Naskviile, 

TUBBPIEBB. 

Tompike  companies  are  Hable  to  indictment  if  they  fail  to  keep  their  roads  in  the 
OQodition  required  by  their  charters ;  but  they  may  defeat  the  indictment  by  showing 
thtt  they  have  complied  with  the  provisions  of  the  Act  of  Jan.  9, 1865:  WfdUa  Greek 
TwnpiJce  Co,  v.  MarthaU,  el  alfi, 

USUBY. 

The  general  usury  laws  common  or  applicable  to  natural  persons  are  applicable  to 
Bsaks,  unless  their  charters  attach  other  penalties:  Perkina  v.  WcUaon,  TrusUe, 

WiLia. 

The  Circuit  Court  may  try  an  issue  of  demM»U  vel  non  on  a  copy  of  the  original 
vin,  the  correctness  of  the  copy  not  being  in  dispute:  Wmer  &  Brown^  exeeuiors^  v. 
^^BBUpmcmdwife. 


It  is  not  error  in  the  judge  to  place  under  the  rule  the  parties  to  a  suit  when  they 
veto  be  witnesses  in  the  cause:  lb. 
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Digest  of  Recent  Reports  of  the  Law  of  Bankruptcy. 


(An  Act  to  Betabliih  a  Uniform  Sj^Btem  of  Bankrnptoy,  Ate,  passed  Mardi  8, 1867.] 


Attorney. 

Attoniejs  of  Bankrapt,  as  far  as  services  rendered  ptiot  to  adjadicadon  are  ooo- 
cerned,  are  general  creditors  of  the  Bankrupt,  and  must  prove  their  d^  in  uioii 
form.  To  permit  the  assignee  to  pay  for  services  rendered  after  adjudication  tnd 
'^  prior  to  his  election,  it  must  be  satbfactorily  proven  that  they  were  properij  and 
necessarily  rendered  for  the  purpose  of  benefitting  or  fireserving  the  estate  <^  the 
bankrupt  in  the  interest  of  the  general  creditors:    Jayeox  v.  Greeny  7  B.  R,  170. 

Attachment  for  Contempt. 

An  attachment  for  contempt  in  violating  iiyunction  will  lie,  where  judgment  cred- 
itor issued  execution  before  his  debtor  was  adjudicated  a  bankrupt,  but  was  restraioed 
from  selling  the  property,  after  a4Judication,  by  an  ii^junction  of  the  U.  S.  Court,  sit- 
ting in  Bankruptcy:  In  re  Atkison^  7  B.  R.,  173. 

Assignee. 

1.  A  petition  for  the  removal  of  an  assignee  alleged,  among  other  things,  that  he 
had  neglected  to  take  proper  measures  to  secure  the  bankrupt's  property;  had,  nnder 
the  advice  of  his  counsel,  refused  to  pay  taxes  on  the  bankrupt's  real  estate,  and  al- 
lowed it  to  be  sold  to  pay  the  same. 

Held,  that  the  allegations  of  the  petition  were  duly  proven,  and  gross  n^ect  of 
duty  on  the  part  of  the  assignee  shown:  In  re  Morde,  7  B.  R,  66. 

2.  Order  entered  removing  the  assignee  and  directing  him  to  pay  out  of  hii  ovn 
funds  within  twenty  days  the  cost  of  presenting  and  prosecuting  the  petition  for  hia 
removal:  lb, 

3.  It  is  well  settled  that  until  an  assignee  in  bankruptcy  elects  to  accept  a  leaae  ai 
assignee,  he  does  not  become  liable  for  rent  accruing  after  the  abjudication;  however, 
when  an  assignee  occupies  the  leased  premises  independently  of  the  lease  and  paji 
for  such  occupation,  this  occupation  is  not  evidence  of  such  an  election:  Tea  Ej/ek  t. 
Choate,  7  B.  R,  26. 

Act  op  Bankruptcy. 

A  person  can  not  commit  an  act  of  Bankruptcy  while  insane ;  but  if,  when  sane  he 
has  committed  such  an  act,  he  may  be  made  bankrupt  upon  a  petition  ad  tw^K") 
after  he  has  become  insane.  Whether  he  can  obtain  a  discharge,  qwere,  Jn  re  iVa* 
6RR,276. 

A  bank  has  the  right,  under  the  bankrupt  laws,  to  set-off  the  amount  of  a  protated 
draft  against  the  deposit  of  an  insolvent  debtor,   hence,  when  the  amount  of  such 
draft  exceeds  the  amount  of  the  deposit,  the  assignee  in  bankruptcy  is  not  entitled  to 
the  deposit:  In  re  Fetrie,  7  B.  R,  332. 
Confession  of  Judgment. 

1.  The  preference  upon  a  judgment  note  is  not  obtained  when  the  warrant  of  attfl^ 
ney  is  given,  but  when  the  judgment  upon  it  is  entered :  Qodam  v.  Neihoff,  5  H.  Rf  w> 
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2.  A  oonfeflBion  of  judgment,  if  otherwise  invalid  under  the  35th  section  of  the 
Bankmpt  Act,  can  not  be  valid  for  any  such  reason  as  that  the  power  of  attorney  bore 
date  more  than  four  or  six  months  before  any  actual  transfer:   Hood  v.  Harper^  5  B. 

8.  Where  an  execution  must  necessarily  stop  the  debtor's  business,  the  execution 
creditor,  as  a  rule,  has  reason  to  believe  the  debtor  insolvent,  and  in  general  intends 
what,  if  not  prevented,  would  be  a  fraud  upon  the  provisions  of  the  Bankrupt  Act;  lb. 

4.  Where  creditor  executes  the  dominant  power  (vested  in  him  by  virtue  of  a  judg- 
ment note,)  at  a  time  when  he  has  reason  to  believe  the  debtor  insolvent,  such  enter- 
ing of  judgment  is  an  act  of  bankruptcy  participated  in  by  the  creditor,  and  all 
tdviDtages  obtained  under  it  are  in  violation  of  the  law:  Godson  v.  Neihoff^  5  B.  B.,  56. 
Bbchaboe. 

1.  The  pvoTiflion  of  the  21st  section  of  the  Bankrupt  Act,  for  staying  any  suit  or 
proceeding  to  await  iSbm  determination  of  the  Court  in  Bankruptcy,  on  the  question  of 
discharge,  does  not  apply  to  a  oorporaiion  which  can  never  receive  such  discharge 
hj  tae  terms  of  said  act :  (See  37.)  Meyer  y.  Aurora  Jn&  Cb.,  7  B.  R,  191;  Alien  v. 
SUdien^  Digpaieh  Co.,  7  B.  R,  176. 

2.  Where  the  proceeds  of  a  bankrupt's  assets  exceeded  the  amount  of  the  daima 
proved  against  the  estate,  but  after  the  payment  therefrom  of  costs  and  expenses,  the 
unoant  remaining  may  not  equal  fifty  per  centum  of  said  claims; 

Eeldf  that  the  bankrupt  was  not  entitled  to  a  discharge  under  the  amendatory  Act 
of  July  27, 1869,  unless  the  assent  of  a  n.ayority  of  his  creditors,  in  number  and  value, 
were  shown :  In  re  Ftti/ow,  7  B.  R,  138;  In  re  Frederick,  3  B.  R,  117;  Judge  Blatch- 
ford  in  3  B.  R,  177.     Per  contra:  In  re  Kahly,  6  B.  R,  189. 

3.  A  bankrupt  who  has  otherwise  conformed  to  the  requirements  of  the  Bankrupt 
Liw,  is  entitled  to  a  dist*harge,  if,  at  the  time  he  filed  his  petition  in  bankruptcy,  he 
w>u  possessed  of  property  fairly  worth  fifty  per  cent,  of  the  debts  proved  against  his 
estate,  upon  which  he  was  liable  as  principal  debtor.  The  fact  that  the  property  was 
•old  below  what  it  was  actually  worth,  should  not  prejudice  his  right  to  a  discharge, 
for  the  reason  that,  after  the  appointment  of  an  assignee,  the  bankrupt  had  no  further 
eoQtrol  over  the  property  or  its  disposal,  all  of  which  was  left  to  the  skill  and  discre- 
tkn  of  the  assignee :  Lincoln  v.  Cherry,  7  B.  R,  335. 

4.  A  bankrupt  should  have  the  full  benefit  of  his  property  when  he  seeks  a  dis- 
diarge,  and  ought  not  to  be  made  the  creature  of  circumstances  over  which  he  has 
bid  no  control :  lb, 

5.  Where  a  certificate  of  discharge  was  duly  granted  to  a  bankrupt,  and  within  the 
fimited  term  of  two  years  two  creditors,  whose  debts  were  provable  against  the  said  bank- 
n^a  estate,  aj^lied  to  have  his  discharge  annulled  and  set  aside,  on  the  ground  that 
kehid  willfiilly  sworn  falsely  in  his  affidavit  annexed  to  his  schedule  of  creditors  and 
MiHtiei,  in  that,  having  knowledge  of  the  residence  of  said  creditors  and  his  liabil- 
%  to  them,  he  did  not  include  in  his  schedules  the  names  of  said  creditors  or  said 
dilBi; 

JUdf  that  the  creditors  finding  the  act  as  charged  proven,  and  that  the  same  was  a 
fret  concerning  their  debts,  and  that  the  creditors  had  no  knowledge  of  the 
of  aaid  act  until  after  the  granting  of  the  discharge,  judgment  must  be 

tMift  Avfor  of  the  creditors,  and  the  discharge  is  therefore  set  aside  and  annulled : 

9k  Vhwm  who  boy  on  credit  and  sell  again,  in  such  wise  as  to  be  merchants  or 
keep  such  books  in  relation  to  their  business  as  will  furnish  an  intel- 
Ip  iheir  creditors  of  the  state  and  course  of  their  business  transactions. 
[|9  do  this,  a  discharge  must  be  refused :  In  re  Qarrison,  7  B.  R,  287. 
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Deed  of  Trcsx. 

After  the  conunenoemeiit  of  proceediDgB  i&  bankruptcy,  a  creator  eecoied  bj  deed 
Kif  trust  can  not  enforce  hie  security  bj  sale,  without  the  permiraion  of  the  Bankrupt 
Court;  and  any  sale  do  made  will,  upon  proper  application,  be  set  aside:  Smkk  t. 
JTe^,  7  B.  IL,  97. 

Do  WEB. 

'  1.  As  against  the  assignee  in  bankruptcy,  the  wife  is  not  barred  or  estopped  to 
claim  dower,  by  reason  of  her  haying  joined  her  husband  in  a  deed  which  is  frtudo- 
lent  as  to  creditors,  and  which  for  this  reason  has  been  set  aside  at  the  instance  of 
the  assignee:  Cox  t.  Wilder,  7  B.  B.,241. 

2.  A  similar  principle  was  applied  to  the  homestead  exemption  right  under  the 
statute  of  Missouri,  which,  as  against  the  assignee  in  bankruptcy,  was  held  not  to  be 
forfeited  by  the  making  of  a  fraudulent  oonyeyanoe,  set  a^de  at  the  instance  of  ths 
assignee:  lb, 

3.  As  against  the  assignee,  the  property  iS  still  the  bankrupt's :  lb, 

EXEHPnOK. 

The  assignee  in  bankruptcy  may  designate  a  sum  of  mon^  as  ncciCMi  riee  under 
Section  17  of  the  Bankrupt  Act :  ^  rs  JBoy,  7  B.  R,  d44-46. 

Fbaudulent  Deed. 

1.  When  a  deed,  fraudulent  as  to  prior  creditors  of  the  grantor,  is  set  aade,  aU 
creditors  prior  and  subsequent  diare  in  the  fund  pro  rata:    Smith  v.  Kthr,  7  B.  B.»  97. 

2.  When  a  deed  is  set  aside  as  made  in  fraud  of  creditors  of  the  bankrupt,  the 
bankrupt  retains  his  homestead  right,  which  passes  to  his  grantee:  Smilk  T.£eir, 
lb.,  reversing  Cox  v.  Wilder,  5  B.  B.,  443. 

3.  The  wcdl  settled  doctrine  under  the  statute  of  fraudulent  convqranoes  is  thtt  a 
voluntary  deed  is  not  fraudulent  merely  because  there  is  some  indebtedness  exktiog; 
but  that  it  is  void  as  to  existing  creditors  only,  when  made  by  a  person  in  sudi  embar- 
rassed circumstances  as  not  to  leave  ample  margin  in  favor  of  existing  creditors:  Ib^ 
citing  Woodxtm  v.  TooU,  19  Mo.,  340;  Plotier  v.  McDowell,  31  Mo.,  62;  PraU  v.  OaHm, 
6  B.  B.,  139;  Sohman  v.  Bennett,  1  Conn.,  525;  Dukwre  &  Cb.  v.  Ywang,  3  Bush,  350( 
SeiUm  V.  Whtakm,  8  Wheat.,  250;  Bxndi%  leasee  v.  Longworih,  11  Wheat,  211,  <Sllor|f 
Equity,  355  et  seq,;  13  How:,  82.  8ee,  also,  authoritiee  cited  as  to  voluntary  conyey- 
ance  void  against  subsequent  creditors. 

FBAUD  IK  PbOCUBIHO  Gk>0D8i 

A.  was  arrested  on  a  charge  of  fraud  in  procuring  goods  in  vii^ation  oi  section  U 
of  the  bankrupt  law*  On  a  hearing  before  a  United  States  Gommissioiier,  it  wtf 
shown  that  the  accused  was  a  ke^)er  of  a  small  store,  without  means  or  reputitioo  m 
a  merchant,  who  had  suooeded  by  skillful  repres^itations  in  buying  a  large  amount  d 
goods,  most  of  which  were  disposed  of  in  lees  than  a  months  time,  so  that  when  tif 
United  States  Marshal  took  possession  of  the  store  but  a  small  portion  of  the  goodi 
eonld  be  found.  No  books  of  account  or  other  evidence  showing  to  whom  these  gook 
ware  sold,  or  in  whose  hands  placed,  were  found.  The  accused  remained  silent  smI 
expliuned  nothing. 

Held,  that  probable  cause  was  shown,  and  the  accused  was  held  for  afipeanaee  be» 
fore  the  court:    17. /SI  v.I^omos,  7  B.B.,  188. 

Tbjlttdvusst  Pbsfebence. 

1.  A  creditor  who  receives  money  and  merchandiBe  from  his  debtor,  knowing  him  t» 
be  insolvent)  is  guilty  of  obtaining  a  fraudulent  preference;  henoe,  if  lie  xefiMS  to 
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mrrender  to  the  aasignee  the  property  and  money  bo  received,  he  can  not  prove  h&i 
daim,  and  most  pay  the  costs  of  the  proceedings  by  the  asBigneeiy  to  compel  him  to  re- 
finqoish  his  preference:    Fonyth  v.  Mwrthoy  7  B.  R.,  174. 

2.  When  the  execution  creditor  knew  that  his  debtCH*  was  anable  to  pay  his  debtd 
at  maturity,  he  was  put  upon  inquiry  at  once,  and  must  be  ac^judged  chargeable  with 
(he  knowledge  he  would  have  thus  obtained,  and  guUty  of  receiving  a  preference  with 
reaaooable  cause  to  believe  his  debtor  insolvent.  The  claim  can  not  be  proved  until 
the  creditor  has  surrendered  to  the  assignee  the  advantage  obtained  by  his  judgment: 
i&,174. 

HUBBAKD  AKD  WiFB. 

Where,  upon  an  agreement  for  a  separation  between  husband  and  wife,  the  husband 
ankcs  a  settlement  upon  the  wife,  and  she,  through  a  trustee,  consents  to  relinquish  her 
dower,  and  to  indemnify  the  husband  against  her  debts,  the  deed  is  for  a  consideration 
taloable  in  law,  and  will  be  good  as  against  creditors;  but  if  the  parties  come  t<^ther 
tad  Mt  attde  the  articles  of  separation,  although  stipulating  that  the  settlement  shall 
fltand,  the  consideration  of  the  deed  ceases  to  be  valuable  and  becomes  voluntary,  and 
as  against  creditors  will  be  void:    Smith  v.  Kekr^  7  B.  B.,  97. 

Ihbolvenct. 

Bj  insolvency,  as  used  in  the  Bankrupt  Act,  when  applied  to  traders  and  mer- 
diantB,  is  meant  inability  of  a  party  to  pay  his  debts  as  they  become  due  in  the  ordin- 
aiy  course  of  business:    Toof  v.  MaxHai^  6  B.  B.,  49.    (See  BeasofiwhU  Cbtise,  2.) 

Judgment. 

L  The  procuring  or  suffering  a  judgment  to  be  obtained  against  him  by  a  debtor, 
withont  giving  any  warrant  of  attorney,  is  not  in  itself  an  act  of  bankruptcy;  yet,  if 
be  directly  or  indirectly  assist  or  facilitate  the  obtaining  of  judgment  on  which  an  ez- 
ioatioQ  has  followed,  this  may  be  evidence  in  support  of  an  allegation  that  he  has 
eoMmitted  an  act  of  bankruptcy  by  procuring  or  sufiering  his  property  to  be  taken  io 
eaeotion:  Ji»  rt  T,  WoodM,  7  B.  B.,  126. 

1  The  United  States  District  Ck)urt  sitting  in  Bankruptcy  has  power  to  enjoin  the 
tariff  of  a  State  Court,  or  parties  litigant  therein,  from  proceeding  to  sell  property 
Med  upon  by  virtue  of  a  writ  of  execution  issued  out  of  such  Court  upon  a  judg- 
■ttt  obtained  therein  before  proceedings  in  bankruptcy  were  commenced:  In  ra 
Jb&ry,  6  B.  R ,  22. 

iVKiaasT  Creditob. 
If  a  d^or  was  insolvrat,  or  contemplated  insolvency^  at  the  time  of  a  levy  by  an 

ttttotioD  creditor,  and  refrained  from  going  into  voluntary  bankruptcy,  it  was  suf* 

^fkni.  property  to  be  taken  on  l^^al  process ;  and  if  he  knew  that  he  was  insolvent, 
ipkted  insolvency,  when  so  suflfering  property  to  be  taken  in  execution  in  a 
that  neoeasarily  resulted  in  giving  a  preference  to  the  execution  creditor,  then 

It  hNndfd  each  preference  in  judgment  of  law,  and  committed  an  act  of  bank- 
Jire2>i&6Ze,2B.  R.,185. 


^Kto 


an  aasignee  in  bankruptcy  applied  to  the  U.  S.  District  Court  for  leave  to 

laaiknipt's  real  property,  subject  to  certain  specified  liens,  and  an  order  was 

7y  and  after  the  sale  the  assignee  reported  to  the  court  that  he  had  sold 

free  from  all  (Hher  liens  except  those  named ; 

ftalsiieii  of  a  6o7iaySde  judgment  creditor  who  was  not  named  in  any  of 

not  destroyed,  for  the  reason  that  the  said  court  did  not  ratify 

^itmttom.  all  liens,  except  those  mentioned,"  although  confirming  the 

^  re  ilfcGaton  e(  a/.,  7  B.  B,  294 
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Mortgage. 

1.  Mortgages  and  bills  of  sale  of  personal  property  which  are  void  as  to  creditors  osder 
the  statute  of  frauds  of  the  State  where  the  transactions  occur,  are  void  and  conTejno 
title  as  against  the  assignee  in  bankruptcy:    Edmondaon  ▼.  Syde^  7  B.  R^  1. 

2.  If  a  bankrupt  does  not  desire  to  assert  any  claim  to  property  that  is  exempted  from 
execution  under  the  law  of  the  State  where  he  resides,  a  mortgagee  of  that  property, 
can  not  claim  it  as  against  the  assignee  in  bankruptcy :    lb, 

l^ROMissoRT  Note. 

1.  Any  creditor  may  haye  his  debtor  adjudged  a  bankrupt,  although  the  note  wh^i 
had  remained  unpaid  for  a  period  of  fourteen  days  and  which  constitutes  the  act  of 
bankruptcy,  was  paid  before  the  filing  of  the  petition,  if  the  debtor^  whole  liabtlitieB 
were  not  paid  at  the  commencement  of  bankruptcy  proceedings :  Eu  v.  OamdoR,  7 
S.  XV.,  133. 

2.  A  secret  partner,  under  these  circumstances,  though  entirelt  solveht,  sod 
having  committed  no  other  act  of  bankruptcy,  may  be  adjudged  a  bankrupt  under  i 
petition  filed  against  the  two  partners :    lb. 

Partnerships. 

1.  Notes  drawn  by  one  partner  in  the  firm  name,  apparently  in  the  course  of  part* 
nership  business,  without  mala  fides  or  actual  knowledge  by  the  holder  of  want  of 
authority  or  intended  misapplication,  entitle  the  holder  to  their  allowance  agaiMt 
the  estate  of  the  firm :    Bush  v.  Oravford,  7  B.  B.,  299. 

2.  A  member  of  a  partnership  offered  B.  for  indorsement  his  individual  notes,  rep- 
resenting, howeyer,  that  they  were  to  be  used  for  purposes  of  the  firm.  B.  refonngto 
indorse  the  same,  A.  at  B.'8  suggestion,  substituted  the  firm  notes,  which  R  indorsed, 
and  subsequently  paid  and  became  their  holder. 

Held,  that  although  it  appeared  that  the  notes,  after  said  indorsement,  were  used  bf 
A.  to  pay  his  separate  indebtedness,  and  in  fraud  of  his  co-partner,  B.  might  reoorer 
against  the  firm,  there  being  no  evidence  of  bad  &ith  or  actual  knowledge  by  hiin  of 
the  intended  fraud :  lb. 

3.  An  insolvent  firm  made  a  transfer  to  a  creditor  in  fraud  of  the  provisions  of  the 
Bankrupt  Act.  One  of  the  partners  died,  and  within  four  months  of  the  date  of  the 
transfer,  the  surviving  partners,  but  not  the  firm,  were  adjudged  bankrupted 

Hdd,  that  the  assignee  could  not  recover  the  property  transferred  by  the  partnenhip 
to  a  partnership  eredUor,  by  way  of  a  pr^srence,  or  otherwise:     Withrow  v.  Fowler,  7  B. 

B.,  339. 

4.  A  petition  was  filed  by  the  assignee  of  a  bankrupt  firm  showing  that  a  certain 
creditor,  who  held  notes  signed  by  the  firm  and  by  an  individual  member  thereof  hid 
proved  his  claim  against  the  firm  estate  and  also  against  that  of  the  individual  partner 
the  petitioner  praying  that  such  creditor  might  be  compelled  to  dect  the  estate  from 
which  he  will  receive  his  dividend. 

Held,  that  the  creditor  was  entitled  to  the  advantage  gained  by  his  cantioii  and 
diligence,  and  could  receive  dividends  from  both  estates :   Bmerj  v.  Qmal  Baak,  7  B. 

R.,  217. 

5.  A  note  given  in  an  individual  transaction  of  one  of  the  bankrupts  and  in  no 
manner  for  the  benefit  of  the  firm,  though  signed  in  the  firm  name,  is  not  {MOfible 
in  bankruptcy  against  the  joint  estate :    Forsyth  v.  Murtha,  7  B.  R.,  175. 

6.  A  joint  individual  bond  of  all  the  partners  is  not  a  claim  against  the  partaer- 
ship  estate :    In  re  Welb  &  Cb.,  2  B.  R.,  183. 

7.  A  debt  incurred  by  the  members  of  a  firm  as  individuals,  even  in  a  matter  whs* 
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the  finn  is  to  profit,  will  not,  in  case  of  bankruptcy  of  the  firm  let  the  person  to  whom 
the  debt  was  incurred  come  in  for  a  dividend  upon  the  assets  of  a  firm:  Forsyth  y« 
Woods,  11  WaUace,  484. 

8.  A  joint  request  made  bj  all  the  individual  members  of  a  firm  soliciting  B.  to 
become  a  surety  of  one  of  them  on  an  administration  bond  does  not  create  a  liability 
of  the  firm,  eyen  though  a  joint  representation  was  made  to  him  that  they  intended 
to  make  the  administration  a  matter  of  partnership  business  and  profits*  Hence,  upon 
the  firm  being  subsequently  declared  bankrupt,  B.  has  no  debt  provable  against  their 
finn  estate:    Forsyth  v.  Woodf,  5  B.  R.,  79. 

9.  Where  the  original  consideration  of  a  claim  passed  to  a  partnership,  but  the  obli- 
gitions  given  for  the  same  were  executed  by  all  the  individual  members  of  the  firm  as 
flocb; 

Heid,  that  the  creditor  holding  such  obligations  are  the  creditors  of  the  individual 
members  and  are  entitled  to  a  credit  out  of  the  individual  estates.  The  bankrupts 
elected  in  executing  the  obligations  to  bind  their  separate  estateo,  and  it  can  not  now 
be  insisted  that  the  original  consideration  shall  be  inquired  into:    lb. 

Preference: 

Preference  in  a  bankrupt  court  must  either  rest  on  a  lawfully  acquired  lien,  created 
before  the  filing  of  a  petition  by  or  against  the  bankrupt,  or  else  the  consideration 
therefor  must  have  been  unequivocally  in  aid  of  the  assignee  after  adjudication,  or 
m  aid  of  the  proceedings  in  bankruptcy:        In  re  Newman  &  Co.,  7  B.  B.,  15  ; 

See  6  B.  R.,  679. 

PUBLICATIOK. 

Where  a  statute  requires  a  notice  to  be  published  once  a  week  for  four  weeks,  in 
(»der  to  a  strict  compliance  therewith,  an  interval  of  seven  days  must  intervene 
b^ween  each  publication.  Hence,  a  notice  publbhed  on  the  lltb,  2l8t  and  27th  of 
Jinuary,  and  on  the  1st  and  10th  of  February,  does  not  comply  with  the  terms 
of  the  statute,  and  any  proceedings  based  on  such  publication,  must  fail  on  account 
of  tiiis  irr^arity:    King  v.  King,  7  B,  R.,  279. 

Power  of  United  States  DianacT  Coubt. 

The  United  States  District  Court  has  no  power  U>  make  general  rules  in  bank- 
raptcy,  such  power  being  vested  elsewhere;  that  is  in  the  Supreme  Court  of  the 
United  States  by  section  10  of  the  Bankrupt  Act:  [See  Rule  32.]  Kemudy  v. 
MtekUothy  7  B.  R.,  337. 

Bailboass. 

L  A  petition  was  filed  in  the  United  States  Circuit  Court  for  the  Southern  District 
air  Alabama,  praying  that  a  receiver  might  be  appointed  to  take  charge  of  the  prop- 
trtif  of  a  Railroad  Company.  Held,  that  inasmuch  as  the  Grcuit  Court  of  the 
lUed  States  for  the  Southern  District  of  Mississippi,  and  the  Chancery  Courts  of 
lUliM.^^  Georgia  and  Tennessee,  had  acquired  jurisdiction,  and  as  their  powers 
Wnjoat  as  large,  and  they  were  just  as  competent  to  administer  full  relief,  this 
Chvt  win  not  interfere:    A,  4&  C,  R  B,  Oo.  v.  Jone»,  7  B.  R,  145. 

Si  tbtShmfB  fiill  within  the  designation  of  business  or  commercial  corporations 
ifi  M0  dattiy  within  the  operation  of  the  United  States  Bankrupt  Act  of  March 
jUmi    Wmier  v.  J,  M.  &  N.  C,  R  C,  7  B.  R.,  289. 

^&  AnOfoad  oompany  is  neither  a  banker,  broker,  merchant,  trader  or  manafac- 
JkK  te  toiaett  within   the  meaning   of    these  words  as  used  in  the  Bankrupt 
L      «|ll^n&  IBM  sot  be  proceeded  against  in  Bankruptcy  for  the  mere  suspension  or 
I     -MMfWrtt  however  long  continued,  of  its  commercial  paper :  lb. 
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An  unexecuted  agreement  by  a  company  to  transfer  its  stock  can  not  be  coiutnied 
into  an  act  of  Bankruptcy:  76. 

4.  The  issue  at  par,  of  the  stock  of  a  company,  not  heretofore  issued  in  pajment 
of  a  hoML  fide  debt,  would  not  be  a  fraud  on  the  creditors.  If,  however,  it  was  owned 
by  the  company  as  paid  up  stock,  lawfully  acquired,  the  transfer  thereof  to  credit- 
ors, under  sudi  circumstances  as  would  give  them  an  illegal  preference,  would  be  an 
act  for  which  the  company  could  be  proceeded  against,  under  the  Banknipt 
Law.    Ih, 

RSABONABLB  CaUSE. 

1.  A  debtor  is  held  to  be  insolvent  when  he  is  unable  to  disdiaige  his  debts  in  the 
usual  course  of  business ;  hence,  when  creditors  have  accounts  overdue  seven  or  eiglit 
months,  and  finally  have  to  resort  to  legal  measures  for  Uie  collection  of  them,  Umj 
must  be  conudered  as  having  reasonable  cause  to  believe  their  debtor  insolvent;  aad 
money  collected  under  these  circumstances,  must  be  paid  to  the  debtor's  asngnee  in 
Bankruptcy,  together  with  interest  and  costs  of  proceedings  instituted  by  the  afligiiee 
for  the  recovery:    Stranahan  v.  Gregory ^  4  B.  R.,  142. 

2.  The  word  insolvency  as  used  in  the  United  States  Bankrupt  Act,  must  be  oon- 
strued  to  mean  nU  an  absolute  inability  to  pay  debts  at  some  future  time^  upon  settling 
and  winding  up  of  the  party's  afiairs ;  but  a  present  inability  to  pay  debts  mature 
in  the  ordinary  course  of  business ;  although  this  inability  to  pay  be  not  so  great  ii 
to  compel  an  absolute  suspension :    In  re  Bisonf  4  B.  B.,  114. 

3.  A  creditor  has  reasonable  cause  to  believe  a  debtor,  who  is  a  trader,  to  be  inaol- 
vent,  when  such  a  state  of  £acts  is  brought  to  the  creditor's  notice  respecting  theaffidii 
of  the  debtor  as  would  lead  a  prudent  business  man  to  the  conclusion  that  he  is  on- 
able  to  meet  his  obligations  as  they  mature  in  the  ordinary  course  of  bnainesR  Tbq^, 
Hah^yr  Mcaim,  6  B.  R,  49. 

RjouufrER. 

1.  A  Register  holding  provisionally  a  Court  of  Bankruptcy  should  declare  hie 
opinion  upon  questions  which  may  arise  during  the  course  of  the  proceedings.  If  ex- 
ceptions be  taken  to  his  provisional  decision,  he  should  certify  the  question  to  (he 
court:  In  re  BeekiH,  7  B.  R.,  729. 

2.  Where  an  examination  of  a  witness  is  ordered  before  a  Register  and  the  witneai 
refuses  to  answer  a  question  propounded  to  him.  the  Register  should  order  the  witncv 
to  answer.  If  the  witness  still  refuses,  the  Register  should  report  his  contumacy  to 
the  court:  26. 

3.  The  Register  has  power  to  make  the  order  under  Sec.  26  of  the  bankrupt  Act 
It  is  not  necessary  to  apply  to  the  court  for  such  order:  In  re  Pioneer  €b.,  7  B.  R.,  250. 

4.  As  to  the  scope  of  an  examination  before  a  Register  under  Sec.  26:  lb, 

5.  The  Register  in  charge  has  power  to  order  the  assignee  to  furnish  him  with  all 
necessary  information  as  to  funds  in  his  hands:  Clark  v.  BMnger^  6  B.  R.,  194. 

Sbcuked  Crsditob« 

Where  a  creditor  who  has  security  upon  the  bankrupt's  property,  has  made  doe  proof 
of  his  debt,  and  his  proof  of  claim  is  contested,  the  better,  if  not  the  only  proper  mode 
of  submitting  the  question  in  controversy,  is  to  move  the  Court  to  expunge  the  proofc 
made  by  the  secured  creditor,  or  to  apply  for  a  re-examination  of  the  daim  and« 
general  order  No.  30 :  Jayeoz  v.  Gfreen,  7  B.  it.,  803. 
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filOTES. 

We  regret  that  Book  Notices  haye  been  crowded  out  by  press  of  other  matter  from 
this  number  of  the  Review. 


We  call  the  attention  of  oar  subscribers  to  the  advertisement  of  Messrs.  Kay  & 
Brother,  in  the  present  number  of  this  Beview.  We  particularly  commend  this 
boose  for  the  exceedingly  tasty  and  handsome  manner  in  which  their  publications  are 
gotten  op,  and  for  their  uniform  courtesy  and  obligingness  in  all  business  transactions. 


The  (%itago  Legal  Netm,  ably  edited  by  Mrs.  Myra  Bradwell,  has  our  heartiest 
wiihes  for  its  enduring  success.  There  is  no  other  weekly  legal  publication  in  the  en- 
tire country  that  we  consider  more  valuable,  and  we  cordially  recommend  it  to  alt 
those  of  our  readers  who  wish  to  be  constantly  informed  as  to  the  course  of  adjudica- 
tioD  and  the  state  of  the  legal  market  in  the  Western  States. 


Among  our  exchanges  there  is  none  we  welcome  more  gladly  than  the  Baiei/ie  Law 
S/tporteTf  published  in  San  Francisco.  It  is  ably  edited,  and  full  of  interesting  digests 
of  the  latest  American  decisions* 


Bfl)ort8  of  Gases  in  Law  and  Equity  determined  in  the  Supreme  Court  of  the  State  of 
Iowa.    By  Edward  H.  Stiles,  Reporter.    Vol.  XI.     Being  yol.  XXXII  of  the 
Published  by  the  Beporier,    OUurnvxtf  lovxi.    1872. 


Most  of  our  exchanges  unite  in  bestowing  very  high,  and,  as  we  deem,  deserved, 
commendation  upon  the  execution  of  the  Iowa  Reports.  The  Bench  and  Bar  will 
find  many  important  principles  investigated  and  decided  in  this  volume,  and  their 
elimination  of  them  very  greatly  facilitated  by  the  skill  and  care  with  which  the 
B^KVter  presents  them. 


Unreported  State  Decisions. — We  have  made  arrangements  by  which 
iMnafterthe  decisions  of  different  State  Supreme  Courts  will  be  digested  and  printed 
is  (Ui  Review  long  in  advance  of  their  publication  in  any  other  form.    Lawyers 
rbo  uSA  to  obtain  the  latest  legal  intelligence  from  home  and  foreign  sources,  and 
jvhovida  to  keep  apace  with  the  current  and  progress  of  legal  adjudication,  should 
to  the  Review  at  once.     We  are  doing  all  in  our  power  to  make  it  an  in- 
ly to  everj  practitioner  and  student. 

9$  WaUm  Jwriti,  published  at  Des  Moines,  Iowa,  is  a  monthly  Law  Magazine  of 

Its  general  editor,  the  Hon.  Chester  C.  Cole,  is  at  present  one  of  the 

«£  the  Supreme  Court  of  Iowa,  and  a  jurist  of  well-known  culture  and 

Bb  it  Mttsted  by  Audley  W.  Gazzam,  of  New  York  city,  whose  reputation 

itandard  law  works  on  Bankruptcy,  is  known  to  all  practitioners  in 

ThiHioii.  E.  H.  Stiles,  the  present  able  Reporter  of  the  Supreme  Court 

the  number  of  its  editors.    We  commend  it  to  our  readers  as 


1  Aik  *^ 


426  Notes. 

An  Irish  Bull. — At  the  Commission  Court,  in  Dublin,  a  pecp-o'-day-boy  of  the 
name  of  Thaddj  Kiernan,  was  tried  and  found  guilty  of  stealing  two  oo^irs.  In  hii 
defense,  Tbadj  protested  his  innocence,  and,  with  a  most  rueful  countenanoe,8olemoly 
denied  the  carge  of  having  carried  off  the  cows,  "for,"  said  he,  "one  of  them  was  a  Wl, 
and  the  other  cow  followed  him.'' 


We  have  received  the  following  exchanges : 
The  Western  Jurist^  Des  Moines,  Iowa. 
Bench  and  Bar^  Chicago. 
Luzerne  Legal  Register^  Wilkesbarre,  Pa. 
Naiixmal  Bankruptcy  Begistery  New  York, 
Insurance  Law  Journal^  St.  Louis. 
American  Journal  of  InsanUyy  Utica,  New  York. 
Lancojsler  Bar,  Lancaster,  Pa. 

Local  Courts'  and  Municipal  Qaaette^  Toronto,  Canada* 
Solidtorf^  Journal  and  Beporter,  London. 
Chicago  Legal  NewSj  Chicago. 
The  Law  News,  St.  Louis. 
ne  DaUy  Begister,  New  York. 
Pacific  Law  Beporter^  San  Frandsoo. 
Le^  Gazette,  Philadelphia. 
Pittsburgh  Legal  Journal,  Pittsburgh,  Pa. 
Alhany  Law  Journal,  Albany,  N.  Y. 
American  Law  Becord,  Cincinnati. 
American  Civil  Law  Journal,  New  York. 


"Be  brief,  be  pointed:  let  your  matter  stand, 
Lucid  in  order,  solid,  and  at  hand; 
Spend  not  your  word  on  trifles,  but  condense; 
Strike  with  the  mass  of  thoughts,  not  drop?  of  sense ; 
Press  to  the  close  with  vigor  once  begun, 
And  leave,  (how  hard  the  task  I)  leave  off  when  done ; 
Who  draws  a  labored  length  of  reasoning  out. 
Puts  straws  in  lines  for  winds  to  whirl  about; 
Who  draws  a  tedious  tale  of  learning  o*er, 
Counts  but  the  sands  on  ocean's  boundless  shore ; 
Victory  in  law  is  gained  as  battles  fought, 
Not  by  the  numbers,  but  the  forces  brought; 
What  boots  success  in  skirmishes  or  fray, 
If  rout  and  ruin  following  close  the  day? 
What  worth  a  hundred  posts  maintained  with  skill, 
If  these  all  held,  the  foe  is  victor  still  ? 
He  who  would  win  his  cause,  with  power  must  frame 
Points  of  support,  and  look  with  steady  aim : 
Attack  the  weak,  defend  the  strong  with  art. 
Strike  but  few  blows,  but  strike  them  to  the  heart; 
All  scattered  fires  but  end  in  smoke  and  noise, 
The  scorn  of  men,  the  idle  play  of  boys. 
Keep,  then,  this  first  great  precept  ever  near. 
Short  be  your  speech,  your  matter  strong  and  clear, 
Earnest  your  manner,  warm  and  rich  your  style, 
Severe  in  taste,  yet  full  of  grace  the  while ;  . 
So  you  may  reach  the  loftiest  heights  of  fame, 
And  leave,  when  life  is  past,  a  deathless  name." 


THE 
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Number  Three. 


The  case  of  Spotestcood  vs.  Campbellj  the  authority  of  which  was 
held  concluBive  id  ZadkiePs  case^  created  a  great  stir  among  the  En- 
glish periodicals,  and  deserves  more  than  a  passing  notice.  The  ac- 
tion was  brought  by  the  Rev.  Mr.  Campbell  against  the  editor  of 
the  Saturday  Review  for  an  alleged  libel.  The  plaintiff  was  himself 
the  editor  of  a  modest  religious  paper,  utterly  unknown  beyond  its 
circle  of  subscribers.  The  Reverend  gentleman  had  taken  it  into  his 
head  that  his  little  bebdomedal  was  the  best  medium  for  christianiz- 
ing the  Chinese,  or  he  had  resorted  to  this  hobby  for  the  purpose  of 
increasing  its  circulation  and  his  own  emoluments.  He  had  written, 
it  seems,  to  the  Prince  Regent  to  obtain  his  influence  in  so  laudable 
a  scheme,  and  had  applied  to  the  government  to  extend  facilities  for 
the  purpose  of  enabling  him  to  circulate  his  sheet  among  the  be- 
nighted Chinese,  whose  ability  to  read  plain  English  he  seems  never 
to  have  doubted.  He  also  procured  subscriptions  for  the  express  pur- 
pose, the  subscribers  paying  for  so  many  copies  of  the  paper  to  be 
sent  abroad  among  the  heathen.  The  Reverend  gentleman  sedulously 
kept  these  facts  before  his  readers,  dwelling  with  unction  upon  his  ad- 
mirable opportunity  of  enlightening  benighted  millions  through  his  lu- 
cubrations, and  calling  attention  to  his  long  list  of  subscribers  for  this 
purpose,  some  of  whom  were  anonymous,  and  one  of  whom,  who  as- 
sumed the  designation  of  an  "Old  Soldier,"  was  put  down  for  as 
much  as  a  thousand  ]K)unds.  The  Saturday  Review  undertook  to 
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overhaul  the  Reverend  gentleman's  proceedings,  and,  after  ridicaling 
his  project  and  showing  the  utter  inadequacy  of  the  means  for  the 
proposed  ends,  (all  of  which  it  was  conceded  was  legitimate  criti- 
cism,) it  went  on  to  insinuate  that  the  boasted  list  of  subscribers  for 
so  absurd  a  scheme  had,  probably,  no  existence;  that  an  "Old  Sol- 
dier" and  his  subscription  were  alike  fictitious,  and  that  the  whole 
affair  was  gotten  up  to  gull  a  credulous  public  out  of  their  mooey. 
The  action  was  for  the  supposed  libel  in  the  last  charge,  the  plaiDtiff 
alleging  that  his  list  was  genuine,  and  that  his  otject  was  honestly 
to  do  what  he  undertook.  There  was  no  plea  of  justification,  the  de- 
fendant simply  pleading  not  guilty.  At  the  trial  the  plaintiff  tes- 
tified to  the  correctness  of  his  list,  the  subscriptions  having  been  re- 
ally made  as  alleged,  and  to  the  honesty  of  his  intentions.  A  wit- 
ness was  also  introduced  who  claimed  to  be  the  "Old  Soldier,"  and 
who  stated  that  he  had  made  the  subscription  for  the  purpose  pro- 
posed by  the  Reverend  plaintiff,  having  faith  in  the  efficiency  of  the 
scheme.  A  number  of  other  respectable  witnesses  was  also  brought 
forward  to  prove  the  genuineness  of  their  names  and  subscriptions. 
The  proof,  in  fact,  conclusively  showed  that  the  Saturday  Review 
was  wofully  mistaken  in  supposing  that  the  English  people  were  not 
so  credulous  and  gullible  as  the  Reverend  gentleman's  publications 
had  disclosed.  The  jury,  under  the  direction  of  the  Court,  returned 
a  special  verdict.  They  directly  negatived  all  malice  on  the  part  of 
tiie  defendant,  and  found  that  he  had  >vritten  the  review  in  good 
faith,  believing  what  he  stilted,  and  for  the  purpose  of  calling  the 
public  attention  to  what  he  supposed  was  an  imposition.  The  jury 
found  for  the  plaintiff,  unless  the  court  should  be  of  opinion  that  the 
special  facts  entitled  the  defendant  to  judgment,  non  obeiante  vere- 
dicto. The  learned  Baron,  before  whom  the  case  was  tried,  was  of 
opinion,  and  this  opinion  was  sustained,  by  the  court  in  6anc,  that 
the  belief  of  a  writer  in  the  truth  of  his  statements,  and  his  good 
intentions  in  publishing  them,  can  not  protect  him,  if  he  avers  whtt 
is  not  true,  and  imputes  pecuniary  motives  as  the  sole  inducement  to 
the  defendant's  acts,  which  the  jury  find  not  to  be  attributable  to 
such  motives  alone ;  that  however  silly  the  Reverend  gentleman's 
scheme  for  christianizing  the  Chinese  might  be,  or  however  ii«de- 
quate  the  means  proposed  fi:)r  so  great  an  object,  if  the  jury  believed 
him  to  be  sincere  and  his  statements  true,  they  were  right  in  finding 
for  him ;  that  the  public  press  had  no  privilege  to  charge  improper 
motives,  even  when  actuated  by  a  laudable  desire  to  enlighten  and 
protect  the  public.   . 
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The  English  press  have  not  acquiesced  cheerfully  in  this  ruling  of 
the  courts^  and  its  correctness  may  well  be  doubted  when  it  results 
in  sustaining  the  suits  of  such  foolish  fanatics  as  the  Reverend  Mr. 
Campbell,  and  of  such  professional  charlatans  as  Zadkiel.  After 
all,  however,  the  error  may  not  be  so  much  in  the  law,  as  in  its  prac- 
tical workings  in  such  cases.  One  is  tempted,  on  occasions  like 
these,  to  concede  that  things  are  sometimes  done  better  in  France. 

The  superiority  of  France  in  the  efficiency  of  her  police  is  univer- 
sally conceded.  This  superior  efficiency  is  due  to  a  fundamental  maxim 
of  the  French  administrative  system, — that  no  officer  can  be  sued  in 
the  courts  of  law  for  any  act  done  in  the  performance  of  his  official 
duties,  except  by  the  previously  obtained  permission  of  the  Council 
of  State.  In  other  words,  the  sufferer  must  first  apply  for  permis- 
sion to  seek  redress  to  the  administration  under  which  the  officer 
holds  his  appointment,  and  by  whose  direction  he  may  have  acted. 
In  times  of  quiet,  when  there  is  no  struggle  going  on  between  the 
government  and  the  people,  the  system  works  well.  The  police, 
then,  act  effectually  for  the  prevention  as  well  as  the  punishment 
of  crime,  and  society  is  protected  without  any  serious  interference 
with  the  rights  of  the  individual  citizen.  It  is  easy  to  see,  however, 
that  in  a  different  state  of  public  affairs,  the  police  becomes  a  formi- 
dable weapon  in  the  hands  of  the  government  over  the  liberty  and 
lives  of  the  subject.  The  laws  of  England  throw  no  protection 
around  its  officials.  They  act,  even  in  the  discharge  of  duties  which 
they  are  required  to  perform,  at  their  peril.  Honesty  of  intention 
will  not  protect  them  from  responsibility  for  the  legal  exercise  of 
their  authority.  In  nothing  is  the  genuine  love  of  liberty  of  the 
Anglo-Saxon  more  recognizable  than  in  this  peculiarity  of  their  law. 
But  the  peculiarity  is  not  without  attendant  evils.  The  English  po- 
lice are  very  inefficient  in  the  prevention  of  crime.  After  the  horse 
is  stolen,  or  the  mischief  done,  the  merits  of  the  London  detective 
are  brought  into  play.  Except  when  an  illegal  act  is  committed  in 
his  presence,  or  upon  hue  and  cry,  the  policeman  exposes  himself  to 
risk  in  arresting  an  individual.  They  can  not  interfere  until  an  ac- 
tual violation  of  the  law  is  attempted.  The  shocking  scenes  in  the 
most  frequented  streets  of  the  great  English  cities,  growing  out  of 
the  social  evil,  are  due  to  this  fact.  The  exhibitions  of  Holywell 
stieet  on  the  Strand,  are  attributable  to  the  same  cause.  Here,  in 
the  most  frequented  cut-off  of  the  great  artery  of  London,  the  win- 
dows are  filled  with  advertisements  of  notorious  publications,  and 
the  unwary  are  attracted  by  artfully  worded  superscriptions  upon 
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sealed  np  packages,  importing  that  the  contents  are  forbidden  ware. 
In  truth,  however,  these  packages  usually  contain  some  innocent  and 
unsaleable  6roc/mre,  frequently  of  a  religious  character,  which,  if 
seized,  would  not  in  the  least  criminate  the  vendor.     But  ^e  shop 
is,  notoriously,  a  depot  for  the  sale  of  forbidden  fruit,  when  the  pro- 
prietor is  satisfied  that  he  can  trade  without  risk.     The  prints  and 
accessories  border  upon  the  very  edge  of  the  law,  without  actually 
overstepping  it.     Upon  expressing  surprise  to  one  of  the  largest  pub- 
lishers of  the  city,  that  such  open  displays  should  be  jiermitted  in 
the  very  center  of  business,  he  said  that  the  police  darefl  not  inter- 
fere, unless  an  actual  breach  of  the  law  was  committed,  nor  even 
then,  unless  he  himself,  or  some  responsible  third  person,  would  un- 
dertake to  prosecute.     The  right  of  the  individual  to  seek  redress  by 
suit,  no  matter  how  honest  might  be  the  policeman's  intentions,  and 
the  certainty  that  the  plaintiff  would  recover  some  damages  (although 
i:he  amount  might  be  nominal),  no  matter  how  notorious  might  be 
.his  violations  of  law  in  that  very  way  in  other  instances,  were  too 
well  understood  to  tempt  the  guardians  of  the  public  peace  to  run 
the  slightest  risk  in  a  matter  in  which  they  had  no  more  interest  than 
any  private  citizen.     The  absence  of  any  public  prosecuting  oflScer, 
and  the  necessity  of  conducting  criminal  prosecutions  at  one's  own 
expense,  are,  also,  very  fruitful  of  evil.     The  license  to  offenders, 
thus  conceded  by  the  law  in  its  anxiety  to  secure  the  entire  independ- 
ence of  the  honest    citizen,   emboldens    them  to  run  risks  which 
would  be  fatal  to  them  under  the  French  system.     As  the  French 
plan  works  best  in  times  of  quiet,  so  the  English  plan  wonderfiilly 
protects  the  citizens  in  times  of  trouble.     And,  as  quiet  rarely  ever 
continues  any  great  length  of  time,  and  as  agitation  and  commotion 
are  the  normal  conditions  of  human  progress,  the  preference  muat, 
after  all,  be  conceded  to  the  English.     Better  too  much  freedom 
than  too  little. 

Of  cour8e,.one  of  the  chief  sources  of  enjoyment  to  a  lawyer  abroad 
is  attendance  upon  the  various  Courts  of  Westminster  Hall,  Lincoln^^ 
Inn,  Guildhall^  and  the  Old  Bailey,  with  an  occasional  look  into 
Doctor's  Commons.  The  proceedings  are  very  similar  to  those  of  our 
own  Courts.  Stripped  of  their  wigs,  and  gowns,  and  high  titles,  the 
Honorable  Judges  are  **very  like"  their  American  prototypes.  The 
lawyers  wrangle  with  the  witnesses,  and  with  each  other;  wrench  and 
distort  the  testimony,  and  try  to  throw  dust  in  the  eyes  of  the  jury, 
just  as  I  had  seen  done  all  my  life  elsewhere.  The  examination  of 
witnesses  is,  as  a  general  rule,  conducted  more  systematically  than 
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with  us,  for  the  coulisel  is  guided  by  a  brief  of  the  testimony  pre- 
pared in  advance;  but,  it  may  be  doubted,  whether  it  is  on  that 
account  more  searching  and  satisfactory.  On  the  contrary,  I  was 
often  struck  with  the  fact  that  the  counsel  was  content  with  putting 
a  few  important  questions,  leaving  many  things  to  inference,  instead 
of  bringing  everything  out  clearly  and  fully.  This  habit  may  be 
due,  in  part,  to  the  importance  of  saving  time,  but  is,  more  probably, 
owing  to  the  fact  that  the  counsel  has  not  been  previously  brought  in 
contact  with  the  witness,  and  does  not,  therefore,  feel  sufficient  con- 
fidence to  go  outside  of  the  points  pf  his  brief.  The  preparation  of 
cases  in  advance  tends,  in  other  ways,  to  shorten  the  proceedings ;  and 
the  trial  of  causes,  even  of  great  importance,  occupy  far  less  time 
than  even  trifling  causes  on  this  side  of  the  Atlantic.  A  criminal 
trial,  involving  the  life  of  the  prisoner,  rarely  ever  occupies  more 
than  a  single  sitting,  although,  in  such  cases,  the  court  often  continues 
in  session  until  late  at  night.  The  arguments  of  counsel  are  briefer 
and  more  to  the  point,  but  not  superior  in  forensic  merit  to  those  of 
the  trans- Atlantic  bar.  The  advocacy  of  the  English  barrister  would 
be  considered  as  very  cold  in  many  cases  where  his  American  com- 
peer would  exhibit  great  warmth.  Not  that  passion  and  zeal  are 
wanting  in  the  English  counsel,  but  they  do  not  assume,  in  most  in- 
stances, the  demonstrative  phase  of  the  American.  The  eminent  bar- 
risters certainly  speak  with  great  distinctness,  clearness,  and  force, 
going  over  the  ground,  when  permitted  by  the  Court,  methodically, 
never  dwelling  with  "tiresome  iteration''  upon  one  point,  and  rarely 
ever  repeating  themselves.  Many  of  the  juniors,  and  even  of  the  elder 
01  polloi,  blunder  along  much  after  the  fashion  of  the  same  class  in 
other  parts  of  the  globe.  You  hear  very  few  arguments  based  upon 
general  principles,  or  upon  broad  and  comprehensive  views  of  law  as 
a  science.  The  argument  is  generally  confined  to  a  discussion  of  the 
precedents,  and  the  grand  object  is  to  find  a  case  in  point.  As  a 
matter  of  fact,  the  training  of  the  English  bar  is  so  peculiarly  tech- 
nical, and  their  learning  so  directed  to  the  knowledge  of  cases,  that 
what  Legare  said  of  them  many  years  ago  is  still  true,  they  are  par 
"negoiiis,  neque  supra.  Their  legal  logic,  like  their  law,  is  local,  not 
universal;  able  from  their  thorough  mastery  of  the  material,  not 
from  the  general  principles  relied  on.  Even  to  this  day,  a  large  pro- 
portion of  legal  questions  turns  upon  as  technical  reasoning  as  the 
famous  gag  with  which  Sir  Thomas  Moore  is  said  to  have  closed  the 
mouths  of  continental  disputants:  "An  carucae  capiaiur  in  Wither- 
nam mnJt  repegtoAUe," 


432  English  and  French  Law. 

Stilly  with  all  the  love  of  an  English  lawyer  for  precedents,  I  did 
not  see  that  they  often  extended  their  researches  to  the  Year  Books. 
I  remem1)er  only  a  single  occasion  when  a  case  from  one  of  the  Year 
Books  was  cited,  which  was  in  the  Queen's  Bench,  but  the  court 
treated  the  reference  with  something  very  like  contempt.  Mr,  Jus- 
tice Blackburn  suggested  that  the  counsel  instead  of  wasting  his  time 
in  such  obsolete  researches,  would  have  been  better  employed  in 
studying  the  modern  doctrine  of  interpretation — the  matter  in  eon- 
troversy  turning  upon  the  construction  of  a  recent  statute. 

The  opinions  delivered  by  the  courts  in  banc  are  almost  always 
viva  voce  immediately  after  the  argument  of  the  case  is  closed.  Their 
conclusions  have  usually  been  indicated  in  advance  by  their  interpel- 
lation of  counsel,  and  the  opinions  are  delivered  at  once  without  even 
the  form  of  consultation.  Sometimes,  however,  they  bring  their 
heads  together  and  consult,  not  over  the  reasons  for  the  decision,  bat 
as  to  the  result  reached.  The  Lord  Chief  Justice  delivers  his  opin- 
ion first,  and  is  followed  by  his  puisnes  in  the  order  of  their  seniority 
of  appointment.  These  opinions  are  surprisingly  terse  and  satisfeo- 
tory,  considering  the  haste  with  which  they  are  delivered.  Written 
opinions  are  the  exception  in  English  Courts,  even  to  the  House  of 
Ijords. 

The  English  Judges  in  trials  at  Nisi  Prius,  always  take  fi^U  notes 
of  the  evidence,  which  are  used  in  charging  the  jury,  and  are  referred 
to  when  counsel  disagree  in  their  statements  of  fact.  The  charges  to 
the  jury  are  not,  as  1  had  previously  supposed,  brief  and  summary, 
but  usually  very  full,  and  often,  in  fact,  prolix.  They  are  not  at  all 
chary  of  expressing  their  opinion  on  the  testimony,  always  accompa- 
nying such  expression  with  the  qualification  that  the  ascertainment 
of  the  facts  is  the  province  of  the  jury.  As  an  example,  I  remember 
on  one  occasion  the  learned  judge  remarked  to  the  jury  that  he  would 
no'  say  to  them  that  there  was  no  evidence  to  sustain  a  point  of  fiict 
dwelt  upon  by  one  of  the  counsel,  for  that,  he  added,  would  be  to  in- 
fringe upon  their  province,  which  was  to  find  the  fiicts,  and  they 
might  be  able  to  discover  what  he  could  not,  but  he  would  say  to 
them,  that  he  had  carefully  heard  all  the  testimony,  had  taken  copi- 
ous notes  of  it  as  he  was  bound  to  do,  and  had  carefully  looked  over 
those  notes,  and  he  had  been  unable  to  discover  a  single  scintilla  of 
proof  upon  the  point  contended  for. 

The  jury  in  civil  cases  rarely  ever  find  contrary  to  the  manifest  in- 
clination of  the  judge.  Sometimes,  but  almost  always  in  criminal 
cases,  the  jury  take  the  bit  in  their  mouths,  and  either  have  their  own 
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way,  or  are  very  difficult  to  control.  A  recent  and  most  amusing 
case  of  this  kind  has  gone  the  rounds  of  the  English  press.  It  was 
the  case  of  the  Qv^een  vs.  Flemsteady  tried  at  Hertford,  on  the  3d  of 
March,  1864,  before  no  less  a  person  than  the  Lord  Chief  Baron  Pol- 
lock, of  the  Court  of  Exchequer,  a  venerable,  able,  and  high  tem- 
jwred  dignitary.  The  prisoner  was  indicted  for  receiving  from  one 
Saunders  a  bushel  of  mixed  corn  (the  word  corn  being  used  in  its 
English  sense),  consisting  of  peas  and  oats,  which  had  been  stolen, 
knowing  it  to  be  stolen.  The  prosecutor,  who  was  the  employer  of 
Saunders,  missed  some  of  his  peas  and  oats,  which  were  not  then 
mixed,  but  kept  separate.  The  corn  found  in  the  possession  of  the 
defendant  was  a  mixture  of  peas  and  oats,  and  the  prosecutor  could 
not  identify  it  as  his  property.  The  thief,  Saunders,  swore  that  the 
prisoner  asked  him  to  get  the  corn,  and  paid  bira  a  shilling  for  it, 
telling  him  to  say  nothing  about  it.  On  cross-examination,  he  stated 
that  he  had  stolen  the  corn  pure,  not  mixed,  and  had  afterwards 
mixed  them  himself.  The  Prisoner's  couns'el  being  about  to  address 
the  jury,  the  Lord  Chief  Baron  remarked  that  he  thought  there  was 
hardly  sufficient  evidence  to  convict.  It  was  no  doubt,  he  added, 
most  important  when  the  receiver  of  stolen  property  could  be  got  at, 
to  convict  him,  as  without  him  the  thief  would  have  less  inducement 
to  steal;  but  it  would  be  very  dangerous  to  permit  the  thief  himself 
to  fix  upon  the  person  he  might  choose  to  charge  as  receiver.  He 
presumed,  therefore,  that  the  jury  would  not  require  the  prisoner's 
counsel  co  proceed.  The  jury,  upon  this,  consulted  together  for  a  few 
moments,  and  then,  to  the  surprise  of  everybody,  returned  a  verdict 
of  guilty.  "Why,  gentlemen,"  exclaimed  the  Lord  Chief  Baron, 
*'you  can  not  convict  the  prisoner  without  hearing  his  counsel."  (A 
laugh.)  "We  thought,"  replied  the  foreman,  "that  we  were  to  con- 
sider our  verdict."  "Not  without  hearing  the  prisoner's  counsel." 
said  his  Lordship.  "It  appeared  to  me,  I  own,"  he  added,  "that  you 
would  not  require  to  hear  him;  but  you  must  hear  him  before  you 
can  render  a  verdict  of  guilty."  The  counsel  then  addreased  the 
jury,  relying  upon  the  point  suggested,  that  there  was  no  evidence, 
except  that  of  the  thief,  which  ought  not  to  be  credited  without  other 
proof,  or  corroborating  circumstances.  The  Lord  Chief  Baron  then 
summed  up  as  before,  but  more  emphatically,  saying  in  conclusion: 
"He  deemed  it  his  duty  to  tell  the  jury  honestly,  with  all  the  sincere 
regard  which  he  felt  for  their  institution,  that  in  his  judgment  the 
evidence  was  not  such  that  they  could,  safely  and  satisfactorily,  either 
to  their  own  consciences  or  the  interests  of  society,  convict  the  ac- 
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ciised."  The  jury  consulted  together,  and  again  returned  a  verdict 
of  guilty.  But  the  angry  Chief  Baron  would  not  receive  it,  and, 
after  a  short  pause,  he  said  to  them :  "Now  then,  gentlemen,  it  is  my 
duty  to  direct  you  on  a  point  of  law  to  find  a  verdict  of  not  guilty. 
The  indictment  charges  the  prisoner  with  receiving  a  mixture  of  corn 
and  grain  which  had  been  stolen ;  but  the  evidence  of  the  only  wit- 
ness, the  thief,  upon  which  you  insist  on  pinning  your  faith,  is  that 
he  stole  pure  corn,  and  mixed  them,  selling  the  mixture.  The  mix- 
ture had  not  beeil  stolen,  and  so  the  indictment  fails."  The  jury 
again  consulted,  and  the  foreman  said:  "My  Lord,  the  jury  think 
that  it  was  a  mixture  when  the  prisoner  received  it,  and  that  he 
knew  it  to  be  stolen."  Lord  Chief  Baron  (angrily),  "Gentlemen,  I 
tell  you,  in  point  of  law  he  had  not,  and  it  is  your  duty  to  take  the 
law  from  me.  This  is  a  matter  of  law,  and  while  I  would  not  trench 
upon  your  province,  I  can  not  permit  you  to  trench  upon  mine."  The 
jury  once  more  consulted,  and  the  foreman  and  one  or  two  others 
still  hesitated  to  return  a  verdict  of  acquittal,  and  desired  to  state  the 
reasons;  but  the  Lord  Chief  Baron  refused  to  listen,  and  repeated  his 
directions.  At  last,  though  with  evident  reluctance,  the  jury  gave 
in,  and  returned  a  verdict  of  acquittal. 

This  case  is  the  more  remarkable  that  it  is  a  rare  occurrence  to  find 
a  jury  in  a  criminal  prosecution  more  implacable  than  the  court. 
The  true  secret  of  the  jury's  obstinacy  in  this  instance  was,  no  doubt, 
that  they  knew  much  more  about  the  prisoner  than  the  Lord  Chief 
Baron,  and  had  a  thorough  conviction  of  his  guilt,  growing  out  of 
that  knowledge.  The  receiver  of  stolen  property  in  a  neighborhood 
is,  always,  a  great  nuisance,  and  it  was  important  to  get  rid  of  a  no- 
torious offender,  even  if  the  proof  was  rather  scanty  in  the  particular 
case. 

Xo  one  can  attend  an  English  Court,  either  at  Nisi  Prius,  or  in 
error,  without  being  struck  with  the  active  supervision  of  the  judge 
or  judges  in  every  thing  that  occurs,  and  the  repeated  interruptions 
of  c»ounsel  while  addressing  the  bench.  I  never,  in  a  single  instance, 
heard  counsel  quietly  finish  an  argument,  even  upon  a  single  point  uf 
law,  without  such  interruption.  In  the  large  majority  of  cases,  the 
interruptions  are  so  numerous  that  the  argument  is  literally  broken 
up  into  fragments  or  entirely  drawn  off  into  new  channels  from  those 
originally  intended.  This  mode  of  conducting  business  must  be  very 
trying  to  the  young  barrister,  but  the  old  stagers,  no  doubt,  get  ac- 
customed to  it,  like  eels  to  being  skinned,  as  the  old  woman  suggests  to 
the  President  of  the  society  for  the  prevention  of  cruelty  to  animals, 
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in  one  of  Cruikshank's  comic  almanacs.  "Lord  bless  your  soul,"  says 
alie  "they^s  used  to  it.'^  The  elder  barristers  do,  by  long  usage, 
acquire  the  faculty  of  answering  the  impromptu  questions  put  to 
tbem  with  readiness  and  spirit.  But  it  must  be  rather  agonizing  at 
first.  The  English  mind  is  naturally  formal  and  methodical,  and  I 
often  noticed  the  anxiety  of  the  older  counsel  to  keep  the  train  of 
argument  previously  laid  down,  returning  to  it  again  and  again  in 
the  pause  following  the  sparrings  with  the  bench,  and  only  giving  up 
in  the  end  in  sheer  despair.  This  practice  of  the  court  most  effectu- 
ally, it  must  be  admitted,  does  away  with  mere  declamation  on  points 
of  law,  and  waste  of  time  in  immaterial  matters.  On  the  other  hand) 
it  must  often  lead  to  hasty  and  not  fully  considered  decisions.  It 
sometimes  happens  that  aises  are  thus  disposed  of  upon  points  which 
have  not  occurred  to  the  counsel  on  either  side,  and  which  they  are 
not  prepared  to  discuss,  the  point,  having  been  sprung  by  some  mem- 
ber of  the  court  by  a  pertinent  (or  impertinent)  question,  he  himself 
at  first  not  being  conscious  of  the  full  force  of  the  suggestion. 

The  vast  amount  of  business  brought  before  the  courts,  seems  to 
render  the  adoption  of  some  such  course  by  the  judges  indispensable. 
If  every  lawyer  were  permitted  to  "spread  himself"  on  each  case, 
and  argue  at  length,  as  is  often  done  with  us,  every  possible  point 
which  he  might  suppose  involved  in  the  record,  the  dockets  would 
present  more  formidable  arrears  of  business  than  even  under  the  ad- 
miuistrdtion  of  that  greatest  of  purely  English  lawyers,  and  prosiest 
of  doubters.  Lord  Eldon.  The  practice  is  ex  necessitate,  and  more 
productive  of  good  than  evil.  It  looks  undignified  at  first,  and  the 
bandying  of  objections  does  occasionally  lead  to  some  awkward  scenes* 
The  judge  and  the  lawyers  sometimes  bring  up  with  a  flat  contra- 
diction upon  a  fact,  or  an  equally  flat  difference  of  opinion  on  a  point 
of  law.  Often,  too,  they  get  excited,  and  both  speak  at  once,  effectu- 
ally drowning  each  other's  voices.  I  remember,  on  one  occasion 
in  the  court  of  Exchequer,  a  case  of  interpellation  occurred  between 
the  bench  and  bar,  which  brought  the  lawyers  on  both  sides  to  their 
feet,  and  the  scene  ended  by  a  grand  outburst,  the  four  judges,  then 
ttttiog,  and  each  of  the  counsel  all  speaking  at  once,  which  was 
^ppght  to  a  close  by  a  general  laugh  on  the  part  of  .the  spectators 
4Jp  Ihe  resA  of  the  bar. 

/  IRie  inl«rpellations  in  the  Court  of  Exchequer  were  usually  more 
JfoiuAilffJot  fun  than  in  the  other  courts,  the  Lord  Chief  Baron 
yidbdk  hiag  an  old  man,  of  eccentric  turn  of  mind,  and  very  sar- 
Mrii  Itis  puisnes  not  quite  so  courteous  as  those  of  the  Queen's 
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Bench.  They  were  in  the  habit  of  saying  sharp  things  to  the  counsel 
rather  oftener  than  the  judges  of  the  other  courts.  All  of  the  judges, 
however,  indulge  to  a  greater  or  less  extent  in  this,  perhaps,  essential 
weapon  to  control  a  turbulent  and  energetic  profession.  They  do  not 
hesitate  to  reprehend  the  use  of  a  particular  line  of  argument,  or  the 
indulgence  in  broad  assertion,  or  vituperative  language.  They  exer- 
cise a  salutary  control  over  the  manners  and  morals  of  their  brothers, 
as  they  call  the  barristers,  invariably  addressing  them  as  brother  A, 
or  brother  B.  The  barristers,  on  their  part,  are  not  wanting  in 
spirit,  and  often  retort  upon  the  court  in  a  very  telling  manner.  And 
they  do  not  hesitate,  when  they  think  that  the  court  has  gone  beyond 
the  line  of  its  duty,  to  assert  the  dignity  of  their  position. 

A  recent  case  in  Vice  Chancellor  Stuart's  court  will  illustrate 
the  fact.  The  learned  Vice  Chancellor,  in  a  peculiar  case,  involving 
the  character  of  persons  of  good  family,  had  consented,  upon  the  ap- 
plication of  the  counsel  on  one  side,  to  hear  the  case  privately,  a 
discretion  vested  in  the  courts,  but  rarely  ever  exercised.  The  Daily 
Telegraph,  one  of  the  London  dailies,  denounced  the  act  as  a  piece 
of  flunkyism  on  the  part  of  the  court,  because  the  parties  were  aristo- 
cratic, and  contrived  to  procure  an  account  of  the  proceedings,  and 
published  them.  The  learned  Vice  Chancellor,  smarting  under  the 
insinuations  of  the  Telegraph,  took  occasion  to  comment  in  opeu 
court  upon  the  publication  of  the  proceedings,  which,  he  said,  could 
not  have  happened  without  the  aid  of  some  of  the  counsel;  and, 
rather  unguardedly,  he  went  on  to  charge  the  offense  upon  the  counsel 
for  the  parties  who  had  not  applied  for  the  private  hearing,  and 
characterized  the  act  as  unprofessional  and  ungentlemanly.  Ujwu 
one  of  the  barristers  implicated  undertaking  to  defend  himself,  the 
Vice  Chancellor  said  he  would  not  hear  him.  "Biit  you  shall  hear 
rae,^'  was  the  prompt  rejoinder,  and  the  counsel  went  on  to  deny  any 
connection  with  the  publication.  His  associate  also  insisted  upon 
being  heard,  saying  that  he  would  allow  no  judge  to  charge  him  wiih 
ungentlemanly  or  unprofessional  conduct  when  he  was  not  guilty* 
The  Vice  Chancellor  was  compelled  to  withdraw  his  charges. 

The  control  which  the  judges  exercise  over  the  juries  in  civil 
actions,  often  leads  to  the  appearance  of  partiality.  The  charge  upon 
the  facts  is  frequently  a  palpable  effort  to  shape  them  to  a  desired 
end.  This  is  strikingly  evidenced,  without  any  wrong  intent,  in 
cases  where  the  mind  of  the  learned  judge,  or  his  sympathies  or 
prejudices,  happen  to  be  in  conflict  with  those  of  the  jury  or  the 
spectators.      This  was  always  the  case,  until  within  a  recent  period, 
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in  libel  suits,  smuggling  causes,  and,  of  course,  in  State  prosecutions 
for  offenses  against  the  government.  Of  late  years,  the  number  of 
these  cases  has  greatly  diminished ;  still,  they  do  sometimes  occur, 
and  the  charges  of  particular  judges  are  often  so  unguarded  as  to 
subject  them  to  the  imputation  of  being  influenced  by  improper 
motives.  The  conduct  of  one  of  the  Old  Bailey  judges  in  this  re- 
gard became  so  flagrant  that  it  led  to  a  scene,  the  bar  openly  asserting 
that  the  judge  was  not  discharging  his  duties  impartially.  The  En- 
glish press,  moreover,  which  is  as  plain  spoken  and  sometimes  as 
licentious  in  its  language  as  its  American  off-shoot,  do  not  hesitate 
to  charge  some  of  the  learned  judges  with  nepotism,  that  is,. using 
the  influence  of  their  station  in  the  disposition  of  causes  so  as  to  throw 
business  into  the  hands  of  their  relations  or  favorites.  Favoritism 
of  particular  counsel  by  particular  judges  is,  by  no  means,  unknown. 
A  strong  and  ably  written  article  recently  appeared  in  a  monthly 
periodical  of  Loudon,,  of  large  circulation  and  high  standing,  upon 
these  points,  and  upon  the  haughty  and  domineering  tone  of  some  of 
the  judges  to  that  portion  of  the  bar  least  favored  by  wealth  and 
family  influence,  which  is  consolatory  to  those  Americans  who  have 
been  in  the  habit  of  supposing  that  the  English  judiciary  system  is 
perfect,  and  the  English  judges  above  reproach. 

The  independence  of  the  judiciary  is  a  favorite  topic  with  modern 
statesmen,  and  certainly,  if  any  judiciary  can  be  considered  as  inde- 
pendent, the  judiciary  of  England  may.  But  the  phrase  itself  is  a 
vague  one,  and  may  be  an  evil  rather  than  a  benefit  when  carried  so 
far  as  to  bring  the  judiciary  in  cobflict  with  the  other  departments  of 
government.  The  judges  are  always  dependent  on  their  salaries,  and 
will  be  inclined  to  sustain  the  authority  through  which  it  comes, 
whether  crown  or  people,  in  all  contests  involving  the  interests  or 
feelings  of  that  authority,  (the  more  so  the  larger  the  salary  and  the 
more  permanent  the  tenure,)  and  be  independent  enough  in  other  re- 
spects. Besides,  judges  are  but  men,  and  are,  in  all  great  crises, 
moved  by  the  same  passions  and  impulses  that  influence  other  men. 
The  usurpations  of  the  Government  at  Washington  have  been  sustained 
by  the  judiciary  of  the  Northern  States  from  the  same  motives 
which  influenced  the  Eldons  and  the  Ellenboroughs  to  sustain  the 
royal  authority  during  the  trying  times  following  the  French  Revo* 
lution  of  1789.  The  conscription  act  of  the  Congress  of  the  South- 
ern Confederacy  has  been  pronounced  valid  by  the  Southern  State 
Judges  for  the  same  reasons.  It  may  well  be  that  in  certain  exigen- 
cies the  incumbents  of  the  bench  are  called  upon  to  act  as  statesmen 


438  English  and  French  Law. 

as  well  as  judges,  and  yield  the  letter  of  the  law  for  the  peace  of 
society.  It  is  well  known  that  M.  DeTocqueville,  for  this  vctjt 
reason,  eulogized  the  mode  of  selecting  the  judges  of  the  Supreme 
Court  of  the  United  States  from  a  class  of  lawyers  eminent  not  only 
for  legal  acquirements,  but  for  political  experience.  It  is  not  for 
England,  even  in  these  her  palmiest  days  of  judicial  independence,  to 
throw  the  first  stone  at  our  American  judges  for  their  subserviency 
to  the  government,  when  equally  glaring  instances,  without  the  same 
excuses,  occur  in  their  own  courts  in  a  time  of  profound  quiet.  The 
Alexandra  case  is  a  notable  instance  of  judicial  obedience  to  State 
necessity  or  governmental  dictation,  according  as  you  are  inclined 
to  tate  a  favorable  or  unfavorable  view  of  the  conduct  of  the  learned 
judges. 

That  case  grew  out  of  the  seizure  by  the  English  government  of 
the  steamer  Alexandra,  on  the  ground  that  she  was  being  equiped 
and  furnished  for  the  Confederate  government,  contrary  to  the  pro- 
visions of  the  act  of  Parliament  known  as  the  foreign  enlistment 
act;  the  fact  being  that  she  was  only  being  built  for,  or  to  be  sold  to 
the  Confederate  Government.  That  statute  was  intended  to  prohibit 
the  enlistment  of  troops  by  a  foreign  belligerent  within  her  Majesty's 
dominions,  the  getting  up  of  warlike  expeditions  within  her  borders 
not  authorized  by  the  government,  and  the  equipping  and  furnishing 
of  ships  for  direct  expeditions  from  the  ports  of  England.  It 
contains  not  one  word  forbiding  the  building  of  ships  of  war  for  a 
foreign  belligerent,  nor  the  selling  such  l)elligerent  war  material  in 
the  usual  course  of  trade.  In  other  words,  the  object  of  the  act  was 
not  to  interfere  with  the  regular  business  of  the  builders  and  manu- 
facturers of  England  with  belligerents,  but  simply  to  prevent  hostile 
expeditions  from  the  British  shores.  Any  construction  of  the  act 
which  would  extend  its  prohibitions  to  the  building  of  ships,  would 
be  equally  applicable  to  the  manufactui*e  and  sale  of  munitions  of 
war.  This  was  so  obvious  that  Lord  John  Russell  himself  at  first 
admitted  that  the  seizure  was  a  stretch  of  the  law,  and  tliat  it  might 
be  necessary  to  apply  to  Parliament  for  an  extension  of  its  provisions, 
and  for  indemnity  against  the  consequences  of  an  act  justified  by  the 
necessities  of  the  hour.  The  English  press,  accordingly,  were 
divided  between  those  who  were  in  favor  of  such  extension,  and 
those  who  opposed  it;  none  of  them,  at  least  of  the  metropolis,  except 
the  Daily  News,  insisting  upon  more.  The  English  lawyers,  with 
whom  I  conversed  upon  the  subject,  told  me  that  the  question  was  too 
plain  for  argument,  and  the  seizure  was  illegal.     Under  these  circum- 


EngUfih  and  French  Law.  439 

stances^  the  case  came  on  to  be  tried  before  the  Lord  Chief  Baron 
Pollock,  and  his  charge  to  the  jury  in  accordance  with  this  view  of 
the  law  was  universally  approved  by  Parh'ament,  the  press,  with  the 
exception  suggested^  and  the  people.  In  the  meantime,  however,  be- 
tween the  trial  and  the  hearing  in  banCy  a  change  came  over  the 
spirit  of  their  dreams.  At  the  trial,  the  Southern  star  was  in  the 
ascendant,  and  it  was  generally  thought  in  England  that  the  cam- 
paign of  the  ensuing  summer  would  end  in  the  capture  of  Washing- 
ton. Before  the  hearing  in  &anc,  the  South  had  met  with  disastrous 
reverses.  Gen.  Jos.  E.  Johnston  had  contrived  to  lose  Vicksburg, 
Port  Hudson  and  Middle  Tennessee,  and  Gen.  Lee  had  been  driven 
hack  at  Gettysburg.  The  English  government  began,  very  naturally, 
to  think  that  the  North  would  triumph,  and  that  it  was  advisable,  in 
view  of  such  a  contingency,  to  keep  on  good  terms  with  the  govern- 
ment at  Washington.  Accordingly,  the  government  changed  its 
tone,  Lord  Russell  bowed  in  meek  submission  to  Mr.  Seward, 
and  made  his  famous  Blairgowrie  speech ;  the  Times,  which  had 
been  talking  with  great  boldness  of  the  independence  of  the  English 
Judiciary  and  the  rights  of  British  labor  to  work  for  all  the  world, 
l)egan  to  *^roar  you  as  gently  as  any  sucking  dove/'  and  to  eat  its  own 
words  with  what  appetite  it  could.  Of  course,  the  smaller  fry  of 
newspapers  generally  followed  suit.  All  the  influence  of  the  gov- 
ernment, and  all  the  power  of  the  press,  was  brought  to  bear  on  the 
court  for  a  reversal  of  the  decision.  It  was  felt  that  an  application 
to  Parliament  for  an  extension  of  the  law  would  be  an  act  of  too 
abject  a  servility  for  even  srared  John  Bull.  Two  of  the  four  judges 
yielded  to  this  pressure,  each,  however,  upon  a  different  ground.  One 
of  them  thought  that  the  question  of  the  intention  of  the  builder  to 
furnish  and  equip  the  Alexandra^  had  not  been  sufficiently  left  to  the 
jury.  The  other.  Baron  Channell,  went  the  whole  hog,  and  argued 
that  as  the  act  forbade  the  furnishing  and  equipiiig  a  ship  for  hostile 
purposes,  any  peculiarity  of  a  vessel  in  its  construction  which  showed 
that  It  was  destined  for  warlike  uses,  even  the  shape  of  its  keel,  was 
a  violation  of  the  law.  The  consequence  of  this  "judicial  legislation" 
would  be,  of  course,  to  extend  the  prohibition  of  the  act  to  the  build- 
ing of  ships  for  a  belligercHt,  about  which  the  statute  itself  was  en- 
tirely and  significantly  silent.  If  the  case  had  not  gone  off  after- 
wards upon  a  technical  point,  there  is  little  doubt  that  a  majority  of 
the  judges  would  have  yielded  to  the  pressure  of  the  government, 
and  sustained  Baron  Channell.  It  is  certain,  at  any  rate,  that  Mr. 
Justice  Crompton^  of  the  Court  of  Common   Pleas,  subsequently 
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charged  a  grand  jury  in  accordance  with  Baron  Channel's  opinioo, 
and  as  Mr.  Justice  Mellor,  of  the  Queen's  Bench,  was  present  to 
assist  him  on  the  occasion,  \i  is  to  be  inferred  that  be  also  concurred. 
It  is  very  true,  that  the  government  may  have  selected  these  tiro 
judges  for  that  duty,  for  the  very  reason  that  they  could  count  upon 
their  support.  That  the  courts  were  not  unanimous  is  sufficiently 
evidenced  by  the  settlement  of  the  cases  of  the  Liverpool  Stcain 
Rams  by  the  purchase  of  those  vessels  by  the  government. 

That  the  English  government  and  English  courts  did  yield  to  the 
exigencies  of  the  hour  is  certain,  but  it  is  altogether  a  diflferent  ques- 
tion whether  such  yielding  should  be  characterized  as  "base  subservi- 
ency,''  or  prudent  statesmanship.  They  had  reasonable  ground  to 
fear  that  t^e  North  might  seize,  at  that  juncture,  upon  any  decent 
pretext  to  go  to  war  with  them,  in  the  hope  of  thereby  healing  their 
own  domestic  differences.  England  had  nothing  to  gain,  and  every 
thing  to  lose  by  such  a  war,  and  her  government  was  justified  in 
making  large  concessions  to  avoid  it.  It  shows  the  practical  good 
sense  of  her  ruling  classes,  not  to  allow  a  mere  point  of  honor  to  stand 
in  the  way  of  avoiding  a  great  national  calamity.  Upon  this  ground, 
the  act  of  her  statesmen  in  stretching  the  law,  and  the  act  of  her 
judges  in  sustaining  them,  may  be  justified.  But  it  is  ridiculous  to 
talk  about  English  impartiality  after  such  a  palpable  violation  of  law 
to  the  prejudice  of  the  feebler  belligerent,  or  to  brag  of  the  stem  in- 
dependence of  her  judiciary,  when  they  are  just  as  pliable  as  similar 
material,  in  like  circumstances,  all  over  the  world. 

All  travelers,  up  to  a  recent  period,  have  agreed  in  what  they 
called  the  subserviency  of  English  Judges  to  the  Aristocracy.  Even 
Fenimore  Cooper,  in  his  letters  from  England,  does  not  hesitate  to 
say  that  if  a  member  of  the  aristocracy  were  brought  up  before  a 
judge  for  assaulting  a  policeman,  the  court  would  read  the  latter 
functionary  a  lesson  for  interfering  with  the  noble  Viscount,  Earl  or 
Duke,  as  the  case  might  be.  Mat.  Ward,  and  French  writers  of  a 
later  date,  are  far  more  plain  spoken.  That  the  feeling  to  which 
these  writers  refer  exists,  and  sometimes  exhibits  itself  in  overt  acts 
of  the  judiciary,  is  indisputable ;  but  it  has  been  wrongly  character- 
ized by  so  depreciatory  an  epithet  as  "subserviency.'*  It  is  the  hom- 
age which  the  English  of  all  classes  pay  to  aristocratic  rank,  and 
which  is  the  growth  of  a  thousand  years.  The  judge  who  would 
treat  a  noble  peer  in  the  same  manner  as  he  would  treat  a  street 
rowdy,  or  even  an  honest  day  laborer,  for  a  petty  misdemeanor, 
would  shock  the  public  feeling  of  the  whole  nation.    The  judge  htf 
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the  same  feeling  himself^  and  his  action  will^  of  course,  to  a  certain 
extent,  be  governed  by  it. 

Besides,  the  meshes  of  the  law,  no  doubt,  are  as  feeble  now  as  in 
the  days  of  Shakespeare,  to  resist  wealth  and  rank  combined.  The 
result  of  the  court  martial  of  Col.  Crawley,  the  escape  of  Townley 
from  the  gallows,  than  whom  there  never  was  a  man  who  more  richly 
deserved  it,  the  settlement  of  the  crinu  con,  suit  against  Lord  Pal- 
merston,  and  other  cases  which  might  be  cited,  show  that  wealth  and 
rank  have  some  immunities  in  an  aristocratic  government  that  do  not 
belong  to  ordinary  mortals.  But  is  not  wealth  alone  equally  efiBca- 
cious  in  some  countries  we  wot  of? 

Straws,  it  is  said,  show  which  way  the  wind  blows,  and  little  in- 
cidents serve  to  illustrate  a  general  rule  as  well,  sometimes,  as  great 
events.  An  American  friend  while  traveling  through  England  put 
up  at  an  Inn  near  Oxford.  While  lounging  about  the  public  room, 
a  young  gentleman  came  in  and  took  up  a  little  child  of  the  landlady 
and  went  out  with  it.  Something  in  bis  appearance,  and  the  exces- 
sive politeness  with  which  he  was  i^ceived  by  the  only  other  i)erson 
in  the  room,  induced  my  friend  to  ask  the  latter  who  the  young  gen- 
tleman was.  Tlie  answer  was  the  Duke  of ,  (the  title  has  es- 
caped me  and  is  not  material.)  This  person  lefk  the  room  also. 
Shortly  afterwards  the  landlady  came  in  and  inquired  for  her  child. 

My  friend  informed  her  that  the  Duke  of had  taken  the  child 

out.  "And  pray,"  says  she,  "  how  did  you  know  it  was  the  Duke?" 
"I  was  told  so,"  said  my  friend,  "by  the  gerUleman  who  was  in  the 
room  at  the  time."  "What  gentleman?"  asked  she.  "The  gentle- 
man who  has  been  here  all  the  time,  dressed  so  and  so."  "  Why, 
hless  your  soul,"  exclaimed  the  landlady,  "he's  no  gentleman;  he's 
my  husband ! " 

The  English  do  not  use  the  word  '^gentleman"  in  the  indiscrimi- 
nate sense  in  which  we  use  it  in  America.  In  the  same  way,  the 
word  Esquire,  which  with  us  is  a  mere  form  of  address,  carries  with 
k  some  meaning  in  England.  In  fine,  all  the  gradations  of  rank 
ftn  still  recognized.  Each  grade  may  be  content  with  its  position, 
.i%irUeh  is  far  oftener  the  case,  may  strive  to  rise  above  it;  but  it 
jMjbadj  guards  against  encroachments  from  below.  Any  leaning 
Jljlfeil  ^  oourtd  may  show  to  rank  is  not,  in  reality,  flunkeyism,  but 

for  by  the  usages  of  society  and  public  opinion. 
lifi||iJb|g&h  can  justly  boast  of  the  recent  changes  in  their  laws, 
L%^  Udministration  of  justice.     They  have  swept  away  the  old 
tad  bave  rendered  useless  much  of  the  abstruse  learning 
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of  Fearne  and  Sugden  by  a  few  plain  statutes.  They  have  simplified 
the  proceedings  of  the  courts  of  Chancery,  and  have  assimilated  the 
administration  of  equity  law  to  that  of  the  common  law  by  allowing 
viva  voce  testimony,  and  trial  by  jury;  and  they  have  obliterated,  at 
one  fell  swoop,  the  countless  niceties  touching  the  competency  of 
witnesses,  by  doing  away  with  objections  on  the  score  of  interest. 
From  a  recent  speech  of  Lord  Chancellor  Westbury  in  the  House  of 
Lords,  it  appears  that  a  commission  is  now  engaged  in  gathering  and 
systematically  arranging  the  statutes  in  force,  omitting  those  which 
are  repealed,  obsolete,  or  useless.  The  L<ird  Cliancellor  intimated 
that  this  work  should  be  followed  by  an  effort  at  codification.  He 
expressed  himself  strongly  in  favor  of  this  course,  but,  even  with 
the  aid  of  such  a  life-long  reformer  as  Lord  Brougham,  and  such  a 
philosophical  jurist  as  Austin,  it  will  be  a  long  time  before  the  En- 
glish bar,  as  a  body,  will  consent  to  such  a  course.  They  are  not  at 
all  inclined  to  so  radical  an  innovation. 

The  Lird  Chancellor  propi-^ed  another  labor  in  the  same  direction, 
which  is  far  more  herculean,  and  not  so  essential.  He  proposed  that 
a  committee  should  be  appointed  to  sift,  and  republish  the  reports, 
omitting  all  overruled,  ol)solete,  or  doubtful  cases,  or  parts  of  cases, 
with  a  legislative  prohibition  against  the  portions  omitted  being 
cited,  or  in  any  way  referred  to.  In  this  way,  he  thought,  the  vol- 
umes of  all  the  reports  could  be  reduced  to  one  or  two  hundred. 
The  labors  of  Tribonian  and  his  compeers  would  sink  into  insignifi- 
cance before  the  successful  execution  of  such  a  task.  But  the  pro- 
ject may  at  once  be  dismissed  into  the  limbo  of  impossibilities. 

The  IjOtA  Chancellor  threw  out  another  suggestion  that  fairly 
startled  me,  coming  from  such  a  source.  He  said,  the  codification  of 
the  laws  ought  not  to  be  undertaken  until  another  step  had  been 
made  in  the  amendment  of  the  judicial  system  by  doing  away 
with  the  "absurd  distinction'^  (I  think  these  were  his  words,)  be- 
tween law  and  equity;  not,  he  added,  in  the  forms  of  administration 
of  these  two  branches  of  the  law,  but  in  the  legal  principles  to  be 
administered.  In  other  words,  while  it  might  be  desirable  to  retain 
the  forms  of  administering  equity  for  such  matters  as  properly  fall 
within  its  jurisdiction,  there  ought  to  be  but  one  law  for  a  court  of 
Chancery  and  a  court  of  law.  In  my  labors  in  the  preparation  of 
the  Code  of  Tennessee,  I  acted,  as  will  be  seen  from  my  report  to  the 
Legislature  of  1857-8,  upon  this  very  idea.  There  can  be  no  good 
reason  why  the  law  applicable  to  any  given  subject  should  be  dife- 
ent  in  one  court  from  what  it  is  iu  the  other;  but  the  forms  of  ad* 
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miDistering  the  law  may  be  varied  to  suit  the  particular  class  of 
cases  taken  cognizance  of  in  such  court.  It  would  be  difficult  to 
apply  ordinary  pleadings  at  law  and  jury  trial  to  a  complicated  part- 
nership account^  or  to  the  marshalling  of  assets  among  a  number  of 
adverse  claimants,  but  the  law  governing  these  subjects  should  be  the 
same  whether  tried  according  to  the  forms  of  law  or  the  forms  of 
equity. 

"I  have  practiced  at  the  bar,"  says  Lord  Campbell  in  his  Lives 
of  the  Chief  Justices,  ch.  LIII,  **when  no  case  was  secure,  no  case 
was  desperate,  and  when,  good  points  being  overruled,  for  the  sake 
of  justice  it  was  necessary  that  bad  points  should  l>e  taken;  but  dur- 
ing the  golden  age  (Tenterden,  C.  J.,  Bayley,  Holroyd,  and  Little- 
dale,)  law  and  reason  prevailed.  The  result  was  confidently  antic- 
ipated by  the  knowing  before  the  argument  began,  and  the  judgment 
was  approved  by  all  who  heard  it  pronounced,  including  the  van- 
quished party.  Before  such  a  tribunal,  the  advocate  becomes  dearer 
to  himself  by  preserving  his  own  esteem,  and  feels  himself  to  be  a 
minister  of  justice,  instead  of  a  declaimer,  a  trickster,  or  a  bully." 
Alas,  such  "golden  ages"  are  of  rare  occurrence  and  limited  dura- 
tion. But  I  may  justly  say,  that  after  a  careful  attendance  on  all 
the  different  courts,  and  after  hearing  causes  disposed  of  in  all  the 
forms  of  administering  justice,  the  general  impression  was  favorable 
to  the  body  of  English  Judges.  The  Court  of  Queen's  Bench  struck 
me  as  coming  nearest  to  Jjord  Campbell's  ideal,  and  I  always  wit- 
nessed its  procee<lings  with  undiminished  delight. 

I  give  another  extract  from  Lord  Campbell's  work,  purporting  to 
be  ex-relatione  of  Mr.  Justice  Talfourd,  as  preliminary  to  a  scene 
which  I  myself  witnessed  in  the  Court  of  Queen's  Bench. 

"My  Lord !"  exclaimed  Henry  Hunt,  the  famous  demagogue,  with 
his  peculiar  air  between  that  of  a  bully  and  a  martyr.  The  bar 
stood  aghast  at  his  presumption  in  thus  staying  his  Lordship  (Chief 
Justice  Ellenborougb)  who  was  about  to  retire  after  having  rushed 
through  the  list  of  cases  for  the  day,  like  a  rhinoceros  through  a  sugar 
plantation.  The  ushers'  wands  trembled  in  their  hands;  and  the 
reporters  who  were  retiring  after  a  very  long  day,  during  which, 
though  some  few  city  firms  had  been  crushed  into  bankruptcy,  and 
some  few  hearts  broken  by  the  results  of  the  causes,  they  could  say 
that  nothing  had  been  afforded  of  the  slightest  interest  except  to  the 
parties — rushed  back  and  seized  their  note  books  to  catch  any  word 
of  that  variety  of  rubbish  which  is  of  "public  interest."  My  Lord 
paused  and  looked  thunders,  but  spoke  none.     ''I  am  here,  my  Lord, 
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on  the  part  of  the  boy  Dogood,"  proceeded  the  undaunted  Quixote. 
His  Lonlship  cast  a  moment's  glance  on  the  printed  list,  and  quietly 
said,  "Mr.  Hunt^  1  see  no  name  of  any  boy  Dogood  in  the  paper  of 
causes/'  and  turned  towards  the  door  of  the  room.  "My  Lord,"  vo- 
ciferated the  orator,  "am  I  to  have  no  redress  for  an  unfortunate 
youth?  I  thought  your  Lordship  was  sitting  for  the  redress  of 
injuries  in  a  court  of  justice."  "Oh,  no,  Mr.  Hunt,''  still  calmly  re- 
6ponde<l  the  judge,  "I  am  sitting  at  Nisi  Prius,  and  I  have  no  right 
to  redress  any  injuries,  except  those  which  may  be  brought  before  the 
jury  and  me,  in  the  causes  appointed  for  trial."  "My  Lord,"  then 
said  Hunt,  somewhat  subdued  by  the  unexpected  amenity  of  the 
Judge,  "I  only  desire  to  protest."  "Oh,  is  that  all,"  said  Lord  E., 
"  by  all  means  protest,  and  go  about  your  business."  So  Mr.  Hunt 
protested  and  went  about  his  business,  and  my  Lord  went  unruffled 
to  his  dinner,  and  both  parties  were  content. 

The  following  scene  occurred  at  the  close  of  the  Hillary  Term  of 
the  Court  of  Queen's  Bench,  1864,  sitting  in  bane,  I  l)eing  present. 
The  Judges  bad  disposed  of  the  last  case  on  the  list,  and  had  risen 
to  their  feet  to  retire,  when  one  of  the  spectators  sitting  in  an  upper 
bench,  and,  as  it  happened,  next  to  me,  arose  and  startled  me,  if  no 
one  else,  by  suddenly  addressing  the  court  with  the  usual  formula, 
"My  Lord."  He  was  an  old  man,  with  hook  nose  and  bald  head, 
dressed  in  grey  cloth  somewhat  the  worse  for  wear.  His  appearance 
was  that  of  a  gentleman  a  little  under  the  weather,  but  retaining 
traces  of  gentility  and  intelligence.  He  held  in  his  hand  a  formida- 
ble roll  of  paper,  which  he  proceeded  to  unfold.  "You  must  come 
down  to  the  floor  of  the  chamber,  sir,"  said  his  Lordship,  C.  J.  Cock- 
burn.  "I  thought,  my  Lord,  I  bad  a  right  to  address  your  Lordship 
from  this  seat."  "No  sir,  you  have  no  such  right.  Persons  who  are 
not  barristers,  are  required  to  address  the  court  from  the  floor  below 
the  bar.  I  have  never  known  any  other  practice  to  prevail."  There- 
upon, my  neighbor  made  his  way  through  the  crowd  to  the  floor 
below  the  bar.  In  the  meantime,  the  other  judges,  who  no  doubt 
knew  what  would  follow,  slipped  out  and  left  the  Chief  Justice  stand- 
ing alone,  and  manifestly  ready  to  be  off*  himself  as  soon  as  he  could. 
The  old  gentleman  deliberately  put  on  his  spectacles,  unfolded  his 
papers,  and  began  to  read  in  a  voice  which  indicated  complete  self- 
possession;  and  in  a  manner  showing  that  public  s)>eaking  was  not 
new  to  him,  and  that  he  fully  understood  the  proper  mode  of  address. 
From  his  statement  of  facts,  it  appeared  that  he  had  brought  a  suit  in 
the  Court  of  Queen's  Bench  some  years  before  against  several  par- 
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ties,  one  of  whom  was  not  served  with  process,  that  the  declaration 
was  filed  against  those  who  were  served,  omitting  the  other,  but  that, 
when  judgment  was  taken,  the  clerk  in  entering  it  had  of  his  own 
accord,  without  any  authority,  seen  proper  to  include  the  defendant 
not  served ;  in  consequence  of  which  wrongful  act,  as  the  speaker 
styled  it,  he  had  been  mulcted  in  heavy  costs.  The  old  gentleman 
quoted  statutes  and  cases  to  show  that  the  act  of  the  clerk  was  wrong, 
and  for  which  he,  an  innocent  party,  should  not  be  made  to  suffer. 
He  was  quite  veliement  in  his  denunciations  of  the  clerk.  He  spoke 
in  praise  of  the  old  practice  of  the  courts,  and  was  warm  in  his  abuse 
of  the  new-fangled  rules  under  which  everything  was,  he  said,  going 
to  ruin.  The  Chief  Justice  brought  him  back  once  or  twice  from 
these  diversions,  calling  him  by  the  name  of  Mr.  Cobbett,  from 
which,  as  well  as  from  what  subsequently  transpired,  it  was  obvious 
that  the  speaker  was  not  a  stranger  to  the  court.  I  learned  after- 
wards that  he  was  a  son  of  the  famous  William  Cobbett,  the  Peter 
Porcupine  of  American  notoriety.  After  listening  with  commenda- 
ble patience  for  twelve  or  fifteen  minutes,  standing  all  the  lime,  the 
Chief  Justice  seized  the  opportunity  when  the  speaker  was  beginning 
to  repeat  himself,  and  said  in  a  sharp  decided  voice,  "I  can  not  stay 
here  all  day,  Mr.  Cobbett,  to  listen  to  a  matter  which  has  now  been 
brought  by  you  six  times  before  this  court.  State  your  point  at 
once,  sir,  and  it  shall  be  decided."  Upon  this,  the  old  gentleman 
began  to  fold  up  his  papers,  and  remarked,  "I  see,  my  Lord,  that  I 
can  not  expect  anything  at  the  hands  of  this  court,  and  I  withdraw 
my  application."  He  had  scarcely  finished,  when  the  impatient 
Chief  Justice  was  again  stayed  by  a  sharp  feminine  voice,  from  a 
slovenly  dressed  old  woman,  who  suddenly  thrust  herself  in  the  place 
just  occupied  by  Mr.  Cobbett.  Her  back  being  turned  towards  us, 
and  her  voice  drowned  in  an  old-fashioned  stove  pipe  bonnet,  I  could 
not  catch  the  sense  of  the  words  which  she  poured  forth  with  great 
volubility,  and  in  a  high  key.  The  Chief  Justice  presently  inter- 
rupted her  by  asking  her,  sharply,  what  motion  she  wished  to 
Blake.  She  did  not  wish  to  make  any  motion,  but —  and  here  the 
trticnlation  was  again  lost  in  a  general  clatter.  ^'If  you  have  no 
ii$  motion,"  interrupted  his  Lordship,  "I  can  not  hear  you."  "Very 
wUf  my  Lord ;  then  I  will  take  my  leave,"  and  she  flounced  away 
ll  Ihfi  style  which  seems  peculiar  to  strong-minded  women.  Her 
'HhM  was  immediately  occupied  by  a  young  German,  who  com- 
^peaking  in  very  broken  English,  but  with  great  ve- 
The  Chief  Justice   interrupted   him    by  asking  if  he 
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had  not  written  a  letter  to  him  (the  C.  J.)  that  morning,  and 
handed  it  to  his  clerk.  **Yes,  my  Lord/'  "Sir/*  said  his  Lordship, 
"you  have  done  very  wrong,  and  have  been  guilty  of  a  contempt  of 
court,  and  I  have  a  great  mind  to  commit  you  for  it.  You  have  no 
business  to  write  me  letters  about  your  case.''  "But,  my  Lord,  I 
want  my  case  tried."  "I  suppose  you  do,  sir,  but  you  know  very 
well  it  can  not  be  tried  until  the  return  of  a  commission  to  take  dep- 
ositions in  Germany,  to  the  order  for  which  you  gave  your  consent, 
and  which  can  not  be  executed  for  a  month.  When  you  have  a  right 
to  complain  of  delay  you  will  be  heard,  but  you  can  not  be  heard 
now."  And,  thereupon,  his  Lordship  glided  from  the  room,  leaving 
the  cryer  to  drown  the  voice  of  the  dissatisfied  German,  which  he  did 
in  the  usual  formula  of  adjournment,  concluding  with  "God  save  the 
Queen  and  my  Lord  Chief  Justice." 

Singularly  enough,  not  one  of  the  London  newspapers  gave  any 
account  of  this  curious  winding  up  of  the  term,  although  one  would 
have  supposed  that  it  contained  matter,  to  use  Lord  CampbelFs 
words,  "of  public  interest." 

The  papers  were,  however,  afterwards  filled  with  the  account  of 
the  trial  of  the  case  of  the  German  who  figured  in  the  scene.  It 
turned  out  to  be  an  action  against  Lord  A.  Loftus,  the  English  Am- 
bassador at  Berlin,  the  precise  nature  of  which  I  have  forgotten,  and 
4.he  commission  to  Germany  was  to  take  the  deposition  of  Baron  Von 
Arnim.  The  first  witness  introduced  by  the  plaintiff,  who  managed 
his  own  case,  was  the  English  Secretary  of  Foreign  A£fairs,  Earl 
Bussell.  It  must  be  admitted  that  the  plaintiff  contrived  to  "med- 
dle and  muddle"  his  case  much  after  the  style  of  diplomacy  of  the 
noble  Earl,  to  whose  testimony  he  was,  therefore,  fairly  entitled. 
The  Jury,  however,  found  for  the  defendant. 

W.  F.  Cooper. 

i^ashville,  Tenn. 
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Dmerr- Devise  to  A.,  and  if  he  die  without  issue ^  then  to  B. 


JOHN  WILSON'S  WIDOW  vs.  ROBERT  WILSON'S  DEVISEES* 


Tills  is  an  ^ectment  against  the  defendants  by  the  widow  of  John  Wilson  to  re- 
cover her  dower  of  the  tenants  in  possession,  as  executory  devisees,  under  the  will  of 
Robt.  Wilson.  Ejectment  did  not  lie  for  the  recovery  of  dower  at  common  law,  for 
the  widow  had  no  right  of  entry  on  the  lands  of  inheritance  of  the  husband  whereof 
he  was  seized  at  any  time  during  the  coverture.  She  was,  indeed,  entitled  to  dower 
of  all  such  lands,  but  she  had  but  the  mere  right  of  property  to  one-third  of  them  for 
her  life,  but  no  right  of  possession  thereof  till  the  heir  of  the  husband  assigned  dower 
to  her.  If  the  heir,  whose  duty  it  was  to  assign  the  dower,  failed  or  refused  to  assign 
it  io  a  reasonable  time,  she  could  only  redress  the  wrong  by  instituting  one  of  those 
real  actions  known  as  the  writ  of  right  of  dower,  or  the  writ  of  dower,  unde  nihil 
habeL  These  two  ancient  writs  have  escaped  the  general  demolition  in  England  of 
the  old  droitural  actions  founded  upon  the  mere  rights  by  Stat.  3  and  4,  Will,  4:  See 
Steph.  on  PI.,  9  and  10.  In  Virginia,  as  generally  in  the  United  States,  all  real  ac- 
tions are  abolished,  or  have  become  obsolete,  and  have  been  substituted  by  the  mod- 
em action  of  ejectment,  improved  and  simplified  by  stripping  it  of  that  strange  string 
of  fictions  which  so  remarkably  distinguished  this  action,  and  with  a  view  of  ''disen- 
tangling ju.^ice  from  nets  of  form :"  See  1  Mat.  Dig.,  644,  note  of  Revisors  of  Code. 
The  action  of  ejectment  may  now  be  brought  by  the  widow  to  recover  her  dower  of 
all  lands  of  inheritance  whereof  her  husband  was  seized  at  any  time  during  the  cov- 
erture, ^unless  her  right  to  such  dower  shall  have  been  lawfully  barred  or  relin- 
qubbed.''  C.  V.,  ch.  135,  §  29,  and  ch.  110,  §  1 — same  sections  cited  1  Mat.  Dig.,  pp. 
556  and  595. 

Upon  the  issue  joined  of  "not  guilty,"  in  accordance  with  this  statute,  the  jury 
have  found  the  following 

SPECIAL  VERDICT. 
"  We,  the  jury,  find  that  the  testator,  Robert  Wilson,  died  on  the 
10th  day  of  Jane,  1851,  having  first  made  his  will,  which  was  duly 
admitted  to  probate  in  the  County  Court  of  Rockbridge,  and  that  by 
his  will  the  said  testator  devised  to  his  son,  John  Wilson,  one  undi- 
vided moiety  of  his  home  tract  of  land  lying  on  the  waters  of  Col- 
lier's Creek,  including  the  Mansion  House.  We  further  find,  that 
the  said  will  contained  the  following  clause,  to-wit :  *  It  is  my  will  and 
desire,  that  if  my  said  son,  John  Wilson,  shall  die  without  issue,  my 
other  children  shall  take  the  said   land  hereby  devised,  in  equal 

^Ofnoioii  of  J.  W.  Brockenbrough,  Judge,  in  the  case  of  John  Wilson's  widow  vs. 
Wmi  intaoii'a  devisees,  in  the  Moot  Court  of  "Washington  and  Lee  University;" 
«r  1872-3. 
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shares.*  We  further  find,  that  the  said  devisee,  John  "Wilson,  died 
on  the  4th  day  of  October,  1852,  without  issue,  leaving  his  widow, 
Jane  Wilson,  the  plaintifi^  in  this  action,  him  surviving,  and  that  the 
other  children  of  the  testator  are  the  defendants  in  this  action ;  and 
that  immediately  after  the  death  of  said  John,  the  defendants  claim- 
ing to  hold  the  said  land  as  executory  devisees  thereof,  entered  on 
the  same,  and  have  continued  to  hold  the  same  adversely  against  the 
plaintiff's  claim  to  dower  of  the  said  tenement,  though  she  has  de- 
manded assignment  of  dower  thereof;  and  these  are  all  the  facts 
found  by  us.  We  further  find,  that  if  upon  the  state  of  facts  so  as- 
certained, the  plaintiff  has  a  legal  right  to  demand  her  dower  of  said 
tenement,  the  law  be  for  the  plaintiff,  then  we  find  a  verdict  for  one- 
third  part  of  said  tenement,  having  reference  to  quantity  and  quality 
thereof,  to  be  assigned  by  a  commissioner  to  be  appointed  by  the 
court,  and  assess  her  damages  for  withholding  possession  of  said  ten- 
ement, at  the  rate  of  $200  per  annum  from  the  entry  of  the  defend- 
ants till  the  same  be  fully  delivered  up  to  her.  But  if  the  court 
shall  be  of  opinion  that  the  law  arising  upon  the  said  facts  be  for 
the  defendants,  then  we  find  for  the  defendants,  and  for  their  costs 
thereof  in  this  behalf  expended. 

G.  A.  Baker,  Foreman." 

The  essential  words  of  the  will  of  Robert  Wilson,  father  of  the 
said  John  Wilson,  and  of  these  defendants,  are :  "  It  is  my  will  and 
desire  that  if  my  said  son,  John  Wilson,  shall  die  without  issue,  my 
other  children  shall  take  the  same  in  equal  shares.'^ 

John  Wilson  did  die  without  issue,  in  the  year  following  the  death 
of  his  father,  Robert  Wilson,  the  testator,  and  the  other  devisees  en- 
tered. 

The  general  and  ultimate  question  arising  on  this  special  verdict 
is:  Is  the  widow,  who  is  plaintiff  here,  entitled  to  recover  her  dower 
under  the  above  cited  clause  of  the  will  of  Robert  Wilson,  or  are  the 
other  devisees,  the  defendants  in  this  action,  entitled  to  the  whole  of 
the  land  devised  to  John,  relieved  of  the  dower  of  his  widow,  the 
plaintiff  in  this  action? 

To  solve  this  ultimate  question  intelligently  and  satbfactorily,  we 
must  ascertain  what  estate  the  husband,  John  Wilson,  took  under 
his  father's  will,  since  his  widow  claims  under  a  derivative  title 
through  him.  Did  John  take  an  estate  of  inheritanoe?  For,  if  not, 
she  can  have  no  legal  claim  to  dower.  If  John  did  take  an  estate 
of  inheritance,  was  it  an  estate  of  inheritance  to  which  dower  was 
incident,  in  the  event  which  has  occurred,  to-wit:  the  death  of  John 
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without  issue  surviving  him,  or  born  to  him  within  ten  months 
thereafter?  If  the  said  John  did  so  die  without  issue  surviving 
him,  was  the  estate  limited  to  him  a  fee  simple  conditional  at  the 
common  law?  or  a  fee-tail,  under  the  statute  de  donhy  enlarged  into 
a  fee-simple  by  operation  of  the  Acts  of  1776  and  1785,  and  so,  de- 
feating the  contingent  limitation  over  to  the  defendants?  or  was  it  a 
good  executory  devise  to  them,  under  the  operation  of  the  Act  of 
1819?  or,  finally,  if  the  ulterior  estate  so  limited  to  them  was  such 
valid  executory  devise  subject  to  the  dower  of  the  plaintiff  or  re- 
lieved of  the  encumbrance  of  dower,  as  incident  to  a  determinable 
fee,  now  actually  determined  by  the  death  of  the  first  devisee,  with- 
out issue  surviving  him. 

It  is,  therefore,  indispensable  to  a  correct  solution  of  the  issue 
joined  in  this  cause,  that  we  should  enter  upon  an  extensive  field  of 
inquiry.  The  special  verdict,  having  ascertained  the  facts  found  by 
the  jury,  and  the  jury  having  referred  the  question  of  law  arising 
upon  it,  to  the  court,  we  are  to  adopt  these  facts  so  ascertained  as  the 
basis  of  the  judgment  of  the  court  now  to  be  rendered.  Dower, 
like  Curtesy,  is  a  freehold  interest  in  for  life  only,  but  it  is  founded 
upon,  and  derives  its  existence  from,  an  estate  of  inheritance.  We 
must,  therefore,  ascertain  from  what  sort  of  freehold  estate  of  inher- 
itance, in  the  case  at  bar,  is  the  right  of  dower  derived? 

Dower  is  a  life  estate,  created  by  the  mere  operation  of  law.  It 
has  no  original  existence.  It  is  a  mere  fungus  growth  of  the  law, 
and  like  the  mistletoe,  it  is  engrafted  upon  an  estate  larger  than  itself 
—upon  an  estate  of  inheritance.  It  exists  where  a  husband  is  seized 
of  such  an  estate  and  dies  in  the  lifetime  of  his  wife.  Blackstone 
thus  defines  dower  at  common  law:  "Tenant  in  dower  is  when  the 
husband  of  a  woman  is  seized  of  an  estate  of  inheritance  and  dies; 
iu  this  case  the  wife  shall  have  the  third  part  of  the  lauds  and  tene- 
ments whereof  he  was  seized,  at  any  time  during  the  coverture,  to 
hold  to  herself  for  the  term  of  her  natural  life:"  Book  2,  p.  129, 
§4.  This  definition  is  precisely  adopted  in  Virginia,  except  that  his 
common  law  right  of  dower  is  enlarged  in  two  essential  particulars  : 

1.  Her  right  of  dower,  here,  is  extended  by  declaring  that  where 
a  husband,  or  any  other  to  his  use,  shall  have  been  entitled  to  a 
right  of  action  or  entry  in  any  land,  and  his  widow  would  be  entitled 
ta  dower  out  of  the  same,  if  the  husband  or  such  other  had  recov- 
eaprf  possession  thereof,  she  shall  be  entitled  to  such  dower,  although 
ti^feshsll  have  baen  no  such  recovery  of  possession:  C.  V.,  chap. 
IMi  $i    This  provision  entitles  the  widow  to  dower  of  lands  of 
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inheritance  of  the  husband  >yhereof  he  was  net  even  mzed  in  law 
during  the  coverture. 

2.  The  widow  is  entitled  to  dower  of  equitable  or  trust  estates  of 
the  husband^  equally  as  of  his  legal  estates:    C.  V.,  ch.  116,  §17. 

Estates  of  inheritance,  subject  to  the  wife's  dower,  were  of  several 
varieties,  embracing  both  absolute  and  limited  fees.  These  were  the 
fee-simple,  absolute  and  pure,  qualified  or  base  fees,  and  the  fee- 
simple  conditional  at  common  law.  In  addition  to  these  three  van* 
eties  of  fee-simple  estates,  two  other  kinds  of  estates  were  created  by 
statute,  the  first  of  which  was  an  estate  tail,  arising  under  the  statute 
de  ilonis  condiiionalibus,  or  Westminster  2,  13  Ed.,  1;  and  the  sec* 
ond,  a  fee-simple  determinable  and  determined  by  the  comparatively 
modern  estate  of  inheritance,  arising  under  the  construction  of  the 
Statute  of  Wills,  32  and  34  Hen.,  8,  known  as  the  executory  dmm^ 
and  particularly  of  that  form  of  executory  devise  by  which  a  fee* 
simple,  or  other  less  estate,  may  be  limited,  by  will,  to  take  effect 
after  a  previous  fee-simple  limited  by  the  same  will,  and  on  the  fiame 
land,  on  a  future  contingency:  2  Bl.  Com.,  172-4.  (To  exclude  a 
conclusion,  it  is  proper  to  say,  that  we  do  not,  in  this  place,  refer  to 
a  large  class  of  executory  interests,  known  as  future,  secondary,  ooa- 
tingent,  springing  or  shifting  uses,  arising  under  the  Statute  of  Ufies, 
27  Hen.,  8,  so  lucidly  discussed  by  Williams  in  the  3rd  chapter  of 
his  work  on  Real  Property,  pages  265,  295.  I  wish  to  be  under- 
stood as  limiting  myself  to  the  discussion  of  the  fee-simple  deter- 
minable by  the  executory  devise,  proper,  and  not  as  embracing  all  the 
varieties  of  executory  iLses,  though  they  essentially  depend  upon  the 
same  principles.) 

We  are,  then,  specially  to  speak  of  the  five  varieties  of  estates  of 
inheritance  to  each  of  which  the  right  of  dower  was  evident,  under 
the  common  law,  or  by  statute.  Of  these  we  are  now  to  speak  and 
on  which  I  am  to  present  my  views.  The  discussion  of  the  intricate 
and  abstruse  questions  presented  on  this  record,  has  been  most  cred* 
itable  to  my  young  friend,  the  counsel  engaged  in  the  argument  of 
the  cause.  It  has  been  marked  by  much  learning,  research  and  abil- 
ity, which  would  have  done  credit  to  older  heads  than  any  of  yours. 
As  all  the  counsel  on  either  side  concur  in  all  the  propositioos  dt^ 
cussed,  except  the  last,  I  will  discuss  those  preliminary  points  with 
as  much  brevity  as  pos&ible,  and  address  myself  mainly  to  the  only 
really  controverted  question  arising  on  the  special  verdict.  We  no* 
tice  them  in  the  order  in  which  they  were  discussed  at  the  bar. 
(1.)  The  fee*simple  absolute. 
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A  fee-simple  estate,  absolute  and  pure,  is  the  largest  estate  which 
any  subject  or  citizen  can  take.  It  is  the  whole  estate,  and  wbeu  it 
is  onoe  granted,  confers  an  unlimited  power  of  alienation  on  the 
feoffee,  grantee,  bargainee,  or  devisee,  in  any  of  the  various  forms  of 
alienation.  Every  restraint  upon  alienation  is  inconsistent  with  the 
nature  of  such  an  estate,  and  if  a  partial  restraint  be  annexed  to  a 
fee-simple  absolute,  as,  for  example,  a  condition  not  to  aliene  for  a 
limited  time,  or  not  to  aliene  to  a  particular  person,  it  is  repugnant 
to  the  estate  granted,  and  so,  it  is  void.  To  the  creation  of  any  estate 
io  fee-simple,  at  common  law — and  this  principle  was  equally  appli- 
cable to  the  fee-simple  absolute,  the  qualified  or  base  fee,  and  the  fee 
conditioned  at  common  law — the  use  of  the  word  heir,  or  lieira  of  the 
body,  was  absolutely  indispensable.  No  equivalent  words,  however 
clear  the  intention  to  convey  an  estate  in  perpetuity,  could  compen- 
sate for  the  want  of  the  magic  word — heirs!  and  a  feoffment  or  grant 
to  a  man  forever,  or  to  him  and  his  assigns  forever,  or  while  grass 
grows  and  rivers  run,  or  to  three  Indian  chiefs  and  their  generation, 
as  long  as  the  waters  of  the  Delaware  shall  run,  could  not  pass  a 
larger  estate  than  an  estate  for  life :  Wms.  on  R.  P.,  134;  and  Rawles' 
Not.,  1;  4  Kent,  516. 

This  rigid  and  extremely  technical  rule  of  the  ancient  common 
law,  is  of  feudel  origin,  and  has  in  modern  times  been  softened  by 
many  exceptions.  We  need  only  refer  to  the  most  striking  example 
of  exceptions  to  the  rule,  that  of  a  will  of  lands,  under  the  Statute 
of  Wills,  32  and  34,  Hen.  8.  But  even  in  the  construction  of  that 
statute  in  England,  though  any  form  of  expression  shewing  a  clear 
initnt  to  pass  a  fee,  would  be  equivalent  to  the  use  of  the  word  heirs,  in 
a  common  law  conveyance,  still  some  vsords  of  perpetuity  were  necessa- 
ry to  create  a  fee  tven  in  a  will.  A  devise  of  land  in  general  terms, 
without  words  of  limitation,  or  any  ulterior  devise  of  the  same  land  to 
another,  passed  only  a  life  estate  to  the  devisee:  2  Bl.  Com.,  108. 
But  this  absurd  technicality  has,  at  last,  been  abolished  by  statute  in 
England:  Wilb  Act,  §28,  and  it  is  declared  "That  when  any  real 
tiState  shall  be  devised  to  any  person,  without  any  words  of  liraita- 
tiott,  such  devise  shall  be  construed  to  pass  the  fee-simple,  or  other 
the  whole  estate  or  interest  which  the  testator  had  power  to  dispose 
of  by  will,  in  such  real  estate,  unless  a  contrary  intention  shall  appear 
^jtitbe  will:  Wms.  on  R.  P.,  194-7.  The  same  rule  was  applied  in 
Viispnia  as  early  as  1785:  C.  V.,  Ch.  116,  §8.  The  only  difference 
brtVFeea  ibe  Virginia  and  the  late  English  statute  is,  that  the  former 
4fiieia0  well  to  deeds  as  to  wills,  while  the  latter  restricts  it  to  toilh; 
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precisely  the  same  language  being  used  in  the  two,  with  the  exception 
specified.  The  rule  of  Virginia  has  been  adopted  in  many  of  the 
States,  while,  in  some  others,  the  words  dispensing  with  words  of 
limitation  to  convey  a  fee-simple,  is  limited  to  wills,  leaving  deedtUi 
be  construed  as  at  common  law:  4  Kent's  Com.,  7-8. 

(2.)  The  second  kind  of  fee  is  called  a  base  or  qualified  fee.  It 
is  a  fee,  because  peradventure  it  may  endure  forever,  but  it  is  called 
a  base  fee,  because  the  estate  is  liable  to  be  determined  by  some  col- 
lateral act  or  event,  without  the  aid  of  a  conveyance,  circumscribing 
its  continuance.  As  a  grant  to  A.  and  his  heirs,  tenants  of  the  manor 
of  Dale,  whenever  A.  or  his  heirs  cease  to  be  tenants  of  that  manor, 
the  grant  of  the  estate  is  entirely  defeated:  2  Bl.  Com.,  100;  4 
Kent,  9-10.  Of  base  fees  we  will  hereafter  speak  in  connection  with 
executory  devises,  or  that  variety  of  future  estates  in  land,  taking 
effect  after  a  preceding  fee.  In  all  such  cases,  embracing  a  large 
variety  of  determinable  fees,  the  first  fee,  thus  determined  by  some 
collateral  event,  belong  to  the  class  of  base  fees,  according  to  the 
classification  of  Ch.  Kent,  so  far  from  base  fees  being  obsolete,  as 
has  been  supposed,  they  are  flourishing  in  full  vigor,  under  the  mod- 
ern designation  of  executory  devises. 

(3.)  The  third  kind  of  fee  is  known  as  the  fee-simple  conditional 
at  common  law.  These  are  defined  by  Blackstone:  "A  fee  restrained 
to  some  particular  heirs,  exclusive  of  others  as  to  the  heirs  of  a  man!i 
body,  by  which  only  his  lineal  descendants  were  admitted,  to  the 
exclusion  of  collateral  heirs:"  2  Bl.  Com.,  110.  If  the  grantee 
died  without  issue,  the  land  reverted  to  the  grantor.  But  if  be  had 
the  specified  issue,  the  condition  was  supposed  to  be  performed,  and 
the  estate  became  absolute,  so  far  as  to  enable  the  grantee  to  aliene 
the  land,  and  bar  not  only  his  own  issue  but  the  possibility  of  a  re- 
verter: 4  Kent,  11.  This  estate  was  a  fee-simple,  because  the  whole 
estate  was  vested  in  the  grantee.  The  grantor  had  only  a  scintilla  of 
right,  BL  possibility  of  reverter,  but  no  reversion,  a  mere  possibiHl^  mA 
no  estcUe, 

The  evident  design  of  these  limitations  was  to  restrain  the  donees 
from  disposing  of  the  estate  thus  given.  But  the  general  propensity 
which  prevailed  about  the  reign  of  Exlward  I.,  to  favor  a  liberty  of 
alienation,  induced  the  judges  to  construe  limitations  of  this  kind  in 
a  very  liberal  manner.  Instead  of  declaring  that  the  estates  must 
descend  to  those  heirs,  and  to  none  others,  who  were  particularly  de»- 
cril)ed  in  the  grant,  according  to  the  obvious  intention  of  the  donors 
and  the  strict  principles  of  the  feudal  law,   that  the  donees  should 
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not,  in  any  case,  be  enabled  by  their  alienation  to  defeat  the  succession 
of  those  who  were  mentioned  in  the  gift,  or  the  donor's  right  of 
woerteTy  they  had  recourse  to  an  ingenious  device,  taken  from  the 
natare  of  a  condition.  Now  it  is  a  maxim  of  the  common  law  that 
when  a  condition  is  once  performed  it  is  henceforth  entirely  gone,  and 
the  thing  to  which  it  was  before  annexed  becomes  absolute  and 
wholly  unconditional.  The  judges,  reasoning  upon  this  ground,  de- 
termined that  these  estates  were  conditional  fees — that  is,  were  granted 
to  a  man  and  the  heirs  of  his  body  upon  condition  that  he  had  such 
heirs:  I.  Lomax's  Dig.,  25.  To  defeat  this  subtle  finesse  of  con- 
i$traction,  as  Blackstone  calls  it,  whereby  the  intention  of  the  donors 
was  entirely  defeated,  the  nobility,  whose  object  was  to  perpetuate 
their  possession  in  their  own  families,  had  address  enough  to  procure 
the  enactment  of  the  statute. 

(4.)  De  donis  condiiionalibiL8,  creating  the  new  kind  of  estates  of 
inheritance,  called  estates  tail. 

The  estate  tail  was  not  a  fee-simple.  An  estate  tail  was  an  estate 
of  inheritence  created  by  the  statute  de  donis,  13  Edw.  I.,  otherwise 
called  the  Statute  of  Westminster,  2.  The  operative  words  were,  an 
estate  limited  to  a  man  and  the  heirs  of  his  body,  using  the  identical 
langnage  of  the  old  fee-simple  conditional  at  common  law.  The  fee- 
tail,  like  the  old  fee  conditional  (which  was  entirely  su|)erseded  by  the 
etatate  de  donis),  was  an  estate  limited  to  a  man  and  the  heirs  of  his 
body,  general  or  special,  male  or  female,  and  not  to  his  heirs  general. 
The  Mtatute  de  donis  created  two  estates,  a  particular  estate,  called  an 
estate  tail,  in  the  donee,  and  a  reversion  in  the  donor.  The  statute 
took  away  the  power  of  alienation  on  the  birth  of  issue.  Where  the 
donee  had  a  fee-simple  before,  he  had,  by  the  statute,  what  was  de- 
nominated an  estate  tail ;  and  where  the  donor  had  but  a  bare  possi- 
bility of  reverter  before,  he  had,  by  construction  of  the  statute,  a 
repersion  or  fee-simple  expectant  upon  the  estate  tail.  The  donee 
could  not  bar  or  charge  his  issue,  nor,  for  default  of  issue,  the  donor 
or  bis  heirs;  and  thus  a  perpdw%  was  created.  The  policy  of  the 
conunoQ  law,  a^  expressed  by  the  judge,  was  defeated.  The  law 
abborred  perpetuities  as  strongly  as  nature  is  said  to  abhor  a  vacuum  ! 
BH  the  true  policy  of  the  common  law  was  deemed  to  be  overthrown 
^"the  gtatate  de  donis,  establishing  those  perpetuities.  They  were 
ieiM  ooaveyances,  and  on  the  death  of  tenant  in  tail,  though  he  was 
tMicbftcgeable  with  waste,  the  estate  was  subject  to  dower  and  cour- 
tttff9gd&mlt  the  issue  in  tail,  or  against  the  reversion  of  the  donor 
m-Ui  imn,  if  the  issue  of  that  tenant  was  exhausted,  no  favor 
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being  shown  to  the  creditors  or  purchasers  of  tenant  in  tail,  and  the 
writs  oi  formedon  in  descender y  remainder,  or  reverter,  brougtit  bjr 
the  issue  in  tail  or  reversioner,  was  effectual  to  strip  them  of  their 
bona  fide  purchases  or  liens.  The  tenant  in  tail  was  the  ostensible 
fee-simple  owner  of  the  estate,  and  credits  were  extended  to  his 
dupes  on  the  faith  of  that  ownership ;  but  on  the  death  of  the  ten- 
ant, their  reasonable  hopes  and  expectations  turned  to  dost  and 
ashes  on  their  lips.  There  were  no  recording  acts  to  protect  pur- 
chaser and  creditor.  These,  and  numerous  other  inconvenienoes 
enumerated  by  the  text  writer,  were  the  bitter  fruits  of  these 
fettered  inheritances,  and  to  be  relieved  against  them,  many  effiwts 
were  made  in  Parliament,  but  all  in  vain.  The  feudel  barons  of 
those  days  set  their  faces  like  flint  against  them,  because  estates  tail 
were  not  liable  to  forfeiture  for  treason  or  felony,  nor  chargeable  with 
the  debts  of  the  ancestor,  nor  bound  by  alienation.  At  length,  in 
Tallarura's  case,  12  Edw.  IV.,  that  relief  was  obtained  against  this 
great  national  grievance  "by  a  bold  and  unexampled  stretch  of  the 
power  of  judicial  legislation:"  4  Kent,  13.  By  the  introduction  of 
common  recoveries  estates  tail  were  effectually  barred  by  a  piece  "of 
solemn  juggling,  which  could  not  long  have  held  its  ground,  had  it 
not  been  supported  by  its  substantial  benefit  to  the  community;  bnt 
as  it  was,  the  progress  of  events  only  tended  to  make  that  certain 
which  at  first  was  questionable;  and  proceedings  on  the  principle  of 
those  above  related,  under  the  name  of  suffering  common  recoveries, 
maintained  their  ground,  and  long  continued  in  common  use  as  the 
undoubted  privilege  of  every  tenant  in  tail.  The  right  to  suftr  a 
common  recovery  was  considered  as  the  inseparable  incident  of  an 
estate  tail,  and  every  attempt  to  restrain  this  right  was  held  void!^^ 
Wms.  on  R.  P.,  44. 

Estates  tail,  created  by  the  statute  de  donis,  with  their  ^nnsepara- 
ble  incident,"  the  common  recovery,  as  a  means  of  effectually  barring 
them,  were  introduced  into  the  American  Colonies,  with  other  parts 
of  the  English  jurisprudence.  Upon  the  settlement  of  the  Colony 
of  Virginia,  the  statute  de  donis  was,  of  course,  a  part  of  the  law  of 
the  land^  but  Chancellor  Kent  is  not  quite  accurate  in  saying  that 
estates  tail  subsisted  in  full  force  before  our  Revolution,  and  w«« 
subject  here,  as  in  England  since  Tallarum's  case,  to  the  power  iff 
being  barred  by  a  fine  or  common  recovery:  4  Kent,  14.  Fines  and 
recoveries  were  indeed  in  force  in  Virginia  at  the  first  settlement  of 
the  Colony,  but  they  did  not  continue  in  force  till  the  Revolution.  On 
the  contrary,  the  policy  of  the  statute  of  entails  was  greatly  fiivured 
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in  that  colony.  The  eoloDists  brought  with  them  from  England  both 
estates  tail  and  fines  and  recoveries,  as  a  means  of  barring  them,  as  a 
part  of  the  colonial  system  of  laws.  But  as  early  as  October,  1705, 
itiras  enacted  by  the  Legislature  that  Jiwe«  and  recoveries^,  and  every 
other  act  for  the  purpose  of  avoiding  and  defeating  estates  tail,  except 
(Hily  by  an  act  of  the  General  Assembly,  were  utterly  null  and  void. 
In  1727,  an  act  of  Assembly  was  passed  allowing  slaves  to  be  en- 
tailed: 1  Liom.  Dig.,  31-2.  The  evils  of  entails  in  Virginia  were, 
therefore,  aggravated  by  the  abolition  of  fines  and  recoveries,  and  by 
making  slaves— chattels  and  not  tenements — the  subjects  of  entail. 
Estates  tail  continued  to  flourish  in  Virginia  from  the  last  named 
periods  till  their  extinction  on  the  7th  of  October,  1776,  when  they 
were  merged  in  the  fee-simple  absolute  by  express  statute. 

By  the  Act  of  Virginia  of  the  7th  of  October,  1776,  amended  and 
enlarged  by  the  act  of  1785,  it  was  enacted  that  "every  estate  in  lands 
90  limited,  that  as  the  law  was  on  the  seventh  day  of  October,  1776, 
sach  estate  would  have  been  an  estate  tail,  shall  be  deemed  an  estate 
in  fee-simple;  and  every  limitation  upon  such  an  estate  shall  be  held 
vaKd,  if  the  same  would  be  valid  when  limited  upon  an  estate  in  fee- 
simple,  created  by  technical  language:"  Acts  of  7th  of  October, 
1776  and  1785,  revised  C.  Va.,  ch.  116,  §9. 

By  the  express  terms  of  these  most  important  statutes,  we  must 
isoertain  what  words  were  necessary  to  the  creation  of  a  fee- tail  by 
the  law  "as  it  aforetime  was,"  that  is,  by  the  law  of  England  before 
the  Revolution — since  every  limitation  which,  by  that  law,  would 
have  constituted  an  estate  tail,  was  declared  to  be  instantly  trans- 
mated  into  a  fee-simple  absolute  and  pure,  and  thereby  rendering 
every  ulterior  limitation  "  mounted "  or  based  upon  it,  void  and  of 
none  effect;  unless  such  ulterior  limitation,  after  a  preceding  fee- 
simple,  is  so  limited  as  to  make  it  a  good  executory  devise. 

We  have  already  seen  that  to  constitute  a  fee-tail  under  the  statute 
cfe  donia,  the  technical  words,  to  a  man  and  the  heirs  of  his  body,  were 
indispensable.  Such  an  estate  in  fee-tail  could  only  be  created  by 
i^  or  grant  when  the  statute  de  donis  was  passed,  and  for  some  cen- 
taiiea  afterwards.  But  a  great  change  in  the  law  of  estates  tail  was 
^^p^bl  by  the  Statute  of  Wills,  32,  Henry  VIII.  Great  indul- 
hafl  always  been  extended  in  the  construction  of  wills,  so  as  to 
da  and  give  effect  to  the  intention  of  the  testator.  The  intent 
tf  llbo  toetator  is  the  will  of  the  testator,  and  if  that  intent  be  ascer- 
M|nA  $mxi  its  language,  is  lawful,  and  offends  against  no  rule  of 
iMfrllijDUlsl  govern  with  absolute  sway.    The  authorities  in  support 
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of  this  elementary  rule  are  too  numerous  for  citation:  See  2  Mat. 
Dig.,  888-9,  and  note  of  e<Htor.  But  this  fundamental  rule  id  the 
construction  of  wills  is  sometimes  controlled  by  certain  subsidiary 
rules,  in  the  application  of  which  the  testator's  intention  is  defieated. 
"Certainty  can  not  be  obtained  without  uniformity,  nor  uniformity 
without  rule."  A  striking  example  of  one  of  those  rules  of  law  gov- 
erning the  interpretation  of  wills,  in  determining  the  effect  of  a  cer- 
tain form  of  expression,  is  the  phrase,  dying  mthoiU  iseue.  If  the 
testator  make  a  devise  of  lands  to  A.  and  his  heirs,  and  if  he  die  with- 
out issue,  then  to  B.,  does  A  take  an  estate  tail,  with  a  good  remain- 
der to  B.,  or  does  A.  take  a  fee-simple,  with  an  executory  devise,  to 
B?  On  the  latter  hypothesis,  is  it  a  good  jexecutory  devise,  or  is  \i 
void,  because  to  give  it  effect  would  offend  against  the  rule  against 
perpetuities? 

This  question  has  been  set  at  rest  by  a  long  series  of  cases— de- 
cided in  England  before  the  American  Revolution — too  well  settled 
to  be  now  drawn  in  question.  It  has  long  since  become  a  setded 
rule  oj  law.  In  every  case  of  the  sort,  beginning  with  Chadock  vs. 
Cowley,  3  Cro.  Jac,  695,  and  very  many  later  cases,  it  is  settled  law, 
that  in  the  case  here  put,  A.  takes  an  estate  tail,  with  a  good  remain^ 
der,  over  to  B.  These  old  English  cases  are  reviewed  by  Carr,  J., 
in  Bells  vs.  Gillespie,  5  Rand.,  278-80,  with  great  learning  and  abil- 
ity. The  same  Judge  reviews  the  whole  series  of  Virginia  decisions 
on  the  same  point,  commencing  with  Carter  vs.  TyUvj  1  Call,  143, 
and  ending  with  Goodmch  vs.  Hardiryj,  3  Rand.,  280.  These  cases, 
English  and  Virginian,  present  an  unbroken  current  of  authority. 
In  each  of  the  cases  reviewed,  there  is  an  element  not  found  in  the 
case  at  bar.  In  each,  the  contingency  of  dying  without  issue  is 
coupled  with  an  ulterior  limitation  to  him  in  remainder,  who  is 
designated  as  the  survivor  of  the  first  taker.  It  was  uniformly  held 
that  the  first  taker  took  an  estate  tail  with  remainder  over,  and  not 
an  executory  devise.  The  American  cases,  out  of  Virginia,  are  stated 
with  great  fullness  and  clearness  by  Rawle,  in  his  note  to  Williams 
on  R.  P.,  198.  In  some  of  the  cases  cited  by  him,  the  limitation 
over  to  the  survivor  was  held  to  be  a  good  executory  devise,  but  Mr, 
Rawle  thinks  that  this  course  of  decision  is  contrary  to  the  weight  of 
authority  in  England  and  America.  It  is  not  a  little  singular  that 
in  the  whole  of  his  admirable  note  he  does  not  cite  a  single  Viigiwa 
authority,  though  he  refers  to  our  Statute  of  1819,  and  the  Rev.Sttt, 
of  New  York,  reversing  the  ancient  rule,  and  approves  it  too.  Bat 
of  the  Virginia  Act  of  1819-20, 1  will  hereafter  speak. 
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Id  all  the  caies  reviewed,  the  true  point  of  Inquiry  is:  Whether 
the  limitation  over,  if  the  first  taker  dies  without  issue,  is  to  take  efiect 
after  a  dfjinite  or  indefinite  failure  of  issue.  If  the  ulterior  devisee  is 
to  take,  if  the  first  die  without  issue,  Uvinff  at  kia  death,  then  the  first 
lakes  a  fee-simple  with  a  good  exemdory  devise,  over,  for  though  it  be 
a  fee  upon  a  fee,  and  bad  aa  a  remainder,  I)ecan3e  no  remainder  can 
be  limited  afler  a  fee  simple,  yet  it  is  a  good  execviory  devise,  because 
it  does  not  offend  against  the  rule  against  perpetuities,  and  must,  if 
ever, take  effect  within  a  life  in  being,  and  Iteenly-cne  years,and  the 
(lireme  period  of  gestation  in  utero,  which  is  fixed  by  our  statute  at 
ten  months. 

If  an  express  estate  be  given  to  A.  and  his  heirs,  and  subsequently, 
in  the  same  will,  there  is  a  limitation  to  B.  and  his  lieirs,  if  A,  die 
vithout  isme,  the  effect  is  a  little  curious.     If  /^.'»  express  estate  in 
fee  is  followed  by  the  words  of  implication  quoted  above — if  he  die 
ifithovt  issue — then  to  B,  and  his  heirs,  the  effect  is,  tinder  the  estab- 
lished rule  of  construction,  to  reduce  A.'s  fee-sim|>le,  or  cut  it  down, 
as  it  ii  expressed,  to  a  fee  tail,     So,  ceonverao,  if  the  first  estate  to  A. 
is /or  life,  but  if  he  die  without  issue,  then  to  B.  and  his  heirs,  the  ex- 
press estate  to  A.  for  life,  by  force  of  these  words  of  implication,  is 
enlarged  by  force  of  these  same  words  of  implication  into  a  fee-tail. 
The  two  limitations  to  A.  are  exactly  the  same  in  result— an   estate 
tail  is  produced  in  either  case— leveled  down  in  the  first  case,  and    Uv- 
ded  up  in  the  second.     They  meet  at  the  same  point— an  estate  tuil 
in  .\.— and  in  either  case  the  ulterior  limitation  to  B.  takes  effect  as 
tgood  remainder  in  fee.     This  construction  was  necessary  in  order 
to  make  provision   for  each  of  the  objects  of  the  testator's  bounty. 
If  A.'s  estate  in  fee  was  not  cut  down  to  a  fee-tail,  B.'s  estate  would 
be  cut  off  altogether.     It  could  not  be  good  a>)  a  remainder  after  a 
fee-simple,  neither  could  it  be  giiod  as  an  executory  devise,  because  it 
i«  limited  to  take  effect  after  an  indefinite  failure  of  issue,  and,  there- 
fore, it  would   be  loo  remote,  and  void.     It  was,  therefore,  necessary 
to  oiiri*  R_  sn  tsfnUt  whii^h  would  take  effect  only  after  the  exhaustion 
r  it  might  occur.     The  exhaustion  of 
the  death  of  A.,  leaving  no  issue  sur- 
at  the  end  of  untold   generations   in 
law  means  by  an  indefinite  Jailure  of 
le  of  the  tenant  in  tail  is  the  "regular 
e  limitation  over  takes  effect  as  a  re- 
)f  the  rule  that  whenever  a  limitation 
it  shall  not  take  effect  as  an  executory 
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devise,  while  the  rule  against  perpetuities  is,  at  the  same  time,  ob- 
serveiJ,  because  the  right  to  suffer  a  common  recovery  is  the  insept** 
rable  incident  to  an  estate  tail,  and  the  restriction  upon  alienation  is, 
therefore,  determinable  at  the  option  of  the  tenant  in  tail:*'  Wbm. 
on  R.  P.,  198;  Rawles'  note,  1. 

Ch.  Kent,  also,  explains  the  difference  between  a  definite  and  an 
indefinite  failure  of  issue:  ''A  definite  failure  of  issue  is  when  a  pre- 
cise time  is  fixed  by  the  will  for  the  failure  of  iasue,  as  in  the  case  of 
a  devise  to  A.,  but  if  he  dies  tvUkoui  lawful  issue  litdng  at  the  time  fjf 
his  death,  then  over. 

"An  indefinite  failure  of  issue  is  a  proposition  the  very  converse 
of  the  other,  and  means  a  failure  of  issue,  whenever  it  shall  happen, 
sooner  or  later,  without  any  fixed,  certain,  or  definite  period  within 
which  it  must  happen.  It  means  the  period  when  the  issue,  or  des- 
cendants of  the  first  taker,  shall  become  extinct,  when  there  is  no 
longer  any  issue  of  the  grantee,  without  reference  to  any  particular 
time,  or  any  particular  event;  and  an  executory  devise,  upon  such  in 
indefinite  failure  of  issue,  is  void,  because  it  might  tie  up  property 
for  generations.  A  devise  in  fee,  toiih  a  remainder  aver  upon  an  tn- 
dejinite  failure  of  issue,  is  an  estate  tail,  *  *  The  series  of  cases 
in  the  English  law  have  been  uniform  from  the  time  of  the  Year 
Books  down  to  the  present  day,  in  the  recognition  of  the  rule  of  law, 
that  a  devise  in  fee,  with  a  remainder  over,  if  the  devisee  dies  wilhotd 
UiSibe,  is  a  fee  cut  daivn  to  a  fee- tail:  and  the  limitation  over  is  void, 
by  way  of  executory  devise,  as  being  too  remote  and  founded  on  an 
indefinite  failure  of  issue."  Ch.'Kent  here  cites  the  opinion  of  Carr, 
J.,  in  Bells  vs.  Gillespie,  5  Rand.,  273.  Ch.  Kent  should  have 
added,  as  Judge  Carr  did  in  the  cited  case»  that  though  the  limita- 
tion over  was  void,  as  an  executory  devise,  it  would  have  been  good 
in  England  as  a  remainder  after  a,  fee-tail.  Why  the  ulterior  limita- 
tion over  in  BeUs  vs.  Gillespie  was  held  void  as  a  remainder^  after 
the  fee-tail,  limited  to  his  son  Pleasants,  is  easily  explained. 

The  same  words  in  a  will — ^a  limitation  to  A.  and  his  heirs,  and 
if  he  died  without  issue,  then  to  B.  and  his  heirs — having  been  uni- 
formly construed  for  centuries  as  creating  an  estate  tail,  the  same 
rule  of  construction  was  adopted  by  the  statutes  of  Oct.  7,  1776,  and 
the  amendatory  act  of  1786,  and  it  wa;  declared  "that  every  estate 
in  lands  or  slaves,  which,  on  the  7th  day  of  October,  1776,  was  an 
estate  in  fee-tail,  shall  be  deemed  from  that  time  to  have  been, 
and  from  thenceforth  to  continue,  an  estate  in  fee -simple — and  every 
estate  in  lands  which  since  hath  been  limited^or  hereafter  shall  belim- 
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itedy  sn  that  as  the  law  aforetime  was,  such  estate  would  have  been  an  es- 
tate tail,  shall  also  be  deemed  to  have  been  and  to  continue  an  estate 
in  fee-simple.  And  all  estates,  which,  before  the  said  7th  day  of  Oc- 
tober, 1776,  if  it  remained  unaltered,  would  have  been  estates  in 
fee-tail,  and  which  now,  by  virtue  of  this  act,  are,  and  will  be,  es- 
tates in  'fee-simple,  shall,  from  that  time,  and  from  henceforth,  be 
discharged  of  the  conditions  annexed  thereto,  by  the  common  law, 
restraining  alienations  before  the  donee  shall  have  issue,  so  that  the 
donees,  or  persons  in  whom  the  conditional  fees  vested,  or  shall  vest, 
had,  and  shall  have,  the  same  power  over  the  same  estates,  as  if  they 
were  pure  and  absolute  fees." 

I  have  quoted  the  whole  of  this  celebrated  statute,  with  all  its  lux- 
nriance  of  verbiage,  that  the  counsel  may  see  how  sweeping  and 
comprehensive  its  provisions  were !  It  annihilated  estates  tail  at  a 
single  blow,  root  and  branch.  It  crushed  the  "  hateful  exotic,"  as 
Judge  Tucker  called  those  estates,  and  was  far  more  effectual  than 
the  Common  Recovery  in  Taltarum's  case,  many  centuries  before. 
The  expedient  of  common  recoveries,  and  afterwards  of  fines,  was 
the  result  of  temporizing  judicial  policy.  It  did  not  destroy  estates 
tail,  but  only  enabled  the  tenant  to  do  so  by  a  strange  system  of  te- 
dioas,  vexatiou3*and  fictitious  proceedings.  It  scorched  but  did  not 
till  the  monster.  Estates  tail  fiourished,  (only  with  diminished  vigor 
and  luxuriance,)  after,  as  well  as  before,  Taltarum's  case.  All  that 
the  judges  accomplished  in  that  memorable  case  was  to  put  it  in  tlie 
power  of  each  tenant  to  bar  the  estate  tail,  in  his  particular  case,  by 
his  fines,  his  recoveries,  his  single  and  double  vouchers,  and  other 
incomprehensible  jaigon,  so  humorously  satirized  by  Shakspeare  in 
Hamlet.*  The  bar  to  an  estate  tail  bv  the  fine  and  common  recov- 
ery  was  perfectly  effectual  when  applied  in  a  particular  case,  and  be- 
came, in  process  of  time,  the  inseparable  incident  to  every  estate  tail; 
bat  it  could  only  be  vitalized  by  a  vexatious,  dilatory  and  expensive 
proceeding,  applied  to  each  estate  tail.  How  different  from  this  was 
**our  great  fine  and  recovery  act/'  as  Judge  Cabell  happily  expressed 
it,  in  speaking  of  the  acts  of  1776  and  1785!     The  whole  i)estilent 

*See  the  grave-digger*8  scene  in  Hamlet,  where  a  sknll  is  thrown  out  from  the  grave 
designed  to  receive  the  body  of  the  beautiful  Ophelia. 

Hamlet.  There's  another:  why  may  not  that  be  the  tkull  of  a  lawyer?  Where 
be  hUquiddits  now,  his  quillits,  his  cases,  his  tenures,  and  his  tricks?  why  does  he 
suffer  this  rode  knave  now  to  knock  him  about  the  sconce  with  a  dirty  shovel,  and 
will  not  tell  him  of  his  action  of  battery?  Humph !  This  fellow  might  be  in 's  time 
a  great  buyer  of  land,  with  his  statutes,  his  recognizance^,  his  fines,  his  double  vouch- 
ers, his  recoveries?— '^rf  V:  Scene  L 
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brood  of  estates  tail  fell,  as  by  the  touch  of  IthuriePs  spear,  and  at 
onejfell  swoop,  perished  in  an  instant,  by  the  mere  operation  of  law! 

Wherever  an  estate  in  fee-simple  was  followed  by  a  subsequent 
limitation,  in  the  same  will,  after  an  indefinite  failure  of  the  issue  of 
the  first  tenant,  the  first  fee-simple,  as  we  have  seen,  was  reduced  to 
a  fee-tail,  and  this  construction  had  prevailed,  as  a  canon  of  prop- 
erty, from  the  Year  Books,  to  the  advent  of  the  American  Revolu- 
tion. The  statute  of  1776,  in  Virginia,  discarded  the  whole  of  the 
preposterous  fictions  of  fines  and  common  recoveries,  and  estates  tail 
perished,  by  the  merger  of  these  estates  in  the  largest  estates  known 
to  the  law,  the  fee-simple  unconditional,  absolute  and  pure! 

Estates  tail,  creating  perpetuities,  continued  in  full  force  in  Eng- 
land and  her  American  colonies  at  the  date  of  this  Virginia  Act  of 
October,  1776.  They  were  indirectly  strangled  in  England  by  Ju- 
dicial, not  by  Legislative  power.  But  in  Virginia  they  ceased  to  be 
under  the  omnipotent  fiat  of  legislative  power! 

(5.)  The  fee-simple  determined  by  an  executory  devise. 

Executory  devises  did  not  share  the  fate  of  estates  tail,  but  have 
been  highly  encouraged  in  the  United  States  generally,  and  especially 
by  a  statute  in  Virginia,  presently  to  be  noticeii.  The  definition  of 
an  executory  devise,  as  given  by  Fearne,  is  absolutely  perfect: 
"Such  a  limitation  of  a  futui*e  estate  or  interest  in  lands  ♦  *  as 
the  law  admits  in  the  case  of  a  will,  though  contrary  to  the  rules  of 
limitation,  in  conveyances  at  common  law."  (We  omit  that  portion 
of  Fearne's  definition  which  applies  to  chattels,  real  or  personal,  as 
we  have  no  concern  now  with  any  species  of  executory  devise  other 
than  that  which  allows  a  limitation  of  a  future  estate  in  lands,  after 
a  preceding  estate  in  fee  simple.) 

At  common  law  there  can  be  no  valid  limitation  of  a  future  estate 
after  a  fee-simple,  but  ever  since  the  Statute  of  Wills  in  England 
such  limitations,  under  certain  restrictions,  have  been  permitted,  un- 
der the  designation  of  an  "executory  devise."  The  great  objection 
to  the  estates  tail  was  that  they  established  perpetuities.  That  evil 
was  endured  in  England  for  two  hundred  years  after  their  creation 
without  any  power  of  abolishing  them  through  an  act  of  Parliament, 
since  the  upper  house  of  Parliament  steadfinstly  resisted  every  effitft 
in  that  direction.  The  evil  was  at  length  mitigated,  not  eradicated^ 
by  the  curious  finesse  of  the  judges  in  Taltarum's  case.  We  hav6 
seen  how  the  evil  was  exterminaled  in  Virginia. 

THE   RULE  AGAINST    PERPETIJITIBB. 

The  evil  of  a  perpetuity,  in  the  case  of  an  executory  devise,  afttf 
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a  preceding  fee-simple,  was  remedied  by  the  establishment  of  a  rule 
restraining  the  limitation  of  a  fee  after  a  fee,  to  the  time  of  a  life  or 
lives  in  being  and  twerUy-one  years  and  ten  mordha  thereafter,  known 
as  the  rule  restraining  perpetuities.  This  famous  rule  had  no  existence 
in  England  till  after  the  Statute  of  Wills  was  passed,  and  was  adopted 
as  a  salutary  curb  on  the  evil  of  perpetuities,  in  the  case  of  executory 
devises.  The  policy  of  restraining  perpetuities  has  always  been  a 
great  favorite  of  the  courts.  We  have  a  striking  example  of  its  ap- 
plication to  the  fee-simple  conditional  at  common  law,  before  the  stat- 
ute de  donis  was  passed,  and  the  most  memorable  example  of  its  ap- 
plication which  the  history  of  the  English  law  of  real  property  af- 
fords, was  furnished  by  Taltarum's  case,  in  a  large  measure  defeating 
the  opposite  policy  of  the  statute  de  donia,  "  by  a  bold  and  unex- 
ampled stretch  of  the  power  of  judicial  legislation:"  4  Kent,  13. 
But  the  rule  against  perpetuities  was  first  applied  to  executory  de- 
vises by  Lord  Chancellor  Nottingham  (called  the  great  Lord  Chan- 
cellor Nottingham)^  in  the  Duke  of  NorfoWs  case.  That  decision 
has  been  aoqaiesced  in  uniformly  since  that  time,  and  every  attempt 
to  fetter  estates  by  a  more  definite  extent  of  limitation  or  a  more 
subtle  aim  at  a  perpetuity,  has  been  defeated:  4  Kent,  17. 

This  celebrated  rule,  in  restraint  of  perpetuities,  has  never  been 
departed  from,  so  far  as  my  observation  goes,  anywhere  in  England 
or  the  United  States,  though  instances  of  its  application  have  been 
made  in  thousands  of  cases.  Amid  all  the  mutations  of  the  rules 
of  construction  of  real  property  law,  that  rule  alone  has  remained 
firm  and  unshaken.  The  case  of  Bells  vs.  GiUegpie  is  but  one  of 
very  many  examples  of  steady  adherence  to  it.  A  limitation  over, 
if  the  first  taker  should  die  withoiU  issue,  was  held  to  be  a  limitation 
to  take  effect  after  an  indefinite  fisiilure  of  such  issue,  and  so  was  an 
estate  tail;  and  as  the  first  estate  tail  was  enlarged  by  the  act  into  a 
fee-simple,  the  limitation  was  void  as  a  remainder.  Neither  was  it  a 
good  limitaticm  as  an  executory  devise,  becanse,  being  limited  to  take 
effect  aft;er  an  indefinite  fidlure  of  issue,  it  offended  against  the  rule 
prohibiting  perpetuities.  In  Bells  vs.  OiUeapiey  Judge  Carr,  after 
stating  the  rule,  as  established  by  Lord  Chancellor  Nottingham,  in 
the  Duke  of  Norfolk's  case,  says :  "  Unless  executory  devises  are  so 
limited  that  the  event  on  which  they  depend  must  hi^pen  within  this 
period,  they  are  void  in  their  cr^tion:"  5  Band.,  276.  Being, 
therefore,  void,  both  as  a  remainder  and  as  an  exeoutory  devise,  it 
was,  consequently,  void  altogether.  As  the  will  of  John  Wilson 
contains  an  exactly  similar  provision  of  deaih  mthout  issue — ^gene- 
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rally,  I  would  pronounce  the  limitation  over,  in  the  will  of  this  tes; 
tator,  in  favor  of  these  defendants,  absolutely  void.  In  the  event  of 
there  being  no  change  of  the  law  since  1776,  it  would  be  entirely 
clear  that  the  plaintiff  here,  the  widow  of  John  Wilson,  is  entitled 
to  her  dower.  Upon  that  hypothesis,  it  would  be  the  case  of  the 
death  of  a  husband,  intestate,  seized  of  a  fee-simple  estate,  and  with- 
out lineal  descendants  or  issue.  In  that  case  his  heirs,  under  the 
Virginia  *  Statute  of  Descents,  on  the  failure  of  lineal  descendants 
and  of  his  father,  the  defendants,  as  the  next  class  of  heirs,  wonld 
inherit  the  estates  of  which  he  died  seized,  but  could  under  no  pos- 
sible circumstances  claim  under  the  will  as  purchasers.  In  that  con- 
tingency, also,  they  would  inherit  the  estate,  in  subordination  to  the 
paramount  claim  of  John's  widow  as  dowres8,the  most  highly  fisivored 
.title  known  to  the  law. 

THE  ACT  OF   1819,   TAKING   EFFECT   JANUARY,   1820. 

!But  a  great  change  in  the  law  has  been  made  in  Virginia  since  the 
•statutes  of  1776  and  1785  were  passed,  enlarging  estates  in  fee-tiil 
into  fee-simple.  By  the  act  of  1819,  which  took  effect  on  the  Istof 
Jaciuary,  1820,  it  was  enacted  that  every  limitation  in  any  deed  or 
will,  contingent  upon  the  dying  of  any  person  without  heirs,  or  heirs 
of  the  body,  or  issue,  or  issue  of  the  body,  or  children,  or  o&priogy 
or  descendants  or  other  relative,  shall  be  construed  a  limitation  to 
take  effect  when  such  person  shall  die,  not  having  such  heir,  or  i»oe, 
etc.,  living  at  the  time  of  his  death  or  bom  to  him  within  ten  moiUhi 
thci^eafier,  etc:  C.  V.,  chap.  116,  §  10. 

"  Without  issue,  living  at  his  deaih!''  Why,  this  is  no  limitation 
contingent  upon  an  indefinite,  but  upon  a  very  definite,  &ilure  of  is- 
sue. It  is  no  estate  tail  resulting  from  an  indefinite  &ilare  of  the  is- 
sue of  the  first  taker,  but  on  the  failure  of  his  issue,  living  at  his 
death.  It  is  perfectly  clear,  then,  that  the  estate  limited  to  John 
Wilson,  in  the  case  at  bar,  is  no  estate  tail.  For  the  same  reason 
that  under  the  statute  of  1819,  the  limitation  to  the  defendants  ii 
not  an  estate  tail,  and  that,  therefore,  the  statute  of  1776  has  no  ap- 
plication to  the  case,  the  interpolated  words  which  the  statute  re- 
quires the  court  to  import  into  this  devise — living  at  his  deoAr^ 
make  the  limitation  over  to  the  defendants  a  good  executory  dmse. 
It  is  not  necessary  to  elaborate  this  point.  The  meaning  and  the  ob- 
ject of  the  statute  are  too  plain  to  admit  of  any  doubt.  It  is  admit- 
ted by  the  counsel  on  both  sides  that  the  following  propositions  are 
incontrovertible: 

1.  That  as  the  law  of  England  was,  before  the  7th  October,  1776, 
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the  words— dying  without  issue — imported  a  limitatiou  dependant 
on  an  indefinite  failure  of  the  issue  of  John  Wilson,  and  so,  vested 
in  him  an  estate  tail,  with  a  good  remainder  to  these  defendants. 

2.  That  by  operation  of  the  acts  of  1776  and  1785  the  estate  tail 
vested  in  John  Wilson,  being  enlarged  into  a  fee-simple,  the  limita- 
tion over  to  these  defendants  was  void  as  a  remainder y  since  no  re- 
mainder can  be  limited  after  a  fee-simple,  and  was  void  also  as  an 
executory  devise  for  the  reason  that  it  was  too  remote,  and  offended 
against  a  well-settled  rule  prohibiting  perpetuities. 

3.  That  by  force  of  the  act  of  1819,  the  limitation  in  favor  of  the 
defendants  is  a  good  executory  devise,  vesting  a  good  fee-simple  es- 
tate in  them,  in  the  event  which  has  happened,  to-wit:  the  death  of 
John  Wilson  without  issue,  living  ai  his  death  or  born  to  him  mthin 
ten  months  thereafter. 

The  only  question,  therefore,  remaining  to  be  considered,  arising 
under  this  special  verdict,  is:  Do  the  defendants  take  the  fee- simple, 
relieved  of  the  dower  of  the  plaintiff  or  subject  to  it? 

This  is  the  great  point  in  the  case.  We  must  discuss  it  as  briefly 
as  possible,  since  so  much  time  and  labor  have  been  spent  on  the  pre- 
liminary questions  already  discussed.  I  will  consider  it  on  principle 
and  on  authority — chiefly  the  latter. 

In  both  curtesy  and  dower  the  legal  estate  for  life,  engrafted  on 
the  estate  of  inheritance  will  subsist,  though  the  principal  estate  has 
ceased  to  exist,  by  death  of  the  tenant  in  fee-simple  or  fee-tail  dying 
without  heirs,  or  heirs  of  the  body.  In  Paine's  case,  8  Co.,  30,  it 
was  declared  to  be  the  common  law,  that  if  lands  had  been  given  to 
a  woman  and  the  heirs  of  her  body,  and  she  married  and  had  issue 
which  died,  and  then  the  wife  died  without  issue,  whereby  the  estate 
of  the  wife  was  determined,  and  the  inheritance  of  the  land  reverted 
to  the  donor,  yet  the  husband  would  be  entitled  to  hold  the  estate 
tail  for  life,  as  tenant  by  the  curtesy,  for  thai  was  implied  by  the  gift 

So  of  an  execviory  devise,  where  an  estate  was  devised  to  a  woman 
in  fee,  with  a  devise  over,  in  case  she  died  under  the  age  of  21,  with- 
out issue,  and  she  married,  had  issue  which  died,  and  then  she  died, 
trader  age,  by  which  the  devise  over  took  effect;  still  it  was  held 
tilat  the  husband  was  entitled  to  his  curtesy.  This  was  the  ruling  of 
•tiOfd  Mansfield  in  Buehworth  vs.  Thirkelly  3  Bos.  and  PuL,  652; 
"Wf^  The  authority  of  that  case  has  been  frequently  questioned  by 
•Mmsel  and  elementary  writers  but  has  never  been  overruled.  Loixl 
Ahranley  questioned  the  authority  of  that  case,  but  it  was  approved 
^lytibe  oonrt  in  Chodenough  vs.  Ooodenough,  cited  by  Preston  on 
JttrtnelB  of  l^tle,  vol.  3,  372. 
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In  BuckwoHh  vs.  ThirkeU^  Lord  Mansfield  said:  ''It  is  said  that 
this  is  a  conditional  limitation.  It  is  not  so,  but  a  contingent  limita- 
tion. All  the  cases  cited  go  upon  the  distinction  of  their  being  ocm- 
ditions  and  not  limitations.  During  the  life  of  the  wife,  she  con- 
tinued seized  of  a  fee-simple  to  which  her  issue  might  by  posjiibilifcy 
inherit.  I  am  of  opinion  that  the  defendant  is  entitled  to  be  tenant 
by  the  curtesy.'' 

The  rest  of  the  court  assenting,  judgment  for  the  defendant. 
Note  to  Doe  vs.  HvMon,  3  Bos.  and  Pul.,  654. 

There  is  a  close  analogy  between  the  cases  of  curtesy  and  dower, 
and  it  would  seem  to  be  impossible  to  distinguish  the  cases,  and  if 
the  husband  is  entitled  to  curtesy  when  the  wife  dies,  seized  of  a  fee- 
simple  determinable  and  actually  determined  by  the  death  of  the 
wife,  before  attaining  her  age  of  21,  with  an  executory  devise  over, 
the  husband  is  entitled  to  curtesy,  by  parity  of  reasoning,  the  widow 
is  entitled  to  dower,  where  the  husband,  seized  in  fee,  dies  without 
heirs,  with  a  like  limitation  over. 

It  is  certainly  true  that  there  are  cases  in  which  both  curtesy  and 
dower  have  been  denied  when  the  principal  estate  was  determined. 
The  distinction  referred  to  is  that  in  Buckworih  vs.  ThirheUy  up<m 
the  ground  that,  as  a  general  rule,  a  derivative  estate  can  not  con- 
tinue longer  than  the  primitive  estate.  Chancellor  Kent  says,  "that, 
as  a  general  rule,  curtesy  and  dower  can  only  be  commensurate  with 
the  estate  of  the  grantee  and  must  cease  with  the  determination  of 
that  estate.^'     We  think  this  proposition  is  too  largely  stated. 

The  distinction  between  a  limitation  and  a  condition,  or  a  condi- 
tional limitation,  is  nice  but  perfectly  established.  Dower  and  cur- 
tesy continue  after  the  principal  estate  ceases,  if  it  be  attached  to  a 
iimx  limitation.  This  is  illustrated  by  the  cases  of  a  fee-simple  con- 
ditional at  common  law,  of  an  estate  tail  determinable  by  failure  of 
issue  and  an  estate  in  fee-simple  absolute  determinable  by  failure  of 
heirs.  The  derivative  estate  continues  till  the  dower  or  curtesy  ex- 
pires by  the  death  of  the  husband  or  widow  respectively.  The  rea- 
son assigned  by  Lord  Coke  in  Paine^s  case,  cited  above,  is,  that  this 
is  implied  by  the  gijt.  The  case  of  an  executory  devise  or  springing 
use,  is  e(}ually  so,  and  Ch.  Kent  admits  that  these  three  oases  of  tbe 
estate  tail,  estate  in  fee,  both  conditional  and  absolute,  and  an  exec- 
utory devise  are  established  exceptions  to  what  he  calls  the  general 
rule.  But  it  is  not  admitted  that  they  are  exceptions  at  all.  They 
constitute  a  class  resting  on  their  own  inherent  principles  of  justice 
and  right.  They  are  not  to  be  confounded  with  some  other  cases 
cited  by  him. 
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The  case  of  an  estate  forfeited  for  condition  broken  stands  upon  a 
different  footing.  If  the  condition  be  broken  by  failure  to  pay 
money  at  a  day  named^  it  is  a  condition  in  deed  broken,  and  the 
party  injured  may  take  advantage  of  it  only  by  entryy  and  when  he 
enters^  the  e8tat.e  is  void  ah  initio.  The  estate  being  thus  destroyed, 
every  incidental  and  subordinate  interest  growing  out  of  it  goes  with 
it.  The  principal  estate,  in  the  eye  of  the  law,  Tiever  existed^  and  the 
maxim  cited  by  Ch.  Kent  strictly  applies — cemcuite  sixttn  primitivOy 
cessat  derivativis.  For  a  like,  or,  rather,  the  same  reason,  if  the 
wife's  seizin  be  determined  by  a  condition  m  deed,  expressly  annexed 
to  the  estate,  and  the  donor  enters  for  the  breach  of  the  condition, 
the  curtesy  or  dower  is  defeated,  for  the  donor  assumes  his  prior  and 
paramount  title,  and  all  intermediate  rights  and  incumbrances  are 
thereby  destroyed :  4  Kent,  33. 

Now,  in  the  three  cases  of  the  estate  in  fee,  (simple  and  condi- 
tional), in  tail,  and  the  executory  devise,  there  is  no  condition^  no 
hreadiy  and  consequently  no  forfeiture;  a  condition  broken  imports  a 
wrong,  and  a  penally  for  its  violation.  All  the  analogies  of  the  law 
sustain  the  widow  and  husband,  in  the  cases  of  dower  and  curtesy 
respectively,  that  the  first  estate  limited  is  an  estate  expired  by 
natural  causes,  and  not  determined  by  wrong.  They  are  all  cases  of 
were  limiialion,  and  a  limitation  merely  shifts  the  estate  from  one 
person  to  another,  leaving  the  prior  seisin  undisturbed.  The  limita- 
tion over  takes  effect,  and  the  estate  next  in  expectancy  vests  without 
entry,  and  the  curtesy  or  dower  is,  respectively,  preserved.  "If  the 
estate  in  fee  of  the  wife,  determines  by  executory  devise,  or  spring- 
ing use,  it  seems  that  the  title  of  curtesy  will  continue,  notwithstand- 
ing the  determination  of  the  wife's  estate.  As  a  reason  for  the  ex- 
ception in  these  cases  of  curtesy  and  dower,  it  has  been  suggested  that 
these  limitations,  by  executory  devise,  and  springing  use,  are  not  gov- 
erned by  common  law  principles ;  and  when  the  limitation  over  was 
allowed  to  be  valid  against  the  former  donee,  it  was  on  the  terms  that 
the  Umitaiion  over  should  not  impeach  the  title  oj  dower  and  curtesyj^ 
I  Loroax's  Dig.,  84  §  18;  citing  many  authorities. 

Yes,  dower  and  curtesy  were  old  titles  which  had  existed  imme- 
morially  at  common  law,  but  the  executory  devise  and  the  springing 
use  were  modern  inventions,  the  first  o»ving  its  origin  to  the  Statute 
of  Wills,  and  the  second  to  the  Statute  of  Uses,  five  years  before. 
In  «ll  these  cases  they  shift  without  disturbing  the  seisin  of  the  orig- 
wti  iRtate,  and  the  party  taking  the  ulterior  estate  takes  it  cum  oiere, 
^ttkU,  fmbject  to  the  incidental  interest  of  dower  or  curtesy  en- 
IpiAllI  upoQ  it  by  the  mere  operation  of  law. 
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Bucktcorth  vs.  Thirhell  was  the  case  of  a  determiDable  fee-siiQ]^ 
devised  to  trustees  and  their  heirs,  to  receive  the  rent«  and  profits  of 
the  estate,  and  apply  them  to  the  maintenance  of  Mary  Barnes  till 
she  arrive  at  the  age  of  21  years,  or  till  she  married,  and  at  her  ar- 
riving at  full  age  or  marrying,  to  the  use  of  Mary  Barnes,  her  heira 
and  assigns ;  but  in  case  mid  Mary  should  die  before  the  age  of  21 
yearSy  and  without  leaving  issuer  remainder  over.  Mary  married  aod 
had  a  child,  which  child  died,  and  then  Mary  died,  before  she  ar- 
rived at  the  age  of  21  years. 

The  question  was,  whether  Mary's  husband  was  entitled  to  be 
tenant  by  the  curtesy  ? 

The  case  was  twice  argued  by  learned  counsel.  On  the  first  argu- 
ment, Lord  Mansfield,  C.  J.,  said,  There  is  no  case  expressly  in 
point,  let  it  be  spoken  to  again. 

Buller,  J.  Is  the  remainderman  here  heir  at  law?  It  was  ad- 
mitted at  the  bar  that  he  was,  and  it  was  agreed  to  add  that  fact  to 
the  case. 

On  the  second  argument,  the  fact  that  the  remainderman  was  beir 
at  law  was  admitted  as  |)art  of  the  record.  We  have  already  seen 
that  the  right  of  the  husband  to  his  curtesy  was  unanimously  af- 
firmed. 

The  full  note  oiBuckworth  vs.  Thirhell  was  appended  by  Lens.  Ser- 
geant, to  the  case  of  Doe  vs.  HvUon,  3  Bos.  and  Pul.  662-4.  In 
delivering  his  opinion  in  the  former  case.  Lord  Al  van  ley,  C.  J.,  ex- 
pressed doubt  of  the  correctness  of  the  ruling  of  Lord  Mansfield,  in 
Buchcorih  vs.  ThirkeU,  and  said  it  made  a  noise  in  Westminster 
Hall  at  the  time,  but  distinguished  it  from  the  case  at  bar.  He 
cited  the  notes  of  Hargrave  and  Buller's  Co.  Litt,  fol.  241,  a,  and 
said  he  fully  concurred  in  the  reasoning,  that  it  was  worthy  of  at- 
tention, but  said  tne  whole  Court  were  of  opinion  that  the  case  then 
at  bar,  was  clearly  distinguishable  from  Buchoorth  vs.  Thirkdl,  and 
declined  to  enter  upon  the  question  respecting  curtesy  and  dower,  or 
to  give  any  opinion  on  the  ruling  of  Lord  Mansfield  in  that  case. 
Buckworth  vs.  ThirkeU,  therefore,  was  not  overruled  by  the  ease  of 
Doe  vs.  HuUony  and  so  far  as  Lord  Alvanley  committed  himself  ad- 
versely to  the  ruling  of  Lord  Mansfield  in  Btickworlh  vs.  Thirkell, 
his  opinion  was  obiter. 

The  case  oi  Moody  and  wife  vs.  King,  2  Bingham^  447  and  9  E.  C. 
L.  Rep.,  624,  was  the  identical  case  now  at  the  bar.  It  was  a  devise  in 
fee  to  the  husband,  with  a  limitation  over  to  the  heirs  at  law,  if  tie 
husband  died  without  issue  living  at  his  death,  being  a  good  ex- 
ecutory devise  over,  in  the  contingency  which  had  happened,  viz :  the 
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death  of  the  devisee  in  fee,  without  issue  surviving  him.  The  widow 
of  the  devisee  and  her  second  husband  filed  their  bill  in  equity  for 
assignment  of  dower,  reciting  all  the  facts.  The  executory  devisee 
in  fee  demurred  to  the  bill.  On  the  12th  of  June,  1824,  the  de- 
murrer was  heard  before  the  Vice-Chancellor,  when  he  directed  the 
above  case  to  be  stated  for  the  opinion  of  the  Court  of  Common 
Pleas  on  the  question :  Whether  the  widow  was  entitled  to  dower 
of  the  estate  of  which  her  first  husband  died  seized  in  fee  ? 

The  case  was  fully  argued  by  Wilde,  Sergt.,  for  the  widow,  and 
Cross,  Sergt.,  contra, 

Wilde  cited  Bxickuocrth  vs.  Thirkelly  3  Bo«.  and  Pul.,  652,  note, 
aud  the  authorities  there  cited,  as  decisive  of  the  question,  and  not 
distinguishable  from  the  case  of  dower  here  presented.  Buckwojih 
vs.  ThirkeU,  he  said,  had  been  confirmed  by  the  decision  of  Good- 
enough  vs.  Goodenough,  as  referred  to  in  Mr.  Preston's  work  on 
Abstracts,  vol.  3,  372. 

Cross  cited  Buller's  note  on  the  subject,  at  241,  Co.  Lit,,  approved 
by  Lord  Alvanley,  in  Doe  vs.  Hutton,  3  Bos,  and  Pul,,  652.  He 
said  the  husband  took  the  land,  subject  to  a  condition  which  was  to 
determine  the  fee,  and  that  the  fee  having  determined,  pursuant  to 
the  condition,  there  was  no  longer  any  estate  on  which  the  claim  of 
dower  could  attach. 

The  opinion  was  delivered  by  Best,  C.  J.,  in  which  Buckworth  vs* 
TliirkeU  was  reviewed  and  approved,  and  the  dictum  of  Lord  Alvan- 
ley, approving  BuUer's  note  to  241,  Co.  Lit.,  overruled.  The  Chief 
Justice  said :  "The  great  respect  I  feel  for  Lord  Alvanley  and  the 
bar,  is  such  as  to  make  me  pause  before  I  make  up  my  mind  as  to 
the  certificate  that  should  be  sent  to  the  Vice-Chancellor.  I  must 
be  permitted,  however,  to  say  that  after  a  decision  of  the  Court  of 
King's  Bench,  which  was  much  considered  before  it  was  pronounced, 
has  remained  unimpeached  for  more  than  forty  years,  and  has  been 
cofnfirmed  by  Goodenough  vs.  Goodenough,  we  ought  not  to  overturn 
it  unless  it  establishes  a  rule  productive  of  injustice  and  inconveni- 
ence. Whatever  conveyancers  might  have  thought  of  the  case  when 
it  "was  first  decided,  they  have  considered  it  as  settling  the  law,  and 
it  weald  be  productive  of  much  confusion  to  unsettle  it  again.  *  * 
If  there  is  any  right  which  ought  to  be  favored  in  a  court  of  justice, 
it 'ill  the  widow's  right  to  an  independant  maintenance;  but  this  right 
is  attempted  1o  be  got  rid  of  by  a  technical  argument,  by  a  mere 
fribble  CD  words.  It  is  admitted  that  when  an  estate  in  fee  is  given 
t».mmmiff  he  has  chUdren,  his  wife  will  be  entitled  to  dower,  al- 
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though  he  has  no  child;  but  it  is  insisted  that  if  an  estate  in  fee  be 
given  him,  tvUhout  any  such  condition,  and  it  is  afterwards  added 
that,  if  he  has  no  children  at  the  time  of  his  death,  then  the  entaie 
shall  go  to  A.  B.,  his  wife  is  not  dowable.  This  distinction  is  un- 
worthy of  a  science  which  is  to  settle  equitably  the  rights  of  the 
subjects  of  this  country.'* 

The  Judges,  consisting  of  Best,  C.  J.,  afterwards  Lord , 

and  Park,  Burrough  and  Gazele.  J.,  certified  their  unanimous  opin- 
ion that  the  widow  was  entitled  to  her  dower. 

These  two  decisions,  of  Buokworth  vs.  Thirkell,  establishing  the 
right  of  curtesy,  and  of  Moody  vs.  Kingj  establishing  the  right  of 
dower  in  a  fee-simple  estate,  determined  by  the  death  of  the  wife 
and  of  the  husband,  respectively,  without  leaving  issue  surviving 
the  devisee  in  fee,  are  strong  persucmve  authority  in  support  of  the 
claim  of  the  widow  of  John  Wilson  against  the  executory  devisees* 
the  defendants  in  this  action.  They  have  not  the  force  of  condnme 
authority  in  Virginia,  since  they  were  both  rendered  since  the  Amer- 
ican Revolution ;  but  they  are  enforced  with  great  power  of  logic, 
and,  certainly,  have  not  been  refuted  by  the  subtle  technicalities  of 
Buller,  Roper,  Preston  or  Kent.  The  last  named  distinguished  com- 
mentator has  rather  intimated  than  expressed  an  opinion  adverse  to 
the  ruling  of  Lord  Mansfield  in  Bachvorth  vs.  Thirkell,  and  says 
that  neither  Buller,  Roper,  or  Lord  Alvanley,  have  traced  the  lines 
of  the  distinction  between  a  conditional  and  a  contingent  limitation 
with  satisfactory  clearness  and  precision,  or  shown  any  sound  princi- 
ple on  which  it  rests  :  4  Kent's  Com.,  34,  note  (a).  Chan.  Kent 
seems  to  have  entirely  overlooked  the  case  of  Moody  vs.  Kingt  in 
which  Best,  C.  J.,  has  pronounced  the  distinction  between  a  condi- 
tional and  a  contingent  limitation  as  sound,  and  that  the  attempt  to 
defeat  dower  on  the  ground  that  the  fee-simple  of  the  husband  was 
determined  by  the  breach  of  a  condition  which  defeated  the  principal 
estate  ab  initio,  (and  of  course,  the  dower  with  it),  turned  upon  a 
mere  quibble  on  words,  and  as  '* unworthy  of  a  science  which  is  to 
settle  equitably  the  rights  of  the  subjects  of  this  country.'' 

I  shall,  in  conclusion,  cite  but  a  single  other  authority,  but  that  m 
a  conclusive,  and  not  merely  persuasive  authority.  It  is  the  case  of 
Taliaferro  vs.  Buncell,  4  Call.,  321.  It  is  a  Virginia  case,  decided 
by  the  Court  of  Appeals,  in  1803.  Not  a  single  authority  is  cited  by 
the  Chancellor  below,  and  the  Court  of  Appeals  unanimoasly  af* 
firmed  it,  without  a  word  of  comment.  It  is  the  case  of  a  daim  to 
curtesy,  and  is  the  exact  counterpart  of  Buckworih  vs.  Thirkdl,  bnt 
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thoQgh  Buckworth  vs.  Thirkell  preceded  Taliafetro  vs.  Burwell  sev- 
eral years,  the  former  is  not  cited  in  the  report  of  the  letter  case.  It 
was  briefly  this: 

The  testator  devised  a  real  estate  in  1777,  to  bis  two  in&nt  daugh- 
ters, in  fee-simple,  his  whole  estate,  real  and  personal,  and  directed 
that  the  whole  should  be  equally  divided  between  them,  share  and 
share  alike,  but  that  ''if  my  two  daughters  should  die  before  they  are 
of  age,  and  without  issue  of  their  bodies,^'  then  over  to  the  children 
of  a  bister  of  the  testator.  One  of  the  daughters  died  at  an  early  age 
and  the  other  was  married,  and  issue  born  alive,  but  died  immedi- 
ately, and  then  the  mother  died  at  the  age  of  19,  leaving  her  hus- 
band surviving  her.  The  husband  claimed  his  curtesy,  and  the 
Chancellor  decreed  it  to  him. 

The  devises  to  the  two  infant  daughters  were  cross  remainders,  and 
on  the  death  of  the  first  the  whole  was  held  in  fee-simple  by  the  sur- 
viving daughter,  but  subject  to  the  executory  devise  over.  But  as 
she  died  under  age  and  without  leaving  issue,  the  estate  in  fee  vested 
in  the  executory  devisees.  The  only  question  was  whether  the  hus- 
band was  entitled  to  hold  the  whole  estate  for  his  life  as  tenant  by 
the  curtesy?  or  did  it  expire  when  the  wife's  estate  in  fee  deter- 
mined? 

This  was  the  case  of  Buckworth  vs.  Thirkell  over  again,  and  de- 
cided the  same  way. 

The  report  of  the  argument  of  counsel  is  very  meagre,  but  the 
points  relied  on,  on  either  side,  are  intelligibly  stated. 

Warden  for  the  appellants  (or  executory  devisees,)  insisted  that  the 
appellee  (husband)  could  not  claim  curtesy  of  a  defeasible  estate,  for 
the  happening  of  the  event  puts  an  end  to  it,  and  the  limitation 
taking  effect  as  an  original  devise,  destroys  all  mesne  rights. 

Wickham,  in  reply,  said  an  estate  in  fee  was  given  unconditionally 
to  the  two  daughters,  and  on  the  death  of  one,  the  survivor  took  the 
whole  fee.  On  the  birth  of  his  child,  the  husband  had  a  right  to 
curtesy,  though  the  wife's  subsequent  death  during  her  minority  de- 
feated the  estate ;  for  the  rights  of  dower  and  curtesy  corvtinue  after 
the  expiration  of  such  determinable  interests, 

Wickham  here  cites  2  Bal.  Ab.,  223 ;  Co.  Litt.,  241  (a).  It  is 
worthy  of  remark  that  the  distinguished  John  Wickhan,  one  of  the 
aUesi  and  most  profound  lawyers  of  his  or  any  day,  cites  Co. 
Litt*,  Folio  241  (a),  which  is  the  identical  authority  cited  by 
ItfOPd  Ifam^eld  in  Buckworth  vs.  Thirkell^  and  the  appended  note  (a) 
ittt^-Mte  of  Butler,  denying  the  authority  of  that  case.       Butler's 
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note  was  approved  by  Lord  Alvanley,  in  his  obUer  opinion  cited  above 
and  utterly  dissented  from  by  the  Court  of  Common  Pleas  in  Mooiij 
Y8.  King,  supra.  The  Virginia  case  of  Taliaferro  vs.  Burwdl,  is  di- 
rectly in  pointy  and  a  conclusive  authority  in  favor  of  the  right  of 
dower  after  the  determination  of  a  preceding  estate  in  fee,  succeeded 
by  an  executory  devise  in  fee. 

On  the  fullest  consideration,  I  am  of  opinion,  both  on  prindple 
and  on  authority,  that  the  plaintiff  here  is  entitled  to  recover  her 
dower,  and  judgment  is  accordingly  rendered  in  her  favor. 

J.  W.  Brockenbroigh. 

Lexington,  Va. 
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MECHANIC'S  LIEN. 


From  the  statutes  of  nearly  all  the  States,  we  learn  that  mechanics 
who  have  famished  either  labor  or  materials  for  the  erection,  orig- 
inally, of  improvements,  or  the  repair  of  such  as  have  been  erected, 
have  a  lien  upon  the  improvements,  and  upon  the  realty  covered  by 
the  improvements,  for  the  satisfaction  of  the  charges  created  in  erect- 
ing the  same.  Also,  that  persons,  not  technically  mechanics,  who 
have  famished  materials  therefor,  have  a  like  lien.  The  exact  char- 
acter of  these  liens,  the  extent  and  remedy  to  enforce  the  same,  shall 
be  the  subject  of  this  article. 

This  lien  finds  its  origin  in  the  universal  sense  of  right  and  justice, 
and  is  based  upon  the  idea  that  one  man  shall  not  have  either  the 
labor  or  property  of  another  without  paying  for  the  same,  and  is 
merely  a  statutory  expression  of  this  idea  in  behalf  of  mechanics 
and  material  men.  This  same  principle  has,  all  along  the  progress 
of  the  law,  been  cropping  out  in  behalf  of  one  interest  and  another. 
It  appeared  from  a  very  early  day  in  behalf  of  bailees,  to  whom 
chattels  had  been  entrusted  for  repair;  to  warehousemen,  and  factors 
of  various  kinds.  So,  upon  like  principles,  if  one  purchase  an  es- 
tate with  the  money  of  another,  the  law  gives  the  latter  a  lien  to  the 
extent  of  the  money  invested.  So,  if  the  labor  and  skill,  money  or 
materials,  of  one  person  has  been  used  to  augment  the  estate  of  an- 
other, by  erecting  improvements  upon  it,  for  a  like  reason  the  latter 
should  have  a  lien. 

As  simple  as  this  right  appears  in  morals,  it  is  not  free  of  difficul- 
ties when  it  comes  to  be  legally  applied  and  enforced. 

The  right  is  based  exclusively  upon  the  statutory  enactments  of 
the  different  States,  and  while  these  statutes  may  and  do  differ  in  the 
details  of  each,  in  many  respects,  yet  there  is  sufficient  harmony  be- 
tween them  to  render  the  decisions  made  under  one  not  wholly  inap- 
plicable to  another.  These  statutes  and  decisions  now  constitute  a 
prominent  feature  in  the  jurisprudence  of  America,  and  are  so  fully 
and  completely  incorporated,  that  no  one  thinks  of  repealing  the 
statutes,  and  each  court  aims  to  reduce  the  statute  to  method  and  pre- 
cimoih  Whatever  of  complaint  that  now  finds  utterance  against 
liiem^iB  directed  more  to  the  manner  of  enforcing  them  than  to  orig- 
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inal  justice  and  propriety.  Without  attempting  to  And  an  analogy 
to  this  lien  in  the  law^  or  point  out  any  general  difference  between  this 
and  other  liens^  we  will  pass  at  once  to  the  statutes  and  declHioos, 
and  leave  it  to  another  more  curious  to  trace  its  analogies  and  differ- 
ences. 

This  lien  may  be  created,  and  become  a  charge  upon  the  improve- 
ments, and  upon  the  land,  without  any  writing,  and  purely  upon  a 
parol  contract.  It  usually  arises  upon  work  being  done,  or  materials 
funiiblied,  without  any  very  definite  contract,  and  relates  back  to  a 
point  of  time  at  which  the  work  was  commenced.  Having  once 
arisen,  it  continues  by  law  for  a  certain  time,  and  may  be  extended 
for  a  further  time  by  judicial  process.  The  proceeding,  while  it  does 
not  destroy  the  remedies  which  usually  obtain  between  creditor  and 
debtor,  is  nearly  in  rem  so  far  as  it  seeks  to  enforce  the  lien. 

The  Ue7i  is  anterior  to  the  process,  and  arises  out  of  a  certain  state 
of  facts,  and  the  process  is  not  used  to  raise  the  lien  originally.  The 
lien  arises  upon  a  contract,  and  work  done  or  materials  furnished 
thereunder.  This  contract  need  not  be  expressed,  but  may  be  im- 
plied. If  there  be  no  contract,  either  express  or  implied,  then  no 
lien  arises,  although  the  value  of  the  estate  has  been  increased  hf 
reason  of  the  improvements.  This  principle  obtains  for  most  ob- 
vious reasons,  otherwise  the  owner  of  an  estate  could  be  improved 
out  of  it,  against  his  will,  and  without  desiring  to  have  any  improve- 
ments put  upon  it. 

Ordinarily,  the  persons  to  whom  this  lien  relates,  and  who  are  af- 
fected by  it,  are  the  following:  1st.  The  owner  of  the  land.  2nd. 
The  contractor  who  undertakes  to  do  the  work.  3rd.  The  sub-coo- 
tractor  and  journeyman.     4th.  The  material  man. 

As  the  lien  only  attaches  to  the  interest  in  the  land  of  the  person 
having  the  work  done,  it  becomes  of  the  first  importance  to  the  other 
parties  to  know  what  interest  he  possesses.  There  is  no  exception  to 
this  rule  in  favor  of  mechanics;  they,  like  other  persons,  must  ascer- 
tain the  nature  and  extent  of  the  interest  of  their  employers.  Third 
persons,  with  vested  rights,  are  not  to  be  effected,  except  they  con- 
sent thereto,  or  are  estopped,  by  an  implied  assent,  as  in  cases  of  fraud, 
&c.  Under  mechanics  lien  acts,  every  person  is  an  owner  of  the 
estate  who  has  any  legal  or  equitable  interest  therein,  and  the  lien  b 
co-extensive  and  commensurate  with  this  interest.  If  the  employer 
owns  the/e6,  the  lien  attaches  to  the/ee;  but  if  be  owns  a  less  estate, 
such  as  for  life,  or  for  years,  then  the  lien  attaches  to  just  that  inter- 
est, and  no  more:  Choteauvs.  Tliompson,  2  Ohio  State,  114. 
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nployer  owns  a  conditional  estate,  the  Hen  goes  hand  in 

condition.     If  the  employer  loses  the  estate  by  his 

"^^  '^  the  conditions,  the  lien  goes  with  it:    8  Smed.  & 

%  Id,  444;    1  Watts  &  Serg.,  (Penn.)   218;    12 

"V  ^»a>  64;  11  Georgia,  4^*;  11   Indiana,  3.     The 

*%  the  estate  of  the  employer:  12  Casey,  247, 

equitable  estate. 

*itract,  express  or  implied,  the  question, 

'red  upon  the  land  of  a  married  wo- 

*»i  a  great  degree  upon  the  capacity 

Tifecting  their  realty,  in  the  par- 

^  K^  w  has  not  been  changed  by 

never  arise  against  either  a 
V.  ^  ^  will  illustrate  and  pre- 

'     ^     v^  .  iiien :     Hauptman  vs.  Catlcn^ 

K  V 


./ 


*  who  stipulates  with  the  owners  to  erect 
ae  sub-lets  the  entire  job  and  it  is  completed 
^otors,  while  the  contractor  has  a  lien  as  against  the 
contractor's  lien  is  subject  to  the  lien  of  his  sub-contrac- 
,  ood  if  the  property,  when  sold,  is  insufficient  to  pay  all  the 
liens,  the  contractor  who  has  sub^let  the  whole,  can  not  demand  a 
pt'o  rata  part,  but  will  be  postponed:  9  Barr.,  449.  It  seems,  how- 
ever, the  foregoing  general  statement  might  be  qualified  if  the  statute 
gave  the  lien  alone  to  the  contractor:    30  Ver.,  768. 

In  cases  in  which  the  contractor  has  failed  to  comply  with  his 
agreeoaent,  but  has  done  the  work  not  in  the  manner  specified  by 
the  contract,  it  has  been  held  that  he  has  no  lien. 

In  some  of  the  cases  the  contractor  failed  to  show  that  he  had 
(lone  the  work  in  the  manner  agreed  upon,  and  therefore  resorted  to 
a  general  account,  and  proposed  to  recover  to  the  extent  that  the 
work  and  materials  benefited  the  defendant,  and  it  was  held  that  he 
could  not  recover:     Ellin  vs.  Hamlin,  3  Taunton,  52, 17  N.  Y.,  187. 

But  it  will  be  seen  upon  an  examination  of  adjudicated  cases,  that 
the  English  and  New  York  decisions  are  at  variance  on  this  point, 
with  those  of  many  of  the  States  of  the  Union.  This,  however,  goes 
more  to  the  right  to  recover  anything,  than  to  the  question  of  lien* 
It  is  presumed,  however,  that  in  those  States  in  which  the  mechanic 
B  allowed  to  recover  upon  a  quantiun  ///o/^/V,  that  the  lien  will 
he  co^xteneive  with  the  recovery  ;  not  so,  however,  upon  the  other 
hand,  in  case  the  owner  breaches  his  contract,  and  is  sued  in  dam- 
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ages,  for  the  breach,  would  the  mechanic  have  a  lien  for  his  damages, 
in  case  the  recovery  was  purely  for  damages. 

A  question  sometimes  arises  as  to  the  priority  of  the  liens  of  the  dif- 
ferent classes  of  mechanics,  who  contribute  each  in  a  certain  order  of 
time,  to  the  erection  of  improvements.      This,  ordinarily  the  first 
work  done,  is  preparing  for  and  laying  the  foundation.    This  b 
usually  completed  before  the  carpenter,  if  the  house  be  built  of  wood, 
or  the   mason,  if  the   house  be  of  brick,  does  anything  towards  its 
completion — and  in  regular  order  of  time,  the  one  class  of  workmen 
follow  the  other,  until  the  last  is  completed,  and  the  question  some- 
times arises  between  these  different  mechanics,  who   has  priority  of 
payment,  whether  he  who  was  first  in  time,  is  first  in  right.    The 
equitable   rule  of  dividing  the  proceeds  2>>o  raiay  seems  to  be  the 
general    rule;  not,  however,  without  some  exceptions,  and  these  ex- 
ceptions are  based  upon  the  particular  statute,  and  the  particalar 
contract.     Generally,  all  the  liens  relate  back  to  the  same  point  of 
time.     If,  however,  separate  contracts  have  been   made  with  the  dif- 
ferent classes  of  mechanics  or  material  men,  and  one  class  has  com- 
pleted his  or  their  part,  and  had  proceeded  judicially,  or  according  to 
any  requirement  of  the  statute,  to  fix  his  or  their  liens,  it  would  not 
be  claimed  that  such  a  fixed  lien  could  be  displaced  by  work  subse- 
quently done,  or  materials  subsequently  furnished :  2  Handy  (Ohio) 
277;  1.  E.  D.  Smith,  (N.  Y.)  675;  see  also  18  California,  371. 
It  is   not  believed,   however,   that   the  courts  would  destroy  the 
equitable  rule  of  paying  each  pro  rata,  except  in  a  case  present- 
ing clear  and  strong  equities. 

Material  men  are  not  necessarily  mechanics,  and  yet  have  a  lien 
for  the  materials  furnished.  If  there  is  no  statute  securing  the  lien 
to  these,  then  they  must  look  to  the  person  to  whom  they  sell  their 
materials. 

Under  most  of  the  statutes  the  material  man  has  a  lien,  whether 
he  furnishes  materials  to  the  owner  or  the  contractor,  and  in  some  of 
the  States,  it  has  been  held,  that  the  lien  exists  whether  the  materiab 
furnished  were  used  or  not  on  the  building:  10  Penn.  State,  413;  4 
Maryland,  297 ;  42  Maine,  77 ;  30  Connecticut,  468 ;  holding  that 
it  would  be  unjust  to  throw  upon  him  the  onus  of  proving  the 
amount  of  the  material  applied. 

Whether  the  material  delivered  by  the  material  man  is  to  be  re- 
garded as  delivered  upon  the  credit  of  the  otemer  or  of  the  cofdracU>rt 
has  sometimes  been  a  vexed  question,  and  not  without  serious  cob- 
sequences.   After  the  delivery  at  the  designated  place  has  been  made, 
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GonM  the  material  be  levied  upon,  aod  iTso,  as  whose  property — tliat 
of  the  contractor  or  the  owner.  If  the  material  man  has  a  lien  upon 
ike  house  and  land  uf  the  owner  for  the  materials  so  delivered,  cer- 
tainly the  owner  should  be  protected  against  it  being  sold  as  the 
property  of  the  contractor  ;  and  if  it  should  be  levied  upon  as  the 
property  of  the  owner,  thea  we  have  the  instance  of  a  house  and 
had  being  aubject  to  a  lien  for  materials,  which  never  went  into  the 
section  of  the  houge. 

These  controverted  points  came  before  the  courts  of  Pennsylvania 
in  a  case  reported  in  18  Penn.,  64, 

Again,  suppose  the  case  of  materials  delivered,  but  never  used,  or 
if  used,  in  another  and  different  house, 

The  proper  rule,  it  seems  to  us,  and  one  certainly  more  conso- 
nant to  reason,  and  presenting  less  complication  and  ditficulty,  would 
beto  hold,  that  the  lien  in  behalf  of  the  material  man  never  attaches 
to  the  improvements  or  premises,  until  the  materials  have  been  used, 
and  become  attached  to  the  freehold,  the  original  reason  and  claim 
&n  the  lien  being  based  upon  the  idea  that  where  one  person's  labor 
and  materials  have  been  used  to  improve  the  estate  of  another,  the 
lien  should  arise,  to  that  extent,  in  behalf  of  the  person  whose  labor 
or  materials  have  been  so  used.  In  those  States,  ia  which  the  nia- 
terial  man  has  a  lien  for  all  materials  furnished  upon  the  order  of  the 
contractor,  the  owner  is  greatly  exposed  to  serious  damage  by  their 
having  his  credit  and  bis  premises  standing  at  the  discretion  of 
another. 

As  regards  the  material  man,  it  does  seem  that  the  safer  rule 
wtnld  be  to  give  him  a  lien  for  all  the  materials  used,  aud  require 
him  to  notify  the  owner  of  the  amount  of  his  claim  before  the  latter 
pays  the  contractor. 

And  while  the  mere  day  laborer  and  subordinate  presents  equal 
merits  to  die  contractor  or  material  man,  it  would  be  dangerous  to 
it  some  qualification.  Therefore,  in 
le  benefits  of  the  statutes  have  been 
lerally  been  so  conditioned  as  to  avoid 
have  been  required  to  give  written 
eot  that  the  lien  would  be  looked  to 
I  required  to  be  given  at  the  time  the 
r,  at  all  e'veals,  before  the  owner  had 
?o  statute,  however,  can  be  framed  to 
ter  of  persons  that  will  not  in  many 
If  a  contractor  should  agree  with 
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the  owner  to  take  the  notes  of  another  or  to  receive  land  in  satifao- 
tion  of  his  claim,  and  the  contractor  should  then  Ml  to  pay  his  sub- 
ordinates, the  lien  of  the  latter  might  seriously  affect  the  original 
contract  and  change  its  entire  consideration ;  so  if  the  owner  should 
pay  the  consideration  in  whole  or  in  part,  in  advance,  or  if  the  con- 
tractor should  abscond,  leaving  more  due  his  subordinates  than  ym 
due  him  from  the  owner. 

To  what  area  of  land,  exclusive  of  that  upon  which  the  improve- 
ment stands  the  lien  includes,  depends  entirely  upon  the  particalar 
statute.  As  a  general  rule,  the  statutes  either  extend  it  to  the  whole 
farm,  or  sufficient  to  satisfy  the  demand,  or  to  so  much  as  is  neces- 
sary to  the  enjoyment  of  the  buildings. 

In  some  of  the  States,  the  exact  amount  by  acres  or  feet  are  men- 
tioned. This,  however,  is  not  without  its  difficulties.  It  does  seem 
that  the  better  rule  would  be,  to  extend  the  lien  to  so  much  of  the 
kiul  as  is  necessary  to  satisfy  the  demand. 

Another  question  has  sometimes  presented  itself  in  this  connection, 
of  this  character,  viz:  pending  the  lien,  the  improvements  or  erec- 
tions are  destroyed  by  fire. 

If  the  contractor  has  a  lien  only  upon  the  buildings,  the  loss  must 
he  borne  by  him,  if  without  the  enforcement  of  the  lien  he  can  not 
satisfy  his  demand. 

If  the  lien  extends  to  the  land  as  well  as  the  buildings,  and  the 
latter  are  destroyed,  can  he  enforce  his  lien  upon  the  land  alone  ? 

In  the  case  of  Oaty  va  Casey y  16  Illinois,  132,  the  court  an«»ver8 
the  foregoing  question  in  the  affirmative. 

The  courts  of  Pennsylvania,  however,  hold  otherwise  Jrdding 
that  the  lien  originates  on  the  building,  and  depends  upon  it  aloDe, 
and  without  it  can  not  be  enforced  (27  Penn.,  247),  remarking  in  the 
argument  that  the  contractor  and  all  others,  who  have  liens  by  the 
statute,  have  insurable  interests,  and  by  the  use  of  this  right  could 
protect  themselves,  against  loss  in  this  direction. 

The  decisions  upon  this  point,  however,  are  so  few  that  it  may  be 
set  down  as  still  an  open  question. 

£•  H.  £ast. 

Nashvilk^  Tenn. 
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Upon  the  question  as  to  what  irregularities  in  an  attachment  pro- 
ceeding under  the  laws  of  Tennessee,  will  render  a  judgment  or 
decree  rendered  in  such  proceeding  void,  and  what  will  render 
the  same  voidable  merely,  the  decisions  of  the  Supreme  Court  of 
the  United  States  are  in  conflict  with  those  of  the  Supreme  Court 
of  Tennessee. 

In  the  first  place,  the  Supreme  Court  of  Tennessee  has  repeatedly 
held,  both  before  and  since  the  adoption  of  our  code,  that  an  attach- 
ment, under  our  statutes,  is  not  a  proceeding  in  rem^  but  a  proceeding 
in  personam :  See  Green  vs.  Shaver,  3  Hum.,  141 ;  Pcrkim' 
Heirs  vs.  Novell,  6  Hum.,  153;  Snell  &  McGavock  vs.  Allen,  1 
Swan,  211;  Boggem  vs.  Gamble,  3  Cold.,  154;  Rogers  vs.  Rush, 
4  Cold.,  272;  Ingle  vs.  McCimy,  1  Heis.,  26;  Riley  vs.  Nichols,  1 
Heis.,  16. 

The  inevUoble  consequence  of  this  holding  is,  that  if  the  steps 
which  are  prescribed  by  our  statutes  to  bring  the  defendant  before 
the  Court,  are  not  taken,  the  judgment  or  decree,  and  a  sale  of  prop- 
erty thereunder,  are  absolutely  void. 

But  the  Supreme  Court  of  the  United  States,  in  the  case  of 
Oooper  vs.  Reynolds,  10  Wal.,  308,  held  that  an  attachment  pro- 
ceeding under  the  Code  of  Tennessee,  in  case  there  is  no  appearance 
by  the  defendant,  and  no  service  of  process  on  him,  becomes  in  its 
essential  nature,  a  proceeding  in  re^n,  the  only  effect  of  which  is  to 
satject  the  property  attached  to  the  payment  of  the  demand  which 
Ae  court  may  find  due  the  plaintiff,  and  consequently  that  the  want 
of  tfae  necessary  steps  to  bring  the  defendant  before  the  court,  will 
not  render  the  judgment  or  decree,  and  a  sale  of  property  thereunder, 
void. 

He  Court  bases  its  decision  upon  this  point,  on  these  two  propo- 
9tioiie|  which  it  assumes  to  be  well  established : 

h  That  the  suit  can  not  be  proceeded  with  without  a  levy  of  the 
iMidunent  on  the  property  of  the  defendant. 

I»  Tbat  the  judgment  against  the  defendant  can  have  no  effect  be- 
jmi  Ike  property  attached  in  the  suit. 
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As  regards  the  first  of  these  propositions,  the  proposition  is  iruc^ 
but  the  conclusion  is  false,  for  §  3424,  of  the  Code  expressly  pro- 
vides that  "the  attachment"  (i.  e.  the  attachment  of  the  defendant's 
property  by  thelevy  of  the  writ  upon  it),  "and  publication  are  in 
lieu  of  personal  service  of  process  on  the  defendant,'' 

As  regards  the  second  proposition,  the  proposition  itself  is  false j 
for  §  3558  of  the  Code  expressly  provides  that  "when  the  property 
attached  is  not  sufficient  to  satisfy  the  recovery,  execution  may  issue 
for  the  residue  as  in  other  cases." 

The  learned  Judge  who  delivered  the  opinion  of  the  Court  in  the 
case  of  Cooper  vs.  Reynolds,  seems  to  have  read  none  of  the  provi- 
sions of  the  Code  on  the  subject,  except  the  few  sections  cited  in  the 
briefs  of  counsel.  The  opinion  exhibits  such  a  remarkable  want  of 
information  upon  the  subject  of  our  attachment  laws,  as  to  entirely 
neutralize  the  effect  of  the  case  as  authority,  notwithstanding  the  dig- 
nity of  the  tribunal  by  which  it  was  decided. 

The  case  of  Voorhees  vs.  Bank  of  the  United  States,  10  Peters, 
449,  cited  in  the  case  of  Cooper  vs.  Reynolds,  as  an  authority  for  the 
decision  therein  made,  was  a  proceeding  in  rem  under  a  statute  of 
Ohio,  and  not  a  proceeding  in  personarn. 

But  as  regards  an  attachment  proceeding  under  the  statutes  of 
Tennessee,  the  principle  that  it  is  not  a  proceeding  in  rem,  but  a  pro- 
ceeding in  personam,  having  been  well  settled  by  our  Supreme 
C  ourt  previously  to  the  adoption  of  the  Code,  the  principle  that  had 
1  een  thus  settled,  was,  as  we  have  seen,  incorporated  into  the  Code, 
<^  r;424,  SooS,  by  express  enactment. 

TiM'  provisIc>n  -tf  s  '^'153,  that  the  death  of  a  defendant  either  before 
or  after  the  comiaeuceuienl  of  the  proceeding,  does  not  render  th» 
proceeding  void,  miglit  seem  to  be  in  conflict  with  §§  3424,  3558. 
were  it  not  for  tlie  fact  that  a  similar  provision  is  made  in  regard  to 
the  case  of  a  defendant  proceeded  against  by  publication  alone,  in 
lieu  of  personal  service  of  process :     Code,  §  4380. 

Another  qiie>tion  upon  which  the  decisions  of  the  Supreme  Court 
cf  the  United  States,  and  those  of  the  Supreme  Court  of  Tennessee 
are  in  conflict,  is  that  in  regard  to  the  object  and  effect  of  an  ancil- 
lary attachment  under  the  laws  of  Teunco^ee. 

An  ancillary  attachment  was  first  given  by  the  Act  of  1843,  ch.  29, 
and  oan  only  be  resorted  to  when  the  action  is  brought  in  the  ordi- 
nary mode. 

According  to  the  decisions  of  the  Supreme  Court  of  Tennessee, 
its  sole  object  is  to  secure  the  defendant's  property,  so  as  to  have  it 
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forthcoming  to  satisfy  the  judgment  which  may  be  rendered ;  and 
does  not,  (unless  proceedings  which  were  pending  when  the  Constitu- 
tion of  1865,  was  adopted,  form  an  exception),  bring  the  party  into 
court. 

According  to  these  decisions,  the  ancillary  attachment  is  not  a  new 
suit,  as  an  auxilliary  attachment  sued  out  in  a  Court  of  Chancery,  in 
aid  of  a  suit  at  la^v  i^,  but  is  a  part  of  the  suit  in  which  it  is  sued 
ou.t,  and,  tLoKjiure,  the  summons — the  original  process — must  be 
served  on  the  defendant,  otherwise  the  Court  acquires  no  jurisdiction 
of  his  person,  and  consequently  a  judgment  or  decree  against  him 
without  such  service  is  absolutely  void:  See  Fisher  <&  Co.  vs.  Cum- 
mtngs,  7  Hum.,  283;  Boyd  vs.  Buckingham  &  Co.,  10  Hum.,  438; 
Thompson  vs.  Carper,  11  Hum.,  644,  545;  Barber  vs.  Denning,  4 
Sneed,  269,  270;  Swann  vs.  Roberts,  2  Cold.,  157,  158;  BoggesM 
vs.  Garnbk,  3  Cold.,  151;  Ingle  vs.  McCiLrnj,  1  Heis.,  28;  Gib- 
Hon  vs.  CatToll,  1  Heis.,  25. 

But  the  Supreme  Court  of  the  United  States,  in  the  case  of  Cooper 
vs.  Reynolds,  10  Wal.,  318,  held  that  the  defendant  had  been  brought 
before  the  court  by  publication  made  in.  a  proceeding  by  ancillary  at- 
tachment. The  court  did  not  seem  to  understand  the  attachment 
laws  of  Tennessee  suflBciently  to  know  that  we  have  different  kin<b 
of  attachments,  much  less  to  understand  which  kind  was  then  before 
the  court. 

The  law  that  an  ancillary  attachment  does  not  hriwjr  the  defendant 
into  court,  is  so  well  settled  by  the  decisions  of  the  Supreme  Court 
of  Tennessee,  that  it  is  not  deemed  expedient  to  enter  into  a  discus- 
sion as  to  whether  or  not  the  decisions  upon  that  point  are  correct  in 
principle. 

Since  an  attachment  under  the  laws  of  Tennessee  is  a  proceeding 
ia  personam,  the  question  naturally  arises,  what  step^  are  nee(v--ar7 
to  bring  the  defendant  before  the  court  so  as  to  give  the  court  jurisdic- 
tion ol  his  person  ? 

In  the  ('a.'^e  of  an  ancillary  attachment,  we  have  just  seen  that  the 
orlg^iial  gammons  in  the  suit  in  which  the  attachment  is  sued  out, 
fiWBt  be  served  on  the  defendant,  that  being  the  mode  in  which  he 
tt  broaght  before  the  court. 

Ai  r^ar^  orig-innl  and  judicial  attachments,  they  are  usoil  f  >r 
A|JBMe  purpose  of  bringing;  the  detendunt  into  court,  and  of  se- 
Mtilg  his  property  to  answer  such  judgment  as  may  bo  rendered 

Wf  twmift  that  where  an  attaeliment  is  used  for  the  purpose  of 
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bringing  the  defendant  into  court,  "the  attachment  and  publication 
are  in  lieu  of  personal  service  upon  the  defendant:*'  Code,  §"3524. 

It  will,  therefore,  be  seen  that  two  things  are  necessary  tu  bring 
t:ie  defendant  before  the  court: 

1st.  The  attachment  of  his  property;  which  is  done  by  tho  issu- 
:.ce  and  levy  of  a  writ  of  attachment  upon  it. 

2nd.  Publication  in  tlu'  juaimer  prt^eribeJ  by  the  statute. 

Section  3522  of  the  Code  specifies  what  the  memorandum  or  notice 
required  to  be  published  shall  contain,  and  our  Supreme  Court  has 
very  properly  held  that  the  notice  must  comply  with  these  require- 
liients;  otherwise  it  will  not,  with  the  levy,  bring  the  dcfendantinto 
court:  Rogers  vs.  Rush,  4  Cold.,  272;  Riley  va,  Nichols,!  Heis., 
16;  Tnr/le  vs.  McCurry,  1  Heis.,  26. 

This  holding  is  certainly  correct ;  for,  if  any  one  of  the  requirements 
of  the  statute,  in  regard  to  what  shall  be  contained  in  the  notice  re- 
quired to  bring  the  defendant  into  court  may  be  disregarded,  they 
all  may  be  disregarded. 

The  section  of  the  Code  specifying  what  the  notice  shall  contain, 
is  as  follows: 

"This  memorandum  or  notice  shall  contain  the  names  of  the  par- 
ties, the  style  of  the  court  to  which  the  attachment  is  made  return- 
able, the  cause  alleged  for  suing  it  out,  and  the  time  and  place  at 
which  the  defendant  is  required  to  appear  and  defend  the  attachment 
suit:''  §3522. 

In  the  decisions  above  referred  to  as  holding  that  the  notice  must 
comply  with  these  express  requirements  of  the  statute,  the  line  of  ar- 
gument is  the  same  where  the  judgment  or  decree  is  brought  directly 
in  question  by  a  proceeding  for  the  correction  of  errors,  as  it  is 
where  the  judgment  or  decree  is  collaterally  attacked. 

This  is  very  proper;  for,  it  is  clear  that  if  the  notices  which  were 
published  were  not  sufficient  to  bring  the  respective  defendants  iutu 
court,  the  respective  judgments  or  decrees  and  proceedings  thereun- 
der were  absolutely  void;  and,  on  the  other  hand,  that  if  said  no- 
tices were  sufficient  to  accomplish  the  only  object  for  which  they 
were  designed — that  of  bringing  the  defendants  into  court — the  pro- 
ceedings were  not  even  voidable  on  account  of  any  defect  in  said  no- 
tices. 

In  other  words,  irregularities  in  the  notice,  being  irregulantiefc  m 
the  proceeding  required  to  give  the  court  jurisdiction  of  the  perfloo 
of  the  defendant,  and  the  proceeding  being  a  proceeding  in  perfomP^ 
the  irregularities  necessarily  either  rendered  the  judgments  or  «" 
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crees  absolutely  void,  ot  else  did  not  affect  their  validity  at  all.  The 
question  being  one  a£  jurisdiction,  the  learning  as  to  distinctions  be- 
tn^een  void  judgments  and  those  which  are  merely  voidable,  has  no 
application. 

It  may  be  pro|x;r  to  remark  that  the  provisions  of  the  Code  in  re- 
gard to  publication  are  different  from  those  of  previous  statutes  on 
i!  ut  subject ;  and  that  the  case  in  4  Cold,  is  the  first  case  in  which 
tiic  eilect  of  those  provisions  was  considered  by  the  Supreme  Court. 

The  Act  of  1794,  ch.  1,  did  not  require  publication  at  all.  It, 
however,  provided  that  where  it  could  be  done  conveniently,  notice 
should  issue  from  the  court  to  the  defendant. 

The  Act  of  1836,  ch.  43,  autliorizing  original  attachment  proceed- 
ings in  Courts  of  Chancery  in  certain  cases,  required  publication  to 
be  made  in  some  newspaper  designated  by  the  court,  stating  the 
names  of  the  parties  and  briefly  setting  forth  the  substance  of  the 
bill. 

The  Act  of  1842,  ch.  64,  §  2,  authorizes  the  order  of  publication 
to  be  made  by  the  Clerk  and  Master. 

The  Act  of  1846,  ch.  108,  §  2,  required  the  plaintiff  in  an  attach- 
ment against  a  non-remdentj  before  a  Justice  of  the  Peace,  to  ''give 
public  notice,  by  advertisement,  of  the  time  and  place  fixed  for  the 
trial  of  the  suit,  requiring  the  defendant  then  and  there  to  appear 
and  defend  the  cause." 

Such  were  the  provisions  of  our  attachment  laws,  u{)Ou  the  subject 
of  publication,  previously  to  the  adoption  of  the  Code. 

The  Code,  as  we  have  seen,  requires,  in  addition  to  the  levy  of  the 
attachment,  publication  in  all  cases,  in  lieu  of  personal  service,  and 
prescribes  uniform  requirements  as  to  what  the  published  notice  shall 
contain. 

In  the  case  of  Dean  vs.  Nelson,  10  Wal.,  172,  the  Supreme  Court 
of  the  United  States  field,  that  where  the  defendants  to  a  proceeding 
within  the  Federal  lines,  during  the  late  civil  war,  were,  at  the  time 
of  the  proceeding,  within  the  Confederate  lines,  '^a  notice  directed 
to  them  and  published  in  a  newspaper,  was  a  mere  idle  form.  They 
could  not  lawfully, see  nor  obey  it.  As  to  them,  the  proceedings 
were  wholly  void  and  inoperative." 

The  proceeding  in  which  the  notice  was  thus  declared  to  be  void 
and  inoperative,  was  not  an  attachment  proceeding,  but  the  prinoiph 
is  precisely  the  same  as  if  it  had  been ;  and  is  a  principle  which  corn- 
meads  itself  as  sound  and  just. 

It  is  to  be  regretted  that  the  same  august  tribunal  in  a  subsequent 
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case  denied  the  benefit  of  this  just  principle  to  a  defendant,  upon 
the  ground  that  it  was  his  own  fault  that  he  was  not  within  the  Fed- 
eral lines:    See  LmUow  vs.  Ramsey,  11  Wal.,  588,  590. 

This  indirect  mode  of  inflicting  punishment  upon  parties  for  taking 
the  wrong  side  in  our  late  unhappy  civil  strife,  certainly  has  notUng 
in  it  to  commend  it. 

Having  discussed  at  some  length  the  steps  necessary  to  give  the 
court  jiirisJiction  of  tie  jierson  of  the  defendant,  it  seems  that  some 
allusion  should  he  made  to  what  is  necessary  to  give  the  court  ju- 
ri^^dietiou  of  the  >ul)ject  matter;  for  uant  of  jurisdiction  of  thesub- 
jert  matter  of  the  Miit,  will,  no  less  than  the  want  of  jurisdiction  of 
the  j)erson,  render  the  proceedings  absolutely  void.  **lu  onkr  f-o  ob-, 
tain  an  attachment,  the  plaintiff,  his  agent  or  attorney,  shall  make  oath 
in  writing,  stating  the  nature  and  amount  of  the  debt  or  demand, 
and  that  it  is  a  just  claim;  and  also,  that  one  or  more  of  the  cHUfes 
enumerated  in  section  3455  exists :''     Code,  §3469. 

If  the  demand  stated  in  the  aflGdavit  is  such  as  is  not  within  tbe 
jurisdiction  of  the  court  in  which  the  suit  is  brought,  or  if  it  should 
distinctly  appear  elsewhere  upon  the  face  of  the  record  that  the  sub- 
ject matter  is  not  within  the  jurisdiction  of  the  court,  the  proceed- 
ing would,  of  course,  be  void. 

It  has  also  been  held,  that  in  order  to  give  the  court  jurisdidm 
to  proceed  by  attachment,  the  affidavit  must  be  in  substantial  con- 
formity to  the  requirements  of  the  section  of  the  Code  above  cited :  See 
Sullivan  vs.  Fugate,  1  Heis.,  22,  23;  Ogg  vs.  Leinart  d  al,  M, 
40,  42. 

Mere  formal  defects  in  the  affidavit  will  not  affisct  the  validity  of 
the  proceeding:    See  Code,  §  3477. 

Where  the  affidavit  did  not  state  that  the  claim  yfnsjust,  but  stated 
the  amount  of  the  debt,  and  that  it  was  on  the  defendant's  no'e  or 
bond,  a  copy  of  which  was  appended,  showing  that  it  wAs  made  under 
the  defendant's  seal,  and  contained  a  promise  to  pay  a  certain  sum  to 
the  complainant's  order,  for  value  received,  the  Supreme  Court  of 
the  United  States  held,  that  these  statements  in  the  affidavit  more 
than  compensated  for  the  omission  to  state  that  it  was  a  just  claim: 
Ludlow  vs.  Ramsey,  11  Wal.,  587,  588. 

This  decision  may  be  correct;  but  if  all  promises  under  seal  are 
just  claims,  the  writer  has  seen  a  good  many  errors  committed  upon 
this  point  by  the  courts ;  for  he  has  seen  a  good  many  such  clainns 
successfully,  and  as  he  had  supposed  justly,  defended. 

In  Courts  of  Chancery,  in  all  cases  where  creditors  are  allowed  to 
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come  in  and  prove  their  claims  against  their  debtor^s  estate,  before 
the  Master,  under  a  decree,  an  affidavit  that  the  claim  remains  justly 
due  is  required :     Danl.  Ch.  Pr.,  1407. 

The  object  in  requiring  the  affidavit  is  to  guard  against  fictitious 
claims  which  the  parties  presenting  the  same  do  not  themselves 
believe  to  be  founded  in  justice,  although  they  may  be  able  to  pro- 
dace  documentary  or  other  evidence  in  support  of  their  claims  suffi- 
cient to  show  a  prima  fade  case  of  indebtedness :  Morris  vs.  3Iowait, 
4  Paige,  145. 

The  object  in  requiriog  a  party  who  sues  out  an  attachment  to 
swes^  to  the  justice  of  his  claim  is  precisely  the  same  as  that  in  re- 
quiring a  creditor  coming  in  to  establish  his  claim  before  the  Master. 
In  neither  case  can  the  affidavit  be  used  as  evidence  to  establish  the 
claim,  but  is  intended  to  guard  against  fictitious  or  unjust  claims 
which  the  party  may  be  able  to  support  by  evidence  sufficient  to 
show  a  prima  facie  case  of  indebtedness. 

The  object  being  the  same,  the  same  rule  ought  to  be  applied  in 
the  one  case  as  in  the  other. 

,  W.  J.  Hicks. 

Knoxville,  Tenn, 
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SECtiON  I.  Nature  and  Necessity  of  Protest, 

Section  II.  By  Whom  and  Where  Protest  Should  be  Made. 

Section  III.  Formal  Making^  Preparaiiotif  and  Authentication  of  Protest 

Section  IV.  Contents  of  Bviest,  Section  V.  The  Protest  as  Evidenei, 


SECTION    I. 
Nature  and  Necessity  of  Protest. 

What  Instruments  Must,  or  May  be,  Protested, 

§  1.  When  a  foreign  bill  of  exchange  is  presented  for  acceptance 
or  payment,  and  acceptance  or  payment  is  refused,  the  holder  must 
take  what  is  called  a  Protest  in  order  to  charge  the  drawer,  or  any 
indorser.  According  to  the  law  of  most  foreign  nations,^  a  protest  b 
essential  in  the  case  of  the  dishonor  of  any  bill ;  but  by  the  custom 
of  merchants  in  England,^  and  wherever  the  law  merchant  prevaik 
in  the  United  States,  the  protest  is  only  necessary  in  the  case  of  for- 
eign bills ;^  though  by  Statute  in  most  of  the  States  inland  bills  and 
promissory  notes  may  be  protested  in  like  manner/     So  indispensable 

^  Thomp8oa  on  Bills,  307. 

»Orr  vs.  Maginois,  7  East,  369;  Gale  vs.  Walsh,  5  T.  R.,  239;  Borough  w.  Perkins, 
1  Salk,  131;  Chitty  on  Bills,  (13  Am.  ed.)  372;  Byles,  (Sharswoods  ed.)  394 

'Burke  vs.  M'Kaj,  2  Howard,  66;  Young  t».  Bryan,  6  Wheat.,  146;  Union  Bank 
t«.  Hyde,  6  Wheat,  372;  Bailey  vs.  Dozier,  6  Howard,  23;  Bank  U.  S.  «.  LettW^ 
10  B.  Monroe,  64;  Hubbard  vs,  Troy,  2  Iredell,  134;  McMarchey  w.  Robin««,  10 
Ohio  St.,  496. 

*  The  Virginia  Code,  chapter  — ,  provides : 

"§  7.  Every  promissory  note,  or  check  for  money,  payable  in  this  State  at  a  pa^ 
ticular  bank,  or  at  a  particular  office  thereof,  for  discount  and  deposit,  or  at  the  place 
of  business  of  a  savings  institution,  or  savings  bank,  or  at  the  place  of  buaiM»  of  * 
licensed  broker,  and  every  inland  bill  of  exchange,  payable  in  this  State^  shall  be 
deemed  negotiable,  and  may,  upon  being  dishonored  for  non-acceptance  or  non-paj- 
ment,  be  protested,  and  the  protest  be  in  such  case  evidence  of  dishonor,  in  like  man- 
ner as  in  the  case  of  a  foreign  bill  of  exchange. 

"  §  8.  The  protest,  both  in  the  case  of  a  foreign  bill  and  in  the  other  cases  mentioned  in 
the  preceding  section,  shall  be  prima  facie  evidence  of  what  is  stated  therein,  or  nt  t^ 
foot,  or  on  the  back  thereof,  in  relation  to  presentment,  dishonor,  and  notice  thereof^ 
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is  the  protest  of  a  foreign  bill  in  case  of  its  dishonor,  that  no  other 
evidence  will  supply  the  place  of  it,  and  no  part  of  the  facts  requi- 
site lo  the  protest  can  be  proved  by  extraneous  testimony/  and  it  has 
been  said  that  it  is  a  part  of  the  constitution  of  a  foreign  bill.^  But, 
while  the  practice  is  usually  followed  to  protest  inland  bills  and 
notes,  under  the  permissive  statutes,  it  is  not  a  practice  which  makes 
it  incumbent  to  protest  them ;  and  the  holder  may  waive  the  privilege 
if  he  choose  to  do  so,  and  produce  other  evidence  of  dishonor.^ 

§  2.  The  requisition  of  a  protest  in  the  case  of  foreign  bills  was 
in  order  to  afford  authentic  and  satisfactory  evidence  of  due  dishonor 
to  the  drawer,  who,  from  his  residence  abroad,  would  experience  a 
difficulty  in  making  proper  inquiries  on  the  subject,  and  be  compelled 
to  rely  on  the  representations  of  the  holder.  **  It  also,''  observes  a 
distinguished  author,  "  furnishes  an  indorsee  with  the  best  evidence 
to  charge  an  antecedent  party  abroad ;  for  foreign  courts  give  credit 
to  the  acts  of  a  public  functionary  in  the  same  manner  as  a  protest 
under  the  seal  of  a  foreign  notary  is  evidence  in  our  courts  of  the 
dishonor  of  a  bill  payable  abroad."*  Such  was  the  convenience  of 
evidence  in  this  form,  obviating  the  necessity  of  the  attendance  of 
witnesses,  and  preserving  their  testimony  where  otherwise  it  might 
be  lost  by  death  or  removal,  that  it  became  common  to  protest  inland 
bills,  and  promissory  notes  as  well ;  and  the  holder  was  often  disap- 
pointed in  finding  that  such  protest  was  not  evidence  of  dishonor.^ 
This  led  to  a  very  general  enactment  of  statutes  authorizing  protests 
in  such  case$;  and  giving  them  the  like  effect  as  in  cases  of  foreign 
bills. 

The  law  merchant  requires  a  protest  and  notice  only  in  cases  of 
bills  negotiable  by  the  custom  of  merchants.  Bills  payable  "in  cur- 
rency," or  any  other  medium  than  legal  money,  are  not  of  this  char- 
acter, and  therefore  no  protest  is  necessary,  nor  is  it,  unless  by  stat- 
ute, evidence  of  any  fact  therein  stated.* 

Foreign  Promissory  Notes. 

§  3.  In  the  case  of  promissory  notes  executed  in  one  State  or 
country  and  payable  in  another,  no  notice,  of  course,  is  necessary  to 
diarge  the  maker;  and  if  there  be  no  indorser  there  can  be  no  analogy 

'Union  Bank  w.  Hyde,  6  Wheat,  372;  Carter  v%.  Union  Bank,  7  Humph.,  548. 
.^Borough  t».  Perkinfl,  1  8alk.,  121,  2  Lord  Baymund,  992;  Chitty  on  Bills,  (13 
Am.  ed.)  373  top  p,  and  833xp. 
>&i]«j  tv.  Dozier,  6  Howard,  23;  Wanger  v*.  Tupper,  8  Howard,  234;  2  Rob.  Prac., 

,  *%i»OB  Bills  (Sharawood^s  ed.)  p.  395.  *2  Rob.  Prac,  (N.  ed.)  181. 

"'ll^  df  Mobile  rs.  Brown,  42  Ala.,  108;  Ford  m  Mitchell,  15  Wise.,  304. 
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between  the  note  and  a  bill.  But  as  soon  as  a  promissory  note  is  in- 
dorsed it  becomes  closely  assimilated  to  a  bill,  the  maker  being  pri- 
marily liable  like  the  acceptor,  and  the  indorser  secondarily  like  the 
drawer.  It  is  often  said  that  every  indorser  is  a  new  drawer,  and  in 
fact  the  indorser's  obligation  is  precisely  like  that  of  the  drawer  on 
an  accepted  bill.  Therefore  when  an  indorsed  note  is  payable  in  a 
State  or  country  different  from  the  one  where  it  is  drawn, — perhaps 
more  especially  when  the  indorser  is  not  of  the  State  or  country 
where  it  is  payable,  tho'  no  distinguishing  difference,  it  seems  to  us, 
exists, — every  reason  which  would  make  a  protest  competent  and 
necessary  evidence  of  presentment,  and  notice  in  case  of  a  foreign 
bill,  would  recognize  it  as  equally  competent  in  respect  to  the  in- 
dorser of  the  note.  It  has  been  well  said  that  "  the  similarity  be- 
tween the  indorsement  of  notes,  and  the  drawing  and  indorsement 
of  bills  of  exchange  is  so  great,  that  there  can  be  no  sound  reason 
given  for  establishing  or  preserving  a  distinction  between  them,  and 
requiring  a  different  character  of  evidence  to  prove  the  same  facts 
with  regard  to  two  instruments,  which,  tho'  different  in  some  res- 
pects as  to  their  phraseology,  are  so  essentially  similar  in  their  na- 
ture and  operations."^  And  there  are  well  considered  cases  sustain- 
ing it.^  This  view  has  been  taken  in  Kentucky  respecting  an  in- 
dorsed certificate  of  deposit."^ 

There  are  cases  in  which  the  converse  view  has  been  taken,  it  being 
considered  that  the  certificate  of  protest  of  a  promissory  note,  is  a  doc- 
ument unknown  to  the  law;  and  altho'  the  note  be  payable  on  a  foreign 
place,  is  inadmissible.*  But  rules  of  evidence  should  not  be  so  ex- 
tremely and  unreasonably  technical.  Every  consideration  of  con- 
venience and  certainty  which  prevails  in  respect  to  foreign  bills,  ap- 
plies with  the  same  exact  force  to  foreign  indorsed  notes,  and  should 
produce  the  sanie  result.  A  general  usage  would  probably  be  con- 
trolling.* 

§  4.  As  to  the  meaning  of  protest,  it  includes,  in  a  popular  sense, 
all  the  steps  taken  to  fix  the  liability  of  a  drawer  or  indorser,  upon 
the  dishonor  of  commercial  paper  to  which  he  is  a  party.*  More  ac- 
curately speaking,  it  is  the  solemn  declaration  on  the  part  of  the 
holder  against  any  loss  to  be  sustained  by  him  by  reason  of  the  non- 

» Parker,  C.  J.,  WilHaras  vs.  Putnam,  14  N.  H.,  540;  Carter  t».  Burley,  9  5  H^ 
558;  Smith  vs.  Little,  10  N.  H.,  526. 

*  Ticonic  Bank  vs,  Stackpole,  41  Maine,  302,  held  admissible  at  common  law. 
■  Piner  tw.  Clary,  17  B.  Monroe,  645. 

*  Kirtknd  vs.  Wanzer,  2  Duer,  278.  *  See  Burke  r«.  McKay,  2  Howairi,  66. 
"Townsend  vs.  Lorain  Bank,  2  Ohio  St.,  345;  Coddington  vs.  Davis,  1  Comstock,  186. 
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acceptance,  or  even  non-payment,  as  the  case  may  be,  of  the  bill  in 
question;  and  a  calling  of  the  Notary  to  witness  that  due  steps  having 
ing  been  taken  to  prevent  it.^  The  word  ^* Protest'*  signifies  to  testify 
before;  and  the  testimony  before  the  Notary  that  proper  steps  were 
taken  to  fix  the  drawer's  liability  is  the  substance,  and  the  certificate 
of  the  Notary  the  formal  evidence,  to  which  the  term  protest  is  le- 
gally applicable. 

In  what  cases  Necessannj, 

§  5.  According  to  the  English  law,  the  protest  must  be  mafle  in 
the  case  of  dishonor  by  non-acceptance,  as  well  as  dishonor  by  non- 
payment. And  the  same  rule  prevails  in  the  United  States,^  al- 
though it  was  decided  by  the  Supreme  Court  of  the  United  States, 
in  an  action  on  a  protest  for  non-payment  of  a  foreign  bill,  that  a 
protest  fur,  or  notice  of,  non-acceptance,  need  not  be  shown,  inasmuch 
as  they  were  not  required  by  the  custom  of  merchants  in  this 
country.*  But  the  English  rule  has  been  deemed  the  most  consistent 
with  commercial  policy,  by  the  highest  authorities,  and  Story  and 
Kent  adopt  it  as  the  true  one;  the  former  observing  that  the  decis- 
ions of  the  Supreme  Court,  if  they  would  now  be  held  law  by  that 
court,  would  be  so  held  only  upon  the  ground  of  the  local  law  of 
Pennsylvania  (to  which  State  the  decisions  appertained),  as  to  bills 
drawn  or  payable  there.* 

§  6.  There  is  no  difference  in  respect  to  the  necessity  for  protest, 
whether  the  bill  l>e  payable  at  a  certain  time  after  date  or  after  sight, 
for,  although  it  is  not  necessary  to  present  a  bill  payable  at  a  certain 
time  after  date  until  its  maturity,  yet  if  such  a  bill  be  presented  for 
acceptance,  and  dishonored,  it  is  necessary  to  make  protest  and  give 
notice,  in  order  to  charge  drawer  or  indorsers.*  But  if  a  bill  has 
been  protested  for  non-acceptance,  and  its  dishonor  duly  notified,  it 
is  not  necessary  to  present  it  again  for  payment,  and  protest  it 
separately  for  non-payment,  or  to  give  separate  notice  of  non-pay- 
ment*. 

*  Walker  t».  Turner,  2  Grat.,  536;  Chittj,  (13  Am.  ed.)*4o8,  top  p.  516. 

'ThompflOD  t)8.  Camming,  2  Leigh,  321;  Mason  i».  Franklin,  3  Johns,  202;  Watson 
VL  Loring,  3  Mass.,  557;  Phillips  vs.  McCardy,  1  Har.  &  J.,  187;  Sterry  V9.  Robinson, 
1  Diy,  11;  Winthjpop  w.  Pepoon,  1  Bay,  468. 

^Bfown  ts.  Barry,  3  Dallas,  365;  Clarke  vs.  Russell,  3  Dallas,  295,  followed  in 
FoMM^lyania;  Read  V9.  Adams,  6  Sergt.  <&  R  ,  358. 

*S  Kem  Com.,  95;  Story  on  Bilhj,  ?  273,  note;  Edwards  on  Bills,  448;  Chittj  on 
Mm,  (18  Am.  ed.)  372,  ♦332. 

^BMlkof  Wariiington  m  Triplett,  1  Peters,  25;  U.  S.  w.  Barker,  4  Wash.,  C.  C. 
M;  OVMe  m  Dunn,  6  Taunt,  305;  S.  C.  5  Maule  &  Sel.,  282. 

*|b||nn«m  Barcky,  1  Stark.  Part  2, 7;  Thompson  on  Bills  (Wilson's  ed.)  308. 
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Notarial  Charges^ 

§  7.  It  is  estimated  by  high  authority  that  notarial  charges  are 
not  a  legal  charge  except  where  the  protest  is  required  by  the  law 
merchant,  although  it  is  certainly  usual  to  pay  them  where  they  are 
reasonable,  and  made  in  good  faith,  and  in  conformity  with  usage.' 
It  being  an  entirely  unnecessary  act  to  protest  an  inland  bill  or 
note  in  order  to  charge  any  party  thereto,  and  purely  voluntary  and 
for  his  own  convenience  on  the  part  of  the  holder,  there  is  obvious 
force  in  this  suggestion.  But  it  is  doubtless  in  almost  every  case  the 
cheapest,  easiest  and  safest  way  of  proving  notice.  The  defendant 
would  be  chargeable  with  costs  of  other  testimony  more  cumbrous 
and  more  expensive,  where  liable,  and  custom  has  so  extensively 
sanctioned  the  practice,  that  we  anticipate  the  courts  will  be  slow  to 
hold  that  it  is  not  a  legitimate  charge. 

SECTION    II. 
By  Whom,  and  Where  Protest  Should  be  Made. 

By  Whom  the  Protest  Should  be  Made, 

§  8.  As  to  the  person  by  whom  the  protest  should  be  made,  it  !s 
necessary,  as  a  general  rule,  that  it  should  be  made  by  a  Notary 
Public  in  person.  The  Notary  is  a  public  officer,  commissioned  by 
the  State,  and  possessing  an  official  seal,  and  full  faith  and  credit  are 
given  to  his  official  acts,  in  foreign  countries  as  well  as  in  his  own/ 
But  when  no  Notary  can  be  conveniently  found,  the  protest  may  be 
made  by  any  respectable  private  person  of  the  place  where  the  bill 
is  dishonored.' 

In  England  it  is  required  by  statute  that  in  case  of  inland  bills,  the 
protest  by  a  private  person  shall  be  made  in  the  presence  of  two  or 
more  credible  witneases.^  And  it  has  been  said  that  when  a  private 
person  protests  a  bill  it  should  be  done  in  the  presence  of  two  wit- 
nesses.* Certainly  it  is  sufficient  if  it  be  so  made,*  but  it  does  not 
appear  be  necessafy  tp  require  witnesses  to  the  protest  of  a  foreign 
bill  by  a  private  person.^ 

n  Parsons  N.  and  B.,  646. 

*  See  Southern  Law  Review  for  April,  1873,  article  **Pre8entment  for  Payment.'' 

'  Burke  m.  McKay,  2  Howard,  66;  Read  m.  Bank  of  Kentucky,  1 T.  B.  Monrr>c,  91. 
♦9*and  10  William  III,  ch.  17. 

*  Bayley  on  Bills,  258,  (5th  ed.)  No  authority  is  refered  to  and  ** Quart  if  no«  con- 
fined to  inland  bills,"  say  the  editors  of  Chitty,  see  irrfra 

•Story  on  Bills  g  276.      1   Parsons  N.  and  B.,  633.    Byles   (Sharswoods  Ed.)  top 
p.  395. 
^  Brooks  Notary  p.  103.    Chitty  on  Bills,  (13th  Am.  ed.)  top  p.  374, 333,  note  «. 
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Where  the  Protest  Should  be  Made. 

§  9.  As  to  the  place  of  protest  it  is  usually  made  at  the  place  where 
the  dishonor  occurs.^  When  the  protest  is  for  non-acceptance,  the 
place  of  protest  should  be  the  place  where  the  bill  is  presented  for 
acceptance.*  But  when  the  bill  is  drawn  upon  the  drawees  in  one 
place,  and  is  payable  in  another,  the  question  has  arisen,  whether  the 
protest  should  be  at  the  place  of  acceptance,  or  place  of  payment. 
Mr.  Chitty  says  in  respect  to  protest  for  non-acceptance  that  "if  a 
bill  be  drawn  abroad  directed  to  the  drawee  at  Southampton  or  any 
other  place  requesting  him  to  pay  the  bill  in  London,  the  protest  for 
non-acceptance,  may  be  made  either  at  Southampton  or  in  London.^ 
But  as  the  presentment  for  acceptance  must  be  at  the  former  place,  it 
would  be  better  to  make  the  protest  for  non-acceptance  there  also.*  It 
has  been  held  that  it  is  sufficient  if  the  protest  for  non-payment  where 
there  has  been  a  refusal  to  accept,  be  made  at  the  place  of  the  drawee's 
residence  f  and  in  England  it  being  conceived  that  the  decision  cast 


'  Byl€«  (Sharswoodfl  ed.),  top  p.  396.     « Story  on  Bills,  i  282. 

» Chitty  on  Bills,  (13  Am-  ed.)  ♦334,  top  p.  374. 

*  Thompson  on  Bills,  308  Mamas  107,^. 

'Mitchell  V8,  Baring,  4  Car.  and  p.  36 ;  10  Barn,  and  C.  8,  (19  E.  C.  L.  R,  261) 
The  Code  of  Virginia,  chapter  144,  §  2,  provides  as  follows :  "If  a  bill  of  exchange 
wherein  the  drawer  shall  haye  expressed  that  it  is  to  be  payable  in  any  place 
other  that  by  him  mentioned  therein  to  be  the  residence  of  the  drawee,  shall  not,  on 
the  presentment  thereof  for  acceptance,  be  accepted,  such  bill  may,  without  further 
presentment  to  the  drawee,  be  protested  for  non-payment  in  the  place  in  which  it 
Bhall  have  been,  by  the  drawer  expressed  to  be  payable,  unless  the  amount  thereof  be 
paid  to  the  holder  on  the  day  on  which  the  bill  would  have  become  payable,  had  it 
been  duly  accepted."  This  section  was  first  incorporated  in  the  Code  of  1849,  upon 
recommendation  of  the  revisors,  who  said  in  their  report  to  the  General  Assembly  : 
"It  is  a  general  rule  of  law  that  the  protest  for  non-payment  is  to  be  at  the  place 
vkoit  ihe  drawee  resides.  In  Mitchell  &c.  vs.  Baring,  &c.,  4  Car.  and  Payne  35, 19 
Eng.  Com.  Law  Rep.,  261,  10  Bam.  and  Cress.  4,  21  Eng.  Com.  Law  jRep.  12,  the 
drawer  of  a  bill  made  in  Amencoy  had  expressed  that  it  was  to  be  payable  in  Londonj 
yet  lAotrpool,  was  mentioned  therein  as  the  residence  of  the  drawee ;  on  the  present, 
ment  thereof  for  acceptance,  it  was  not  accepted,  and  the  protest  for  non-payment  was 
M  lAKrpocl*  Under  particular  circumstances  appearing  in  the  case,  this  protest  was 
Idd  sufficient,  the  general  question  whether,  if  the  acceptance  had  been  in  the  usual 
fom,  a  protest  in  Idmdxm  would  have  been  sufficient,  was  left  undecided.  It  ap- 
pcind  from  the  evidence  of  several  witnesses,  some  of  them  Notaries,  and  others 
ij^erdianta,  that  where  a  foreign  bill,  drawn  upon  a  merchant  residing  at  lAverpooft 
pufMe  in  London^  was  refused  acceptance  by  the  drawee,  the  usage  was  to  protest  it 
lor  non-payment  in  London.  Yet,  though  this  was  the  usage,  the  doubt  arose  after 
ttftdttinon  in  Mitchell,  &Cy  V8.  Baring,  &c.,  whether  such  usage  would  be  sustained 
t{f  (b»  Coortfl^  and  the  statute  of  2  and  3  Will,  iv,  ch.  98,  was  passed  to  remove  the 
Aiatt*  "We  propose,  it  will  be  perceived,  to  adopt  the  same  statute  in  Virginia."  Re- 
J««^of  JBMmv,  p.  719. 
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a  doubt  upon  the  legality  of  making  protest  at  the  place  specified  for 
payment,  the  statute  2  and  3  William  iv  c  98,  was  enacted  declar- 
ing that  a  protest  at  the  place  of  payment,  in  case  of  a  refusal  to  ac- 
cept, without  further  presentment  to  the  drawee,  should  be  suffident. 
It  is  conceived  that  this  statute  was  merely  declaratory  of  the  com- 
mon law.  Where  there  has  been  an  acceptance  by  the  drawee  in  one 
place,  to  pay  in  another,  the  latter  would  seem  to  be  clearly  the  place 
for  the  protest  to  be  made  at.* 

§  10.  As  to  the  law  controlling  the  protest,  it  should  be  made  ac- 
cording to  the  law  of  the  place  of  presentment  for  acceptance  if  it  be 
for  non-acceptance,  or  of  the  law  of  the  place  where  the  bill  is  pay- 
able, if  it  be  for  non-payment;  in  other  words,  according  to  the  law 
of  the  place  where  the  dishonor  occurs.^ 

SECTION  III. 

Formal     Making,    Preparation    and  Authentication  of 

Protest. 

§  11.  As  to  the  formality  of  making  protest,  and  preparing  the 
certificate  thereof,  it  generally  comprises  three  distinct  steps:  1. 
Making  the  presentment,  and  demand  of  payment.  2.  Noting  the 
dishonor,  and   3,  extending  the  protest. 

The  Presentment  and  Demand  of  Payment. 

§  12.  The  first  step  taken  is  the  presentment  of  the  instrument 
to  the  drawee,  or  acceptor  or  maker,  by  the  Notary,  and  a  demaod 
of  payment.  By  the  law  merchant  it  is  absolutely  necessary  that 
the  Notary  himself  should  make  this  formal  presentment  and  de- 
mand. And,  although  the  holder  may  have  already  presented  the 
bill  and  demanded  acceptance  or  payment,  and  been  refused,  it  is 
still  necessary  that  the  presentment  and  demand  which  are  to  be 
made  the  basis  of  the  Notary's  certificate  should  be  made  by  him  m 
person.  For  otherwise  his  testimony  contained  in  the  protest  would 
be  hearsay,  and  secondaty ;  and  would  lack  the  very  element  of  cer- 
tainty which  the  protest  is  especially  designed  to  assure.  Not  evea 
his  clerk,  nor,  unless  authorized  by  law,  his  deputy,  can  perform 
these  functions  for  the  Notary,  as  it  is  to  his  official  character  that 
the  law  imputes  the  solemnity  and  sanction  which  are  accorded  his 

>  Story  on  Bills,  ^  284,  Thompson  (Wilson's  ed.)  309. 

« Shanklin  t».  Cooper,  8  Blackford,  41;  Turner  Rogers,  8  Ind.,  139 ;  Oirter  « 
Union  Bank,  7  Ham.,  48 ;  Onendaga  County  Bank  vs.  Bates,  3  Hill,  63 ;  Bot9- 
child  w.  Currie,  1  Q.  B.  48. 
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certificate.  The  authorities  on  this  subject  are  collated  in  an  article 
on  "Presentment  for  Payment,"  in  the  Southern  Law  Review  for 
April  of  the  present  year. 

Noting  the  Dishonor. 

§  13.  As  soon  as  the  presentment  and  demand  have  been  made, 
or  at  some  seasonable  hour  during  the  same  day,  the  Notary  makes 
a  minute  on  the  bill,  or  in  his  book  of  registry,   consisting  of  his 
initials,  the  month,  the  day,  the  year,  the   refusal  of  acceptance  or 
payment,  and  his  charges  of  protest.    This  is  the  preliminary    step 
towards  the  pr9test  which  may  be  afterwards  written  out  in  full, 
extended  as  the  elaboration  of  these  minutes  is  termed,  and  it  is 
called  noting.      ^'Noting"  it  was  said  in  an  early  case,  *'is  unknown 
to  the  law,  as  distinguished  from  the  protest ;  it  is   merely  a  pre- 
liminary step  to  the  protest,  and  has  grown  into  practice  within  these 
few  years."  ^  ^ut  it  is  now  quite  well  established  in  England,  Scotland 
and  the  United  States,  that  the  noting  is  a  kind  of  ''initial  protest,'' 
as  Thompson  aptly  terms    it,  not  self-sufficient    as  a  protest,  but 
sufficient  in  the  meantime,  if  the   certificate  of  protest  is  regularly 
extended  afterwards.'    It  must  be  made  on  the  ve)*y  day  of  dishonor 
by  non-acceptance  or  non-payment,  otherwise  it  can  not  be  made  the 
basis  of  the  extended  protest.'    For  the  Notary  will  not   be  per- 
mitted to  trust  to  his  memory  for  the  requisite  particulars.    It  is  to  his 
eotemporaneous  written  statement  that  the  law  gives  credit.^    Where, 
in  Scotland,  the  original  protest  could  not  be  used,  because  not  prop- 
erly stamped,  it   was  allowed  to  be  used  as  a  note  for  extending  a 
valid  protest,^  and  it  seems  unimportant  in  what  particular  form  the 
noting  is  done. 

Extending  the  Protest. 

§  14.  The  extension  of  the  protest  is  the  completion  of  the  in- 
strument of  protest,  from  the  minutes  or  'initial  protest''  as  they  are 
called^  noted  on  down  the  day  of  dishonor.  This  extension  may  be 
made  at  any  time.  As  said  by  Lord  Kenyon :  "If  the  bill  was 
regularly  presented,  and  noted  at  the  time,  the  protest  might  be 
made  at  any  future  period,"^  and  it  is  well  settled  to  this  effect  in  the 

» LefUy  «.  Milla,  4  T.  B.,  170,  Buller,  J. 

'  Chatero  vs.  Bell,  4  Esp.,  48 ;  Gferalopulo  vs.  Wieler,  10  C.  B.,  690 ;  3  Eng.  L. 
A  Eq.,  515 ;  Edwards  on  Bills,  581;  Thomaon  on  Bills,  (Wilson's  ed.)  311 ;  Story  on 
Bills,  (Bennett's  ed.)  27,  6  note. 

'  Batler  N.  P^  373 ;  Thomson  on  BiUs,  (Wilson's  ed.)  315. 

*  Thomson,  312.         » Bid. 

«Cluiten  «.  Bell,  4  Esp.,  48;  (1801);  GeralopuU  w.  Wieler,  10  C.  B.,  690;  8 
Eag.  Lu  A  Eq.,  515 ;  Robins  «b.  Gibson,  1  Maule,  &  S.,  288. 
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United  States.*  The  extension  may  be  made  even  after  suit 
brought,^  or  after  trial  has  commenced,  and  when  made,^  it  is  ante- 
dated as  of  the  day  when  the  initial  protest  was  made 

In  Scotland  the  extension  of  a  protest  was  permitted  fifteen  years 
after  noting.* 

In  Gases  of  Payment  stipra  Protest. 

§  15.  It  has  been  contended  that  in  the  case  of  payment  for  honor, 
which  must  be  made  supra  protest,  the  formal  extension  of  the  pro- 
test must  be  made  before  the  payment,  on  the  ground  that  unless  this 
were  done,  the  allegation  that  the  bill  was  continued  and  paid  uoder 
protest,  would  not  be  proved,  inasmuch  as  the  protest  should  be  un- 
derstood to  mean  such  protest  as  would  give  a  right  of  action  to  the 
person  paying  for  honor.  But  this  distinction  is  not  recognized.  It 
is  true  that  the  declaration  that  the  payment  was  made  for  honor, 
must  precede  the  protest ;  and  that  the  noting  of  such  declaration, 
and  of  the  dishonor,  must  be  then  made ;  and  that  unless* the  declar- 
ation were  then  made,  no  after  act  could  give  to  the  payment  the 
character  of  payment  supra  protest.^  But  the  protest  in  this,  as  in 
other  cases,  may  be  extended  at  any  time,  provided  it  was  duly 
jioted.* 

§  16.  When  there  is  a  protest  for  non-acceptance,  and  subse- 
quently a  protest  for  non-payment,  it  is  not  sufficient  to  simply  note 
the  bill  for  non-acceptance,  and  extend  only  the  protest  for  non-pay- 
ment, but  wherever  proof  of  protest  is  requisite  the  extended  protest 
alone  will  suffice.^ 

Copy  of  Protest,  and  of  Instrument  Protested. 

§  17.  If  the  drawer  reside  abroad,  it  has  been  said  tlmt  a  copy, 
or  some  memorial  of  the  protest,  should  accompany  the  notice  of 
dishonor.®  But  is  now  well  settled,  that  it  is  only  necessary  for  the 
drawer  or  indorser,  to  receive  a  notice  of  the  protest,  without  any 
oopy  or  memorial  of  the  instrument  itself,  in  order  to  fix  his  liabil- 
ity, the  protest  not  being  necessary  until  the  trial.* 

» Bailey  t».  Dozier,  6  f loward,  23 ;  Bank  of  Decatur  w,  Hodges,  9  Ala.,  631 ;  U- 
yuga  Co.  Bank  vs.  Hunt,  2  Hill,  636. 

*  Dennistown  w.  Stewart,  19  Howard,  606 ;  Brook's  Notary,  97. 
»  Orr  vs.  Maginnifl,  7  East,  361;  Byles,  (Sharswood's  ed.)  396. 

*  Alexanders  Soott,  Thomson  on  Bills,  312. 
*Vanderwall  t«.  Tyrrell,  1  Mood  &  Malk,  87. 
•Geralopulo  t».  Wieler,  10  C.  B.,  690 ;  3  Ene..  L.  &  Eq.,  515. 

^  Rosers  ts.  Stephens,  2  T.  B.,  713 ;  Orr  vs.  Maginnis,  7  East,  3J^. 

«  Byles,  (Shapswood's  ed.)  399. 

•Goodman  t».  Harvey,  4  Ad.  &  El.,  870;  (31  E.  C.  L.  R^)  Robins  ta. Gibeo* 
1  Maule  &  8.,  288;  Cromwell  t».  Hynson,  2  Eep.,  611 ;  DenniAtown  vs.  8iew»rl,l7 
Howard, 606;  Lenox  w.  Leverett,  10  Mass.,  1 :  Wells  w.  Whitehead,  16  Wend.,  627; 
Wallace  vs.  Agry,  4  Mason,  336;  ChiUy  on  Bills,  (13  Am-  ed.)  top  p.  376^  •344. 
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§  18.  It  18  usual,  and  highly  important,  to  prefix  a  copy  of  the 
bill  or  note  with  all  indorsements  therein,  verbatim  et  liberatim,  to 
the  instrument  of  protest,  for  the  purpose  of  identifying  the  bill  or 
note  with  certainty,  and  indicating  to  the  drawer  or  indorsers,  what 
party  is  entitled  to  payment.^ 

How  the  Protest  is  Authenticated  or  Proved, 

§  19.  The  official  seal  of  a  Notary  attached  to  the  certificate  of 
protest  is  everywhere  received  as  a  sufficient  prima  facte  proof  of  its 
aatitenticity.  The  courts  take  judicial  notice  of  the  seal,  and  it 
proves  itself  by  its  appearance  upon  the  certificaite.^  But  it  may  be 
controverted  as  false,  fictitious,  or  improperly  annexed.^ 

§  20.  It  is  not  essential  to  the  admissability  in  evidence  of  the 
certificate  of  protest  that  it  should  be  under  the  notary's  seal ;  nor  is 
it  essential  in  all  cases  as  already  seen,  that  it  should  be  made  by  the 
notary  in  person;  but  in  either  of  these  cases  it  does  not  j)rove  itself, 
and  there  must  be  extraneous  evidence  to  show  that  it  was  duly  made 
by  the  person  officiating,  and  is  sufficient  without  a  seal  according  to 
the  laws  of  the  country  where  it  was  made.* 

§  21.  An  impression  of  the  notarial  seal  on  the  paper  of  the  pro- 
test is  prima  faxyie  sufficient,  and  it  will  be  presumed  to  have  been 
affixed  according  to  the  laws  of  the  country  where  the  dishonor 
occurred  until  there  is  something  to  impeach  it.*  But  it  seems  that  a 
mere  scrawl  would  not  be.* 

§  22.  It  is  well  settled  that  where  the  laws  of  the  State  in  which 
the  protest  is  made,  require  that  it  shall  be  made  under  the  notary's 
seal,  it  will  not  be  received  in  evidence  in  another  State  without  such 
seal,  and,  no  other  mode  of  authentication  is  available.^ 

§  23.  The  protest  should  be  signed  by  the  notary;  but  if  his  act, 
in  fiict,  it  may  be  signed  by  his  clerk  in  his  name,  or  may  be  in 
printing,  it  being  requisite  only  that  it  should  be  by  his  authority.* 

'Story  on  BUlu,  |  276,  Chitty  (13  Am.  ed.)  ♦468,  top  p.  517. 

^Nichols  w.  Webb,  8  Wbeat,  326;  Tonnsley  t».  SumeraU,  2  Peters,  170;  Dickens  vs. 
Bed,  10  Peters,  582;  Mullen  w.  Morris,  2  Barr,  86;  Nelson  w.  Fotterall,  7  Leigh, 
180;   Outer  w.  Barley,  9  N.  H.,  558 ,   Bryden  vs.  Taylor,  2  Har.  &  J.,  399. 

'Ibid. 

^Gnfter  wi  Bnrl^,  9  N.  H.,  658;  Chanoine  t».  Fowler,  3  Wendell,  173. 

*  Outer  m.  Burley,  9  N.  H.',  558;  Conolly  w.  Goodwin,  5  Calif.,  220;  Bank  of  Man 
lAwiiir  n.  6  ason,  13  Vt.,334.  ^Carter  m  Burley,  9  N.  H^  558. 

fTkknorw.  Boberts,  11  La.,  14;  Bank  of  Rochester  i».  Gray,  2  Hill.  (N.  Y),  227; 
^WCttV  Cboflict  of  Laws,  1 699,  a. 

'IfUilpm  UMScncken,  18  Md.,  528. 
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SECTION    IV. 
Contents  of  Protest. 

§  24.  The  protest,  or  more  strictly  speaking,  the  notarial  certifi- 
cate thereof,  should  set  forth  :  (1)  The  time  of  presentment;  (2)  the 
place  of  presentment;  (3)  the  fact  and  manner  of  presentment;  (4) 
the  demand  of  payment;  (5)  the  fact  of  dishonor;  (6)  the  name  of 
the  party  to  whom  presentment  was  made;  and  (7)  the  name  of  the 
person  to  whom  presentment  was  made.  And  in  respect  to  notioi, 
it  should  state:  (1)  The  person  notified;  (2)  the  manner  of  notifica- 
tion ;  and  (3)  when  not  served  on  the  party  in  person,  it  should 
specify  distinctly,  whether  it  was  delivered  at  his  house  or  place  of 
business;  or,  if  sent  by  mail,  that  it  was  addressed  to  the  post-office 
nearest  to  him,  or  at  which  he  usually  received  his  business  letters. 
These,  at  least,  are  the  elements  of  a  regular  and  perfect  protest. 
The  admissibility  of  the  protest  as  evidence  of  notice,  and  its  state- 
ments in  reference  to  notice,  will  be  considered  under  a  separate 
head. 

§  25.  As  to  the  time,  it  is  essential  that  the  time  of  presentment 
and  demand  should  be  stated,  for  otherwise  it  can  not  appear  fix)ni 
the  certificate  that  the  bill  was  duly  dishonored.  And  if  it  state  that 
the  bill  was  "this  4ay  protested"  and  is  dated  on  a  day  previous  to,  or 
after  the  day  of  maturity,  it  is  invalid  upon  its  face.^ 

It  is  better  to  state  that  the  presentment  and  demand  were  made 
during  the  usual  hours  of  business,  but  where  the  hour  of  the  day  is 
not  stated,  it  will  be  presumed  that  they  were  made  at  the  proper 
time  of  day.^ 

§  26.  As  to  the  place — if  the  bill  is  not  payable  at  a  particular 
place,  it  is  not  absolutely  necessary  to  state  at  what  place  the  present- 
ment and  demand  were  made,  but  if  it  were  payable  at  a  bank,  or 
other  specified  place,  the  certificate  is  insufficient  unless  it  state  pre- 
sentment and  demand  at  such  plaoe.^ 

§  27.  As  to  the  manner  and  fact  of  presentment  and  de- 
mand, the  presentment  of  the  bill,  and  the  demand  of  payment, 
should  be  separately  stated.  The  usual  expression  of  the  certificate 
is,  that  the  Notary  "  did  exhibit  said  bill,''  and  it  is  certain  that 
there  must  be  some  expression  importing  ex  vi  termini  that  the  bill 

*  Walmsley  vs,  Acton,  44  Barbour,  312. 

•^Burbank  vs.  Beach,  15  Barbour,  326;  DeWolf  t«.  Slurray,  2  Sandford,  166;  Oii7iig» 
County  Bank  w.  Hunt,  2  Hill,  227.  'People's  Bank  vs,  Brooke,  31  Md.,  7. 
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was  presented  to  the  drawee  or  acceptor.^  The  mere  statement  that 
payment  was  "demanded ''  has  been  held  by  the  United  States  Su- 
preme Court  to  be  insufficient  in  itself,  because  not  necessarily  im- 
plying a  "presentment  also/'^  But  there  can  be  no  legal  demand  with- 
out presentment,  and  the  term  "demanded  "  has  been  considered  suffi- 
cient in  Jjouisiana.^  The  mere  statement  of  "presentment"  is  not 
in  itself  sufficient  without  also  a  statement  of  demand.* 

§  28.  As  to  the  fact  of  dishonor,  the  dishonor  of  the  bill  must  be 
stated,  and  it  is  usually  expressed  in  the  phrase  that  the  person  to 
whom  it  was  presented  "answered  that  it  would  not  be  accepted,  or 
paid," — or  that  such  person  "  refused  to  accept  or  pay  it,"— or  some 
such  language.  If  it  does  not,  in  some  terms,  inform  the  party  of 
the  dishonor,  it  is  fatally  defective.*  But  it  is  not  material  what 
words  are  used.  If  it  states  that  the  reason  of  protest  was  its  non- 
payment, it  is  sufficient.* 

§  29.  As  to  the  name  of  the  person  upon  whom  demand  was 
made,  it  should  be  stated,  esjTecially  when  it  was  not  made  at  the 
place  of  business  of  the  drawer  or  acceptor.  In  the  latter  case,  it  is 
sufficient  to  describe  the  person  as  a  clerk,  or  person  in  charge.^  If 
a  firm  were  drawer  or  acceptor  it  would  be  fatally  defective  in  not 
stating  the  name  of  the  person  on  whom  demand  was  made,  as  well 
as  that  he  was  a  member  of  the  firm.® 

If  the  bill  is  payable  at  a  bank,  nothing  more  need  be  stated  than 
that  the  Notary  presented  it,  and  demanded  payment  at  the  bank, 
and  that  it  was  refused,  without  stating  the  name  of  the  person  or 
officer  of  the  bank  to  whom  it  was  presented.® 

§  30.  The  certificate  frequently  states  the  name  of  the  party  who 
requests  the  protest  to  be  made,  and  who  looks  to  the  drawer  or  in- 
dorser  for  payment,  but  this  is  not  necessary.'^ 

§  31.  It  is  said  to  be  important  that  the  reasons  given  by  the 
drawee  for  non-acceptance,  or  non-payment,  should  be  stated  in  the 

'  Union  Bank  t».  Fowlkes,  2  Sneed,  555;  Bank  of  Vergennes  r«.  Cameron,  7  Bar- 
boor,  14a 

'MoMon  CT.  Lake,  4  Howard,  262;  Woodbury  and  McLean,  JJ.,  dissenting  on 
Utn  point.  •  Nott  i».  Beard,  16  Ia.,  308. 

^N«T6«i.  Richardson,  36  Mo.,  180;  Farmer's  Bank  rs.  Allen,  18  Md.,  475. 

'IVqFlor  m.  Bank  of  Illinois,  7  Monroe,  576;  Arnold  m.  Kinloch,  50  Barbour,  (N. 
T.)  4^    Tittkdale  tw.  Maberry,  43  Maine,  264. 

•Tonng  w.  Bennett,  7  Bush,  (Ky.)  477. 

'Scbon  t«.  Fotterall,  7  Leigh,  179;  S:ainbjick  va.  Bank  of  Virginia,  11  Grat.,  260 
0M  JlMi»  •Otsego  Co.  Bank  iw.  Warren,  18  Barbour,  290. 

•8BMm^  m.  Tamer,  6  Howard,  69. 

^  Van  Lilienthal,  11  Wise.,  56. 
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certificate  of  protest  ;^  and  it  may  be  usual  to  do  so.  But  the  reasons 
for  a  refusal  to  accept  or  pay,  while  they  may  sometimes  be  of  such 
a  character  as  to  excuse  protest  or  notice,  as  against  the  drawer,  are 
not  an  essential  part  of  the  protest^  and  it  makes  no  difference  if 
they  are  not  stated. 

§  32.  No  mere  verbal  inaccuracy  or  mistake  in  the  certificate  of 
protest  will  vitiate  it,  if  in  fact  the  protest  was  properly  made  and 
the  notice  given.  Thus,  a  misdescription  of  the  acceptor  as  "CAc^." 
instead  of  ^^And.  E.  Bynie,^^  was  held  not  fatal  to  the  protest  f  and 
so  a  mis-statement  of  the  date.' 


SECTION    V. 

The  Protest  as  Evidence. 

§  33.  The  original  instrument  of  protest,  or  a  duly  authenticated 
copy,  is  respected  by  the  courts  of  a  foreign  country — and  whenever 
admissible  in  testimony  is  regarded  as  prima  facie  evidence  of  all 
the  acts  therein  stated,  so  far  as  they  come  within  the  scopfe  of  the 
Notary's  duty  in  making  the  presentment,  and  demand,  and  protest.* 
But  it  is  prima  facie  evidence  only,  and  any  statement  made  in  the 
protest  may  be  rebutted  by  any  competent  testimony  to  the  contrar}'.* 

Although  the  Notary  when  examined  has  no  recollection  of  the 
facts  stated  in  the  certificate  of  protest,  it  is  still  prima  facie  evidence 
until  contradicted.* 

But  as,  by  the  law  merchant,  the  protest  is  only  necessary,  or  re- 
ceivable as  evidence  of  dishonor,  in  the  case  of  foreign  bills,  or  of 
indorsed  notes  which  are  of  the  nature  of  foreign  bills,  and  come 
within  the  reason  of  the  law  respecting  them,  the  protest  of  an  in- 
land bill  or  of  an  inland  promisory  note,  is  not  evidence  of  dis- 
honor in  a  foreign  State,  although  it  may  be  in  the  State  where  the 
dishonor  occurred  by  statute.'^  And  where  a  State  statute  makes  the 
the  protest,  when  executed  by  a  Notary  of  that  State,  evidence  as  to 
demand  and  notice,    it  does  not  authorize  the   Notary  to  act  beyond 

» ChiUy  on  Billfl,  (13  Am.  ed.)  *458,  top  p.  516-17;  Story  on  Bills,  §  27d. 

*  Dennistoun  t»  Stewart,  17  Howard,  606. 

'Bank  at  Decatur  vs.  Hodges,  9  Ala.,  631. 

*Town8ley  its.  Sumrall,  2  Peters,  170,  Chase  m.  Taylor,  4  Har.  &  J.,  54. 

^  Dickens  vs.  Beal,  10  Pet^,  582;  Ricketts  vs.  Pendleton,  14  Md.,  320;  Union  Bank 
vs.  Fowlkea,  2  Sneed,  555;  Nelson  vs.  Fotterall,  7  Leigh,  180. 

•Sherer  vs.  Easton  Bank,  33  Penn.  St,  134. 

^  Duchess  Ck).  Bank  vs.  Ibbottfon,  5  Denio,  110;  See  Kertland  w.  Wanxer,  3  Duer, 
278,  on  this  point.    Bui  see  supra  as  to  other  points  in  which  it  is  not  approved. 
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its  territorial  limits,  or  accord  the  same  efiRsct  to  his  act  when  beyond 
them.' 

By  the   Law  Merchant  Protest  nx)t  Evidence  as  to  Notice. 

§  3i.  When  the  Notary  who  has  in  charge  the  bill  for  prenent- 
menty  has  presented  it  for  acceptance  or  payment  &s  the  case  may  be, 
and  has  protested  it  in  the  event  of  its  dishonor  by  a  refusal,  his 
official  duty  is  fulfilled ;  and  it  is  incumbent  on  him  to  go  farther 
and  give  notice.^  Although,  if  the  holder  desires  him  to  do  so,  he 
may  as  well  as  a  private  person,  act  as  his  agent  in  giving  notice.^  It 
being  no  part  of  the  Notary's  official  duty  to  give  notice,  which  is 
entirely  distinct  from  the  protest,  the  certificate  of  protest  made  out 
by  the  Notary  is  not  by  the  law  merchant  evidence  of  any  fact 
stated  therein  respecting  the  service  or  transmission  of  notice,  but 
only  of  such  things  as  pertain  to  this  oflicial  duty  in  respect  to  the 
protest.*  By  statute,  however,  it  is  very  generally  provided  that  the 
certificate  of  protest  shall  be  evidence  of  the  facts  stated  therein  re- 
specting notice,  it  being  found  by  experience  to  be  a  more  convenient 
and  as  reliable  a  method,  as  any  other  of  making  the  proof.  Prof. 
Parsons  expresses  the  opinion  that  without  the  aid  of  a  statute,  the 
certificate  is  evidence  *^not  only  of  presentmen ty  demand  and  dis- 
honor, but  of  such  notice  as  it  asserts  to  have  been  given.' 

How  Notice  Proved. 

§  35.  The  notice  must  be  proved  by  the  Notary  himself  when  he 
gives  it,  or  by  other  witnesses  in  depositions  duly  taken  as  in  any 
other  case,  or  by  examination  ore  tenits,  at  the  trial.*^  The  certificate 
of  protest  is  in  no  sense,  unless  by  statutory  enactment,  a  certificate 
of  notice,  nor  is  a  certificate  of  the  notary  subjoined  to  the  protest,  nor 
a  separate  affidavit  of  the  Notary  admissible  to  prove  the  fact,  it 
not  being  a  legal  form  of  testimony.''  When  the  Notary  undertakes 
to  act  as  agent  of  the  holder,  the  engagement  does  not  enure  to  the 

*  Docheas  Co.  Bank,  t».  Ibbottfloii)  5  Denio,  110. 

'Dickens  t».  Beal,  10  Peters,  582:  Morgan  tw.  Van  Ingen,  2  Johns,  204 ;  Miller  vs. 
Hackley,  5  Johns,  384 ;  Bank  of  Rochester  us.  Gray.  2  Hill,  231,      Brooks'  Notary. 
•See  Southern  Law  Beview  for  April,  1873,  article  **Pr«»entment  for  Payment.*' 

*  Dickens  t».  Beal,  10  Peters,  682  ;  Walker  w.  Turner,  2  Grat.,  536 ;  Williams  tw. 
Patnam,  14  N.  H.,  540 ;  Rives  m  Parmley,  18  Ala..  256. 

*2  Parsons,  N.  &  B.,  498;  Bank  of  Rochester  m.  #ray,  2  Hill,  231,  disapprov- 
ini?  Cape  Fear  Bank  t».  Steinmetz,  1  Hill,  45. 

*  Diciceng  m.  Beal,  10  Peters,  582 ;  Miller  vs.  Hackley,  5  Johns.  384  ;  Lloyd  vs. 
Jlc&ir,  3  Barr,  482. 

'  VftOfiir  ft.  Tavner,  2  Grat,  536;  Bank  of  Vergennes,  vs.  Cameron,  7  Barb.,  144. 
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benefit  of  any  one  but  his  principal,  and,  therefore,  where  the  Notary 
had  engaged  to  give  notice  to  the  first  and  second  indorsers,  but  only 
gave  it  to  the  second,  of  whom  the  holder  received  the  amount  of  th^ 
bill,  the  second  indorser  who  paid  it  could  not  sue  him  for  not  giving 
notice  to  the  first.* 

Protest  only  Evidence  of  Facts  Stated, 

§  36.  It  can  not  be  inferred  from  the  mere  fact  of  protest,  when 
it  is  admissible  as  evidence  of  the  manner  and  service  of  notice,  or 
of  the  facts  stated  respecting  the  giving  of  notice,  that  any  st^  was 
regularly  taken,  or  any  fact  existed,  which  is  not  certified  to.  In 
other  words,  the  admission  of  the  certificate  of  protest  as  evidence, 
only  makes  it  evidence  of  such  things  as  it  distinctly  states,  and  pur- 
ports to  give  evidence  of. 

Therefore,  where  the  certificate  of  protest  is,  by  statute  admissible 
evidence  of  the  facts  stated  as  to  notice,  and  it  simply  states  that  no- 
tice was  addressed  to  the  indorser  at  a  certain  place,  without  adding 
that  such  place  was  the  post-oflBce  or  residence  of  the  indorser,  there 
can  be  no  inference  that  such  was  the  fact ;  and  the  certificate  is  con- 
sequently insufficient  in  itself  to  prove  due  notice.*  So  where  the 
protest  states  that  notice  of  protest  ^'was  left  at  the  boarding  house  cf 
A,  B,"  it  is  not  sufficient  evidence  that  it  was  left  in  the  proper  man" 
ner.  And  where  it  states  presentment  of  a  note  payable  at  bank  to 
the  cashier,  it  is  not  to  be  inferred  that  the  note  was  in  the  bank,  or 
unless  it  was  in  the  bank,  that  the  cashier  was  at  the  bank,  but  that 
might  be  proved  by  other  testimony.^ 

§  37.  As  to  the  mere  fact  that  due  notice  was  given,  however, 
when  there  is  no  question  raised  as  to  the  person  upon  whom,  or  the 
place  where,  it  was  served,  the  certificate  that  "due  notice  was  given,  or 
mailed,  or  that  the  person  was  duly  notified,  is  sufficient  evidence 
that  the  notice  in  itself  corresponded  to  the  protest,  and  was  in 
proper  legal  form. 

A  legal  notice  is  a  definite  legal  instrument,  and  where  a  statute 
makes  the  certificate  of  the  Notary  evidence  as  to  the  service,  or  as 
to  the  facts  stated,  respecting  notice,  it  would  seem,  that  his  certifi'^ 
cate  that  notice  was  given,  would  be  as  definite  as  if  it  detailed  the 

^  Morgan  vs.  Van  Ingen,  2  John?,  204. 

''Raine  i«.  Rice,  2  Pat.  &  Heath,  529 ;  Turner  i».  Rogers,  8  Ind.,  139 ;  Brad^aw 
m.  Hedge.  10  Iowa.  402. 
'  Magann  iw.  Walker,  49  Maine,  420 ;  Seneca  County  Bank  i«.  Meaas,  5  Denio,  328. 
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mHiatise  of  the  instrument  thus  described.^  But  it  has  been  held, 
that  the  protest  unless  it  states  the  contents  of  the  notice,  is  only  evi- 
dence that  what  purported  to  be  notice  was  sent,  and  not  of  its  suffi- 
ciency in  law.^  It  seems  to  us  that  the  separate  facts  as  to  service 
and  place,  and  person  should  be  stated,  but  that  the  contents  of  the 
notice  are  to  be  presumed  to  be  conformable  to  law. 

Presumptions  in  Favor  of  Protest. 

§  38.  But  legal  presumptions  are  made  in  favor  of  the  protest  un- 
der proper  circumstances.  Thus,  when  the  certificate  of  protest 
states  that  demand  was  made  of  the  clerk  of  the  drawee,  found  at 
his  office  or  place  of  business,  the  drawee  himself  being  absent,  it  is 
evidence  not  only  of  the  fact  of  demand,  but  also  that  the  person 
named  was  the  drawee's  clerk,  duly  authorized  to  refuse  acceptance 
or  payment.*  And  it  would  be  presumed,  if  not  stated,  that  the 
drawee  was  al)sent.*  So  (where  it  is  evidence  as  to  notice),  if  it  state  that 
notice  was  left  "a<  the  indorser's  desk  in  the  custom  house^  he  being  absent, 
with  a  person  in  charge/'  it  is  prima  facie  evidence  that  such  was  his 
place  of  business,  and  that  it  was  properly  left  there,  it  not  appear- 
ing that  better  service  could  have  been  made.*  So,  if  it  states  de- 
mand at  his  office,  or  place  of  business,  of  his  book-keeper,*  or 
agent,^  it  is  evidence  that  such  person  was  the  drawee's  agent.  But 
nnless  the  demand  was  at  the  drawee's  place  of  business,  it  would 
be  different;  and  where  the  protest  was  legal  evidence  of  the  man- 
ner of  service  of  notice,  it  was  held,  nevertheless,  that  the  certificate 
that  "a  notice  to  D.  B.  P.,  the  indorser,  was  left  at  the  residence  of 
J.  P.  S.,  his  attorney  in  fact,  with  a  female  white  servant,  the  said  J.  P. 
S.  not  being  in,"  was  not  evidence  that  S.  was  P.'s  attorney  in  fact  to 
receive  notice,  but  only  of  such  matters  as  it  was  the  Notary's  duty 
to  certify.* 

■  ^    ■    -  

»Tate  «  Sullivan,  30  Md.,  464 ;  Pattee  tw.  McCrilliB,  53,  Maine  410 ;  Orono  Bank 
t%  Wood,  49  Maine,  26 ;  Lewistown  Bank  vs.  Leonard,  43,  Maine  1 14 ;  Ticonip  Bank 
w.  Stackpole,  41  Maine,  321 ;  Simpson  vs.  White,  40  N.  II.,  640 ;  Bush  worth  vs. 
Moore,  36  N.  H.,  144 ;  Golladay  vs.  Bank  of  Union,  2  Head,  67  ;  Union  Bank  vs. 
Mi^ebrook,  33  Conn.,  06 ;  McFarland  vs.  Pico,  8  Cal.,  626 ;  Kern  vs.  Van  Phal,  7 
Minn.,  426. 

'Dncketni.  Van  Lilienthal,  11  Wis.,  56;  Smith  vs.  Hill,  6  Wis.,  164;  Kimball  vs. 
Bown,  2  Wis.,  224. 

*Kel«on  m.  Fotterall,  7  Leigh,  179;  Stainback  vs.  Bwk  of  Virginia,  11  Grat., 
WO;  Whaley  vs.  Houston,  12  La.  An.,  585. 

'Gardner  vs.  Bank  of  Tenn.,  I  Swan,  420. 

^Wmak  of  Commonwealth  vs.  Mudgett,  44  N.  Y.,  514. 

*P]|llUpi  w.  Poindexter,  18  Ala.,  579.  '  Dickerson  vs.  Turner,  12  Ind.,  223. 

*Ogmam  tc  Bradfute,  18  La.  An.,  681.    See,  also,  Fortier  vs.  Field,  17  La.  An. 
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And  so  a  recital  in  a  foreign  notarial  certificate  that  the  Notary 
had  served  the  protest  on  the  acceptor^  in  his  own  name,  and  as  agent 
of  the  drawer,  is  no  evidence  of  the  agency  in  a  suit  against  the 
drawer.^  There  is  obvious  reason  in  this  distinction.  When  the 
Notary  finds  a  clerk  or  other  person  acting  as  the  drawee's  represen- 
tative, in  his  office  or  place  of  business,  he  has  a  right  to  presome 
that  he  is  duly  authorized  to  represent  him.  Being  held  out  as  bis 
clerk  or  agent,  parties  may  so  regard  him.  But  when  it  is  alleged 
that  a  mere  outside  person  is  an  agent,  it  is  an  allegation  to  be  sus- 
tained by  distinct  evidence,  like  any  other  separate  fact. 

If  the'certifieate  state  that  a  bill  drawn  on  a  firm  was  presented  to  A., 
one  of  the  members  thereof,  it  is  evidence  of  his  membership, — upon 
the  same  principle  that  it  is  evidence  as  to  the  identity  of  an  indi- 
vidual to  whom  presentment  is  made.^ 

When  the  protest  states  that  notice  was  sent  by  mail,  it  will  be 
presumed  that  the  postage  was  prepaid.^ 

Not  Evidence  of  Collateral  Facts, 

§  39.  But  the  certificate  of  protest  is  not  evidence  of  any  collat- 
eral facts  which  mav  have  been  stated  in  it.  Thus,  if  it  state  that 
the  reason  given  by  the  drawee  for  non-acceptance,  was  that  he  had 
no  efiects  or  funds  of  the  drawer,  it  is  no  evidence  of  the  want  of  ef- 
fects.* Nor  is  it  evidence  that  the  drawee  expressed  his  willingness 
to  pay  in  certain  bank  bills.* 

Nor  is  it  evidence  of  a  course  of  conduct  not  specified  in  particular 
facts.  Thus,  where  the  Notary  stated  in  the  protest  that  he  "made 
diligent  search  and  inquiry"  for  the  makers,  it  was  not  considered 
proof  of  that  fact,  what  search  and  inquiry  not  being  stated.' 

Protest  of  Notice  as  Secondary  Evidence, 

§  40.  Even  where  there  is  no  statute  authorizing  it,  there  may 
arise  circumstances  which,  upon  general  principles  of  the  law  of  ev- 
idence, render  the  protest  of  a  promissory  note  competent  to  shew 
due  demand  and  notice.  Thus,  where  the  Notary  who  had  made  the 
protest  had  died  before  the  trial,  and  his  testimony  could  not  be  pro- 
cured, the  protest  of  a  note,  coupled  with  the  deposition  of  the  No- 
tary's daughter  as  to  the  uniform  habit  of  her  father  in  his  notarial 

*  Coleman  v».  Smith,  26  Penn.  St.,  265. 

« Elliott  tw.  White,  6  Jones,  (N.  C.)  98.  » Brooks  iw.  Daj,  11  Iowa,  46. 

*  Dakin  m.  Graves,  48  N.  H.,  45;  Dumont  w.  Pope,  7  Blackford,  367. 
^  Maccoun  m,  Atchafalaya  Bank,  13  La.,  342. 

•Bennett  w.  Young,  18  Penn.,  261. 
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acts,  was  considered  admissible  secondary  evidence  for  the  purpose 
of  conducing  to  prove  demand  and  notice.'  So,  where  the  messenger 
of  a  bank  was  dead,  his  book  in  which  he  entered  his  acts  respecting 
8er\'ice  of  notices,  was  held  admissible  to  prove  that  he  notified  an 
indorser.*  And  in  respect  to  the  form  of  notice,  the  Notary  being 
dead,  his  clerk's  evidence  as  to  the  forms  he  was  accustomed  to  use, 
is  admissible.^ 

When  suit  is  brought  in  State  or  Country  where  Protest  is  made — is 

it  Evidence  f 

§  41.  As  has  been  already  said,  the  instrument  of  protest  is  only 
admissible  evidence  of  the  facts  it  asserts  in  cases  of  foreign  bills,  except 
where  statutory  enactment  has  extended  their  admissibility  in  cases 
of  inland  bills  and  promissory  notes.^  And  it  has  been  held  that  it 
can  only  be  used  to  prove  the  dishonor  when  made  in  a  foreign 
country;  and  that  if  the  bill  were  drawn  in  a  foreign  country,  and 
payable  in  England,  and  suit  were  brought  in  England,  the  protest 
should  be  proved  in  the  same  manner  as  if  it  were  an  inland  bill.*  For 
this  ruling  there  is  the  high  authority  of  Lord  Ellenborough,  who  ex- 
pressed himself  as  **quite  clear*'  in  the  opinion,  but  no  precedent 
was  quoted,  and  it  has  been  criticised  by  Story,  who  considers  that  if 
the  bill  be  foreign,  the  protest  should  be  admitted.*  The  United 
States  Supreme  Court  has  intimated  its  approval  of  the  English  pre- 
cedent quoted;  but  Story's  views  seem  to  us  more  judicious.  Doubt- 
less the  original  reason  of  convenience  which  recognized  the  protest 
of  a  bill  made  in  foreign  parts  as  evidence  of  dishonor,  does  not  ap- 
ply to  a  case  in  which  the  witnesses  are  within  the  country.  But 
protest  of  all  foreign  bills  is  essential,  irrespective  of  the  place  of 
payment ;  and  if  the  holder  is  required  to  make  the  protest,  it  would 
seem  singular  and  unequal  to  deny  him  the  benefit  of  its  production.^ 

Evidence  to  Supply  Omissions  of  Protest, 

§  42.  When  the  protest  has  been  made  at  the  proper  time  and 
and  place,  and  in  the  proper  manner,  but  does  not  upon  its  face  make 
all  the  statements  necessary  to  prove  due  demand  and  notice,  parol 

^NicholU  tw.  Webb,  8  Wheat.,  450.  « Welsh  iw.  Barrett,  16  Mass,,  380. 

•Wetherall  w.  Garrett,  28  Md.,  465. 

*  Union  Bank  tw.  Hyde,  6  Wheat.,  572:  Young  t».  Bryan,  6  Wheat.,  146;  Sullivan 
VI.  Dradman,  19  Arkansas,  484;  Bond  ds.  Bragg,  17  Illinois,  69;  Sumner  vs,  Bowen, 
2  Wise,  524. 

'Cbesmer  vs.  Nayes,  4  Camp.,  129;  Byles,  (Sharswood's  ed.)  top  p.  401;  Edwards 
on  Billa,  468.  •  Story  on  Bills,  i  277,  note  2, 

^llidiollstv.  Webb,  8  Wheat.,  326. 
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evidence  is  admissible  to  supply  the  omission,  provided  it  be  in  fur- 
therance of,  and  not  inconsistent  with  or  contrary  to,  the  statements 
that  are  made  in  the  protest.  Thus,  where  the  protest  stated  a  de- 
mand of  the  cashier,  but  omitted  to  state  that  the  note  was  in,  or 
the  cashier  at  the  bank,  it  was  held  admissible  to  prove  these  &cts 
by  parol  testimony.^  So,  where  it  did  not  state  where  the  present- 
ment and  demand  were  made,  or  that  the  note  was  in*  the  bank  where 
it  was  made  payable;^  or  where  it  fails  to  inform  the  indorser  of  a 
demand  on  the  maker  and  a  refusal,'  or  to  state  the  fact  of  non-pay- 
ment,^ any  legitimate  extrinsic  evidence  is  admissible  to  shew  that 
any  of  these  facts  existed,  or  steps  were  taken.  Any,  if  there  be 
any  question  as  to  the  agency  of  the  person  to  whom  presentment 
was  made,  evidence  is  admissible  to  shew  it.* 

In  like  manner,  any  defect  in  the  statements  respecting  notice  maj 
be  supplied, — and  indeed,  as  we  have  seen,  notice  may  be  proved 
without  any  aid  from  the  protest,  which  is  only  admissible,  and  not 
necessary  evidence  of  it.* 

John  W.  Daniel. 

Lynchburg,  Va. 

^  Magonn  vs.  Walker,  49  Maine,  420;  Seneca  Co.  Bank  ts.  Neaee,  5  Denio,  329. 
2  Weiherall  t».  Claggett,  28  Md.,  465;  Hunter  w.  Van  Bomhoret,  1  Md.,  604. 
'  Wetherall  i«.  Claggett,  28  Md.,  465;  Nailor  t».  Bowie,  3  Md.,  252. 
♦  Saewer  vs.  Farmer's  Bank.  *  Stainback  v^.  Bank  of  Va,,  11  Grat^  269. 

•Graham  la.  Sangston,  1  Md,,  69. 
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(COMMON  LAW  AXD  EQUITY  SERIES.) 

Agreeiuovt  for  Settlement. 

After  propoeals  of  marriage  had  been  accepted,  the  lady's  father  wrote  to  the  intended 
husband  as  foIlow«:  "V.  being  my  only  child,  of  course  she  will  come  into  the  pos- 
sesion of  what  belongs  to  me  at  my  decease.''  In  a  subsequent  letter,  addressed  to 
the  mother  of  the  intended  husband,  the  father,  after  declining  then  to  extract  j£4000 
from  his  business,  and  stating  that  some  years  since  he  had  made  a  will  leaving  ''all 
my  property"  in  tnjst  for  his  daughter  for  life  for  her  separate  use,  and  the  principal 
to  be  divided  as  she  by  her  will  might  ultimately  dispose  of,  he  said,  *'It  has  been  my 
intention,  in  the  event  of  the  marriage  taking  place,  to  make  a  similar  will,  in  ac- 
cordance with  the  facts  of  the  case,  and  of  course  I  should  settle  my  property  (subject 
to  mj  sister's  annuity)  on  my  daughter,  absolutely  and  independent  of  her  husband ; 
or,  in  other  words,  in  strict  settlement."  He  further  "agreed"  to  allow  his  daughter 
and  her  husband  £100  a  year  during  his  life;  and  added,  "I  will  take  care  that  my 
property  (which,  I  suspect,  will  exceed  £4,000),  shall  be  properly  secured  upon  her 
aud  her  children  after  my  death."  The  marriage  having  taken  place,  the  father,  who 
vas  then  a  widower,  afterwards  married  again,  and  made  a  will  whereby  he  devised 
u)d  bequeathed  parts  of  his  property  to  his  wife,  and  gave  several  life  annuities. 

Upon  bill  by  t^e  daughter,  claiming  to  have  all  the  property  of  which  the  testator 
died  seised  or  possessed  settled  upon  her  in  strict  settlement : 

Eddy  that  the  above  expressions  of  intention  on  the  part  of  the  testator  amounted 
to  a  contract  to  settle  the  whole  of  the  property  of  "which  he  should  die  seised  or 
posKssed  upon  the  plaintiff  in  strict  settlement:  Coverdale  v.  Easttcood,  V.-C.  B., 
121,  L.  R,  vol.  15. 

AsfiEK  Employed  in  Trade. 

A  testator  was  partner  in  a  well  established  and  prosperous  business,  under  articles 
bj  vhich,  on  the  death  of  any  partner,  his  share  was  to  be  taken  by  the  surviving 
partnera  at  a  price  to  be  ascertained  from  the  last  stock-taking,  and  to  be  paid  by  in- 
stalments extending  over  two  years,  with  interest  at  £5  per  cent,  per  annum  from  his 
death.  He  appointed  three  executors,  one  of  whom  was  one  of  his  partners  in  the 
boanen,  and  another,  some  years  after  his  death,  became  a  partner ;  the  third  never 
was  concerned  in  the  businesa.  The  value  of  the  testator's  share  was  ascertained  but 
not  paid,  the  amount  being  allowed  for  some  years  to  remain  in  the  hands  of  the 
Snn,  who  treated  it  in  their  books  as  a  debt,  and  allowed  interest  on  it  at  £b  per 
cent  per  annum  with  yearly  rests.  One  of  the  testator's  residuary  legatees,  upon 
becoBiing  entitled  to  payment  of  her  share,  refused  to  accept  payment  on  the  above 
food^  and  filed  her  bill  against  the  executors,  claiming  to  be  entitled  to  a  share  in 
the  poftts  of  the  business  arising  from  the  use  of  the  testator's  capital.  The  money 
hid  htm  left  in  the  hands  of  the  firm  with  the  knowledge  of  the  testator's  fiuuily, 
•adafihii  twUuary  legatees,  with  the  exception  of  the  plaintiff,  approved  of  what 
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Held  (reversing  the  decision  of  Bacon,  V.-C),  that  the  plaintiff  wag  not  entitled 
to  any  account  of  profits,  the  mere  delay  by  executors  in  calling  in  a  debt  doe  to  the 
te-stator  from  a  firm  of  which  some  of  the  executors  are  members  not  giving  hi? 
estate  any  right  to  share  in  the  profits  of  the  business. 

The  testator  devised  his  real  estate  upon  the  common  trusts  for  sale,  making  his 
real  and  personal  estate  a  mixed  fund.  His  trustees  and  executors  were  advised  that 
a  few  acres  of  freehold  land  which  belonged  to  him  might  be  advantageously  sold  in 
lots  for  building  purposes,  and  that  to  develop  their  value  it  was  desirable  to  boild  ft 
villa  upon  part  of  them.  They  accordingly  built  one  at  a  cost  of  £1600  out  of  the 
testator's  personal  estate.  This  villa  had  ever  since  been  let  at  £80  a  year,  most  of 
the  other  land  had  been  sold,  and  the  evidence  tended  to  show  that  the  outlay  hid 
benefited  the  estate.  Vice-Chancellor  Bacon  having  declared  that  the  £1600  muj4 
be  disallowed  the  trustees  in  parsing  their  accounts : 

Heldf  on  appeal,  that  as  the  trustees  had,  in  the  bona  fide  exercise  of  their  jodg- 
ment,  expended  this  sum  as  the  best  means  of  improving  the  estate,  they  could,  at 
most,  only  be  disallowed  the  amount  of  loss  (if  any)  occasioned  to  the  estate  by  the 
expenditure:     Vyse  v.  Foster^  L.  JJ.,  309,  L.  R.,  vol.  8. 

Bill  of  Lading. 

The  plaintifis  delivered  to  the  defendants,  for  carriage  on  board  the  defendants' 
ship,  a  closed  case  containing  silk  goods.  The  bill  of  lading,  as  tendered  by  the 
plaintiffs  for  signature,  described  the  contents  of  the  case  as  linen  good?; 
but  before  signing  it  the  captain  impressed  upon  it  with  a  stamp,  the  words  "Weight, 
value  and  contents  unknown.'*  The  freight  charged  for  silk  was  higher  than  that 
for  linen  goods,  and  the  freight  paid  for  the  goods  so  delivered  was  that  for  linen 
goods;  but  the  plaintiffe  represented  the  goods  to  be  linen  inadvertently  and  witboat 
fraudulent  intention.  On  the  ship's  arrival  at  its  destination,  it  was  found  that  two 
pieces  of  silk  had  been  abstracted  from  the  case.  In  an  action  by  the  plaintiff 
against  the  defendants  as  common  carriers  for  non-delivery  of  the  silk  goods  so  lort: 

Heldf  that  the  result  of  the  addition  of  the  words  "Weight,  value  and  contents 
unknown"  to  the  bill  of  lading  was  completely  to  do  away  with  the  effect  of  the  des- 
cription of  the  goods  as  linen,  and  that  consequently  the  defendants'  contract  ww  to 
carry  the  case  and  its  contents,  whatever  they  might  be ;  and  the  plaintifis  were  en- 
titled to  maintain  the  action.  Qucere  whether,  even  without  the  additioi^al  word»,  the 
misrepresentation  having  been  made  without  fraud,  could  have  had  the  efiect  of 
avoiding  the  contract  for  carriage  of  the  goods  by  the  defendants  as  common  carriers: 
Jeml  V.  Bath  (Law  Rep.  2  Ex.,  267)  followed  ;  Lebeau  v.  The  General  ^eam  Nadga- 
tim  Company f  CJ.  P.,  88;  L.  R.,  vol.  8. 

Champerty. 

Declaration,  that  J.  H.,  a  brother  of  the  defendant  and  a  cousin  of  the  plain tlfi^ 
had  died,  leaving  large  real  and  personal  property;  that  defendant  was  heir  at  law 
of  J.  H.,  and  one  of  his  next  of  kin ;  that  J.  H.  left  a  will  whereby  his  real  and  per- 
sonal property  was  left  to  persons  other  than  plaintiff  and  defendant,  and  plaintif 
believed  that  the  will  revoked  a  former  will  by  which  J.  H.  had  bequeathed  property 
to  plaintiff;  and  that  in  consideration  that  plaintiff  would  take  the  necessary  steps  to 
contest  the  will,  and  would  advance  money  and  obtain  evidence  for  such  purpose 
and  instruct  an  attorney,  defendant  promised  to  share  with  plaintiff  half  the  real  and 
personal  property  which  might  come  to  defendant  by  reason  of  such  proceedings: 

Held,  that  the  agreement  amounted  to  champerty;  and  that  the  fact  that  the  plain- 
tiff was  a  relation  of  the  defendant,  and  had  some  collateral  interest  in  the  spi 
did  not  prevent  a  contract,  by  which  he  was  to  receive  half  of  what  the  defendant 
recoTered,  being  champerty:    HvOey  v.  iftrffey,  Q.  B.,  112 ;  L.  R.,  voL  S. 
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COCTS. 

An  aclion  invalving  lon^  nccoDnts  between  plaintilf  and  defendant  was  Teferred  ; 
uid  it  «*H  ordered  that  plaintiff,  by  an  accoanunt  lo  be  named  by  the  arbitrator, 
ihould  bave  inspection  of,  and  take  extracts  from,  defendant's  books.  An  accountaDt 
WM  Mmed,  and  he  was  engaged  man/  days  orer  Che  books,  and  afteriraniH  gave  evi- 
dence before  the  arbitrator.  The  award  was  made  in  plaintiff's  &vor,  with  tbe  coma 
of  the  action,  reference,  and  award. 

On  taistioD,  Held,  that  the  cane  came  within  the  ordinary  rjle ;   and  that  plaintiff 
wn  not  entitled  to  ihe  caatn  of   the  preliminary  examination  of  the  books  by  the 
iccoDiUaiit:     yoim  y.  Oopemim,  Q.  B.,  84 ;  L.  R.,  vol.  8. 
Cr-PRffi. 

A  teitatHx,  after  stating  to  tbe  effect  that  as  she  conld  not  ftel  confidence  that  any 
nf  her  relatives  would  spend  her  money  in  the  way  she  wonld  approve,  she  fell  tibe 
was  doing  right  in  giving  it  in  charity,  bequeathed  her  residuary  peraonal  eaiate, 
consisdng  of  pat«  penonalty,  to  trustees  upon  trust  to  invest  it  in  consols,  and  to 
make  out  of  the  dividends  certain  fixed  annital  payments  for  cLariUhle  purposes^ 
^K  (brlher  directed  that  when  and  so  soon  as  land  should  at  any  time  be  given  for 
the  parpose  as  thereinafter  mentioned,  almshouses  should  be  built  in  three  specified 
placM.  And  she  further  directed  that  the  surplus  remnining,  afker  building  the  alms- 
houso,  should  be  appropriated  to  making  allowances  to  Ihe  inmalea: 

HM,  (reversing  the  decision  of  the  Master  of  Ihe  Gollnj,  That  the  residue  was  well 
(riven  in  charity,  for  that  ihe  gift  Co  charity  whs  not  cunilitional  and  contingent,  but 
there  was  an  absolute  immediate  gift  lo  charily,  the  mode  of  execution  only  being 
made  dependent  on  future  events,  and  an  inquiry  directed  as  in  tSmneU  v.  Serbdl, 
(Uw.  Bep.  7  Ch.  232) :  ChamUrlayne  v.  Brackdl.  L.  C.  &  Ls  JJ.,  206,  L.  R.,  vol.  8. 
Damages. 

The  plainliffs,  being  shoe  manufacturers  at  Kettering,   were  under  a  contract  lo 

topply  a  quantity  of  mlHlary  shoes   lo  a  firm  in  Ijondon  for  tbe   use  of  the  Ft«neh 

anny  at  4&  per  pair,  an  unusually  high  price.      The  shoes  were  to  lie  delivered  by 

tbe  3rd  of  Febmaiy,   1871,   and  the   plaintiffs  accordingly  sent  them  Co   the  defen- 

daols'  station  al  Kettering  for  carriage  to  London,  in  liiue  to  be  delivered  there  in 

Ihe  usual  course  in  tbe  evening  of  that  day,  when  they  would  have  been  accepted  and 

laid  for  by  the  consignees.     Notice  was  given  to  llie  station  master  (which  for  the 

{suposes  of  Ihe  caae  was  assumed  to  be  notice  to  the  company)  at  the  lime  ihat  ihe 

plaintiSs  were  under  acontract  to  deliver  the  shoes  by  the  3rd,  and  thsl  unless  they 

weiefo  delivered,  they  would  be  thrown  on  their  hands ;   but  he  was  not  informed 

that  there  was  anvthins  exoeMional  in  tbe  character  of  the  contract.    The  shoes  were 

if  February,  and  were  consequently  not  accepted 

rere  obliged  to  sell  theui  al  2^.  9d  a  pair,  which, 

e  French   war,  was,  apart  from  ihe  previjusly 

tt  could   have  been   obtained  for  them,  even  if 

ig  oflbe  3rd  nf  February,  instead  of  the  morning 

defendants  for  ihe  delay  in  delivering  the  shoti, 

I  to  cover  any  ordinary  loss  occasioned  thereby, 

!um  of  267'.    3s.  "id.,  the  dif)er«nce  between  the 

10  sell  the  shoes  and  the  price   which  they  iilli- 

n,  J.,  Mellor,  J.,  Martin,  B.,  and  Cleasby,  B.; 
that  the  plainiiSt  were  not  entitled  lo  recover 
such  a«  might  reasonably  be  conudered  as  aris- 
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ing  naturally  from  the  defendant's  breach  of  contract,  or  such  as  might  be  reasootbly 
supposed  to  have  been  in  the  contemplation  of  both  parties  at  the  time  when  ihej 
made  the  contract ;  (Per  Kelly,  C.  B.,  Blackburn,  J.,  and  Mellor,  J.,  and  Cleasbj, 
B.,)  the  notice  given  to  the  defendants  was  not  such  that  they  could  reasonably  be 
supposed  to  have  had  in  their  contemplation,  at  the  time  of  entering  into  the  con- 
tract for  the  carriage  of  the  shoes,  damageu  of  such  an  exceptional  nature  as  those 
claimed ;  (Per  Martin,  B.,  and,  aemUe,  per  Blackburn,  J.,  and  Lush,  J^)  a  mere  no- 
tice as  such  could  not  have  the  effect  of  rendering  the  defendants  liable  to  more  thtn 
ordinary  damages ;  but  it  must  in  order  to  do  so  be  given  under  such  circumstances  as 
to  make  it  a  term  of  the  contract  that  the  defendants  will  be  liable  for  such  damages 
if  the  oontractM  be  broken;  (Per  Lush,  J.,  and  Pigott,  B.,)  the  notice  given  to  the  defend- 
ants waa  sufficient  to .  put  them  upon  inquiry  as  to  the  nature  of  the  contract  which  the 
plaintifis  were  under,  and  if  they  chose  to  accept  the  goods  for  carriage  without  fur- 
ther inquiry,  they  took  the  ri^k  of  what  the  contract  might  turn  out  to  be,  and  were 
liable  to  the  plaintiffs  for  the  loss  actually  occasioned.  Hodley  v.  BaxendaUy  (9  Ex. 
841 ;  23  L.  J.,  (Ex.)  179),  discussed.  Home  v.  Midland  Bailway  Company^  C.  P. 
131,  L.  R.  vol.  8. 

Defective  Execjxjtion. 

A  lady  having  a  power  of  appointnient  by  deed  or  will  over  certain  leasehold 
property,  which,  in  de&ult  of  appointment,  was  vested  absolutely  in  her,  wrote  and 
signed  an  unattested  paper,  by  which,  alter  referring  to  the  property  in  terms  suffi- 
cient to  identify  it,  she  proceeded  :  ''If  I  die  suddenly,  I  wish  my  eldest  son  to  ha?e 
it.  My  intention  is  to  make  it  over  to  him  legally,  if  my  life  is  spared.'^  She  died 
within  three  months,  leaving  this  memorandum  among  her  papens,  and  without  hav- 
ing otherwise  exercised  her  power : 

Hdd  (affirming  the  decision  of  the  Master  of  the  Bolls),  That  the  memorandom 
was  a  defective  execution  of  the  power,  and  that  equity  would  relieve  against  the  de- 
fect in  favor  of  the  eldest  son:    Kemwrd  v.  Kennard,    L.  JJ.,  227,  L.  B.  vol.  8. 

Deposit  op  Deeds. 

The  owner  in  fee  of  a  farm  deposited  deeds  of  conveyance  of  the  farm  dated  1774, 
by  way  of  security  for  money  then  due,  writing  at  the  same  time  a  letter  which 
stated  that  the  deeds  were  the  title  deeds  of  the  farm,  and  were  to  be  a  security.  He 
afterwards  deposited  the  subsequent  title  deeds  of  the  farm,  the  earliest  being  dated 
1787,  with  bankers,  by  way  of  security  for  money  due  to  ihem  ;  the  title  waa  inves- 
tigated by  the  bankers,  and  they  had  no  notice  of  the  prior  charge: 

Held  (affirming  the  decision  of  the  Master  of  the  Bolls),  tliat  the  letter  created  an 
equitable  charge  on  the  farm,  and  that  under  the  drcumstanoes  credit  most  be  taken 
to  have  been  given  by  the  owner  of  the  prior  charge  to  the  statement  made  by  the 
mortgagor,  that  the  deposited  deeds  were  the  whole  of  the  title  deeds ;  and  that  the 
owner  of  the  prior  charge  had  therefore  not  been  guilty  of  n^ligenoe  so  as  to  de- 
prive herself  of  her  priori  tj  :    Dixon  v.  Mucklesion,    L.  C.  166,  L.  R^  voL  8. 

Devise  of  Mobtoaqed  Estate. 

The  lessee  of  a  term  of  years  in  four  houses  assigned  the  term,  by  way  of  mortga«;e 
to  the  owner  in  fee  of  the  immediate  reversion,  who  afterwards  devieed  the  howes 
by  the  description  of  *'my  freehold  houses,  Nos.  6,  6,  7,  and  8,  Stock  Street,"  and 
was  at  the  time  of  his  death  in  possession  as  mortgagee : 

Held  (affirming  the  decision  of  the  Master  of  the  Bolls),  that  the  mortgage  debt  did 
not  pass  under  the  devise,  but  formed  part  of  the  testator's  personal  estate.  J5b«ei 
V.  Barlcw,    L.    C,  171,     L.  R.  vol.  8. 
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Gut  "To  my  Relatives.** 

Testatrix  directed  all  her  property  at  the  death  of  A.  and  B.  "  to  pass  to  my  rela- 
tives in  Amaiea!^: 

Held,  that  the  chm  was  to  be  aflcerUined  at  the  death  of  the  testatrix ;  and  that  all 
her  next  of  kin  in  America  then  living  were  entitled  as  joint  tenants :  Eagles  v.  Le 
Breton,  M.  B.,  148,  L.  R.,  vol.  16. 

Ikjitby  to  Private  Individuals. 

A  municipal  corporation  having,  under  the  provisions  of  an  Act  of  Parliament, 
bought  up  a  gas  company  which  previously  supplied  gas  to  the  borough,  and  which 
had  compulsory  powers  for  the  purpose  within  the  borough,  commenced  Hupplying 
gas  to  an  adjoining  township,  in  which  another  gas  company  already  existed,  having 
similar  powers  within  the  township.  The  gas  company  of  the  township  having  filed 
a  bill  against  the  corporation  to  restrain  them  from  supplying  gas  within  the  town- 
ship, and  alleging,  as  a  personal  injury  which  entitled  them  to  maintain  their  suit, 
that  the  corporation  had  contracted  to  supply  gas  to  a  particular  manufactory  within 
the  township,  which  otherwise  they  must  have  supplied,  and  that  they  had  thereby 
been  deprived  of  the  profits  arising  from  the  supply  of  gas  to  the  manufactory, 
and  that  great  loss  would  be  sustained  by  them : 

Heldy  on  demurrer,  that  the  alleged  injuiy  was  not  such  as  entitled  the  plaintiffs 
to  maintain  the  suit:  Pudsey  Goal  Gas  Company  v.  Corporation  of  Bradford,  V.-C.  M., 
167,  L.  R,  vol.  15. 

Nbolioekce. 

A  master  can  not  maintain  an  action  for  ii\juries  which  cause  the  immediate  death 
of  his  servant.  Declaration  against  defendant  for  injuries  caused  to  £.,  plaintiff's 
"daughter  and  servant,"  by  the  negligent  driving  of  defendant's  servant,  by  reagon 
whereof  she  afterwards  died ;  claiming  as  special  damage  the  loss  of  E/s  services, 
and  her  burial  expenses.  Pleas,  3,  that  E.  was  killed  on  the  spot ;  4,  that  the  acts 
complained  of  amounted  to  a  felonious  act,  and  that  the  person  committing  them  had 
not  been  prosecuted.    On  demurrer  to  these  pleas : 

Hdd,  first  (by  Kelly,  C.B.,  and  Pigott,  B.;  Bramwell,  B.,  dissenting,)  that  the  3rd 
plea  was  good ;  secondly  (by  the  whole  Court),  that  the  4th  plea  was  bad  :  Osborn  i. 
QilUu,  Ex.,  88,  L.  R.,  vol.  8. 

Payment  to  one  Trustee. 

A  firm  of  solicitors  having  been  employed  by  the  trustees  of  a  will  to  receive  the 
proceeds  of  the  testator's  real  estate,  which  had  been  taken  by  a  railway  company, 
paid  over  the  money  to  one  of  such  trustees  without  the  receipt  or  authority  of  the 
othor.  The  money  having  been  lost  to  the  estate  by  the  insolvency  and  death  of  the 
tinatee  to  whom  it  was  paid : 

Mdd,  that  the  receipt  of  one  trustee  only  (though  also  an  executor)  was  not  a  auffi- 
cient  diflchai^  to  the  solicitors  for  the  money  which  they  had  received  by  the  au- 
thority of  the  two,  and  that  they  were  personally  liable  to  make  good  the  lui^s  which 
had  resulted  to  the  trust  estate  from  such  improper  payment :  Lee  v.  Sankey,  A'.-O. 
A,  204,  li.  Rn  vol.  16. 

Fubcrase  from  Agent. 

A.  being  aware  that  B.  wished  to  obtain  shares  in  a  certain  company,  represented 
tQ  Bp  tbttt  hd^  A.,  could  procure  a  certain  numiber  of  shares  at  <€3  a  share.  B.  agreed 
tqyuwrluwmat  that  price,  and  the  shares  were  thereupon  transferred,  in  part  to  him 
ift  pwi  to  his  nominees,  and  he  paid  to  A.  i^  a  share.    He  afterwards  discovered 
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that  A.  was  in  fact  the  owner  of  the  shares,  having  just  bought  them  for  £2  a  ehaie: 
Heldy  that,  on  the  facts,  A.  was  an  agent  for  B.,  and  A.  ordered  to  paj  back  to  B. 

the  difference  between  the  prices  of  the  shares. 
Decree  of  the  Master  of  the  Bolls  reversed :    Kimber  y.  Bctrber,  L.  C^  56,  L  B^ 

vol.  8. 

Bailway  Company. 

Declaration,  that  plaintiff  was  a  passenger  bj  defendant's  railway,  and  they  bo  neg- 
ligently conducted  themselves  in  the  management  of  their  railway  that  an  engine 
and  tender  came  into  collision  with  the  train  in  which  plaintiff  was  traveling,  and 
he  was  injured  thereby.  Plea,  that  defendants  received  plaintiff  to  be  carried  ander 
a  free  pass  as  the  drover  accompanying  cattle,  one  of  the  terms  of  which  was  that 
)ilaintiff  should  travel  at  his  own  risk.  Beplication,  that  it  was  by  reason  of  the 
gross  and  willful  negligence  of  defendants  that  the  accident  happened : 

On  demurrer,  Heldj  that  the  replication  was  bad ;  for  that,  whatever  gross  and  will- 
ful negligence  might  mean,  plaintiff,  by  the  terms  on  the  pass,  had  agreed  that  defend- 
ants should  not  be  liable  for  the  consequences  of  any  accident  happening  in  the 
course  of  the  journey  for  which  they  would  otherwise  have  been  liable :  3£cCawUy 
v.  Fumcss  Railway  Company ^  Q.B.,  57,  L.  B.,  vol.  8. 

Securities  for  Bills  of  Exchange. 

L.  &  Co.  employed  S.  &  Co.  as  their  correspondents  at  Havana,  and  B.  as  their  oor- 
respondent  in  London.  They  consigned  certain  cargoes  to  S.  &  Co.,  at  the  same  time 
informing  them  that  they  would  draw  bills  on  B.  for  the  value.  This  they  accord- 
ingly did,  and  the  bills  were  accepted  by  B.  Before  the  bills  came  to  maturity,  S.  & 
Co.  sent  remittances  in  short  bills  to  B.  to  cover  the  amount  of  the  bills,  telling  him 
to  take  them  ^^against  the  acceptances."  B.  became  bankrupt,  and  the  acceptancei 
were  not  paid,  and  soon  after  S.  &  Co.  became  insolvent : 

Jfcfdf  (affirming  the  decision  of  Bacon,  C.  J.),  that  the  remittances  must  be  applied 
to  meet  the  acceptances,  under  the  rule  of  Ex  parte  Waring  (19  Ves.,  345). 

It  is  no  objection  to  the  application  of  the  rule  in  that  case  that  the  party  sending 
the  remittances  was  not  a  party  to  the  bills  as  drawer  or  indorser,  provided  the  bilb 
were  drawn  in  respect  of  a  transaction  in  which  he  is  liable :  Ex  parte  Smcai;  Li  re 
Bichardson,  L.  JJ.,  220,  L.  B.,  vol.  8. 

Separate  Estate. 

A  wife  being  executrix  of  her  father,  paid  money  she  received  as  such  into  a  bank 
to  an  account  in  her  own  name  as  executrix.  Her  husband  paid  money  of  his  own 
to  this  account,  and  the  wife  had  drawn  checks  upon  the  account  for  payment  of 
debts  due  by  the  husband  and  for  payment  of  household  expenses.  The  hndiand 
died: 

Heldj  upon  the  facts  of  the  case,  that  the  wife  was  merely  the  agent  of  the  husband, 
and  that  the  money  remaining  in  the  bank  belonged  to  his  estate,  and  not  to  the 
wife's. 

Decision  of  Malins,  Y.  C,  reversed :  Uayd  v.  Pughe,  L.  C.  A  L.  JJ.,  88,  L.  B., 
vol.  8. 

Surety. 

To  an  action  on  a  bond  defendant  pleaded  that  it  was  the  joint  and  several  bond 
of  himself  and  J.,  and  was  executed  by  hip  as  surety  only  for  J.;  that  afterwards  a 
composition  deed  was  made  between  J.  of  one  part,  and  the  plaintiff  and  another  oo 
behalf  of  all  the  creditors  of  J.  of  the  other  part,  whereby  J.  cooveyed  to  the  parties 
of  the  second  part  all  his  estate  to  be  administered  for  the  benefit  of  his  crediton» 
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"b  like  manner'*  as  if  J.  had  been  adjudged  bankrupt;  and  each  of  the  creditors 
released  J.  irom  his  debts  '*  in  like  manner  as  if  he  had  obtained  a  discharge  in  bank- 
raptcy;  '*  and  that  the  plaintiff  execated  this  deed  without  the  consent  of  the  defend- 
ant: 

On  demurrer,  Held  (by  Kelly,  C.  B^  and  Bramwell,  B.;  Pigott,  B.,  dissenting),  a 
good  plea:  Oragoe  v.  Jones,  Ex.,  81,  L.  R.,  voL  8. 

SpE  yiYOBWH  I  p. 

A  testator  gave  a  sum  of  money  in  sixths,  and  directed  his  trustees  to  hold  one- 
fiith  in  trust  for  each  of  his  six  daughters  for  life,  with  remainder  to  her  children, 
to  be  transferred  and  vested  at  twenty-one  or  marriage;  and  he  provided  that  in  case 
any  of  his  daaghtert  dioald  die  without  leaving  a  child,  then  her  share  should  go  in 
trust  for  his  surviving  daughters  in  equal  shares,  if  more  than  one,  during  their  res- 
pective lives,  and  aiier  their  decease  for  their  respective  children  per  B&rpeB,  and  not 
p&  ca^piiOy  in  the  same  manner  as  the  original  diares : 

Heldf  that  on  the  death  of  a  daughter  without  leaving  a  child  who  attained  twenty- 
one  or  married,  the  chUdren  of  other  daughters  who  had  predeceased  her  took  shares 
in  her  one*«ixth. 

The  principles  upon  which  the  court  considers  the  word  'Survivor''  as  not  com- 
pletely expressing  the  testator's  intention,  discussed. 

DedsioQ  of  the  Master  of  Bolls  reversed :  WccUe  v.  LiUlewood,  L.  C,  70,  L.  R.* 
voLS. 

Vendor  ahd  Pctbchassr. 

A  dispute  arose  between  the  trustees  for  a  deceased  vendor  and  a  purchaser,  the 
purchaser  claiming  to  be  entitled  under  his  agreement  to  an  additional  piece  of  land. 
The  trustees  filed  a  bill  and  obtained  a  decree  for  specific  performance,  excluding  the 
additional  piece  of  land.  The  trustees  had  not  allowed  the  purchaser  to  take  poor 
session  of  the  rest  of  the  land  whilst  the  purchase-money  remained  unpaid,  and  in 
the  meantime  the  rest  of  the  land  was  allowed  to  lie  waste : 

Heid  (affirming  the  decree  of  the  Master  of  the  Bolls),  that  the  purchaser  must  be 
allowed  to  set-off  against  the  interest  payable  by  him,  the  amount  of  rent  which 
might  have  been  received,  and  the  amount  of  deterioration :  FkiUipe  v.  SUveder^  L^ 
C^  173,  L.  B.,  vol.  8, 
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(new  eeries),  and  14th  Wallace  (United  States  Supreme  Court).] 

Abandoned  and  Captured  Property. 

An  inference  that  the  proceeds  of  captured  and  abandoned  propertj  had  been  paid 
into  the  treasury,  drawn  from  the  prima  faeie  presumption  of  law  that  the  military 
and  fiscal  officers  of  the  United  States  had  done  their  official  duty.  The  monej  re- 
stored to  a  loyal  owner  accordingly:   United  Suues  v.  OruseU,  14  Wallace,  1. 

Acts  of  Ck)NORESs. 

For  the  furtherance  of  hearing  claims  against  the  government  in  the  Coart  of 
Claims  not  to  be  interpreted  in  a  narrow  spirit,  and  so  as  to  give  substantial  effect  to 
technical  defenses:    Cross  v.  United  StcUes^  14  WaUace,  479. 

Agent. 

As  ex.  gr.  the  cashier  of  a  bank,  when  made  consignee  of  goods  under  a  UIl  of 
lading,  may  libel  vessel  for  their  non-delivery:     The  Thames^  14  Wallace,  98, 

Agency. 

1.  A  traveling  merchant,  who  is  authorised  to  sell  all  the  goods  of  his  prindpal 
that  he  can  sell,  within  his  business  circuit,  on  a  commission  of  ten  per  cent,  ifl  to  be 
regarded  as  the  general  agent  of  his  principal,  and  clothed  apparently  with  the  power 
of  fixing  the  price,  and  the  time  and  mode  of  the  delivery  of  the  goods,  and  tbe 
payment  of  the  price,  unless  a  different  usage  in  such  trade  be  shown :  Daylight  Bw- 
ner  Co,  v.  Od/tn,  51  N.  H.,  56. 

2.  And  third  persons  will  not  be  affected  by  a  limitation  on  this  authority,  which 
is  not  brought  to  their  notice,  or  in  relation  to  which  they  are  not  put  upon  inquiry: 
lb.,  56. 

3.  Therefore,  when  such  agent  has  sold  goods  on  credit,  which  are  forwarded  by 
his  principal  by  express,  and  marked  "cash  on  delivery,"  the  expreaBman,  having  do 
notice  of  any  limitation  of  the  agent's  authority,  may,  upon  the  order  of  the  agent, 
deliver  the  goods  without  payment  of  the  price :    lb,,  56. 

4.  It  was  held,  also,  that  whether  the  entry  of  "cash  on  delivery"  put  the  expresi- 
man  on  inquiry,  was  a  proper  question  for  the  jury:    R,,  56. 

5.  Ordinarily  the  cashier  of  a  bank  has  no  authority  to  discharge  its  d^Jtors  witli- 
out  payment,  or  to  bind  the  bank  by  an  agreement  that  a  surety  should  not  be  called 
upon  to  pay  a  note  he  had  signed,  or  that  he  would  have  no  further  trouble  from  it: 
CMieeho  National  Bank  v.  Haskell,  lb,,  116. 

6.  If,  upon  inquiry  by  the  surety,  the  cashier,  knowing  that  he  is  a  surety,  inform 
him  that  the  note  is  paid,  intending  that  he  should  rely  upon  his  statement,  and  the 
surety  does  so,  and  in  eonsequenee  dianges  his  position  by  giving  up  secoritics,  or 
indorsing  other  notes  for  the  same  principal,  or  the  like,  the  bank  will  be  estopped  to 
deny  that  such  note  is  paid :    lb,,  1 1<6. 

Arrebt. 

The  amount  of  force  which  an  officer  may  lawfully  use  in  making  an  arrat  is  so 
much  as  is  necessary  to  effect  his  object,  and  where  he  as  charged  with  having  ex- 
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ceeded  that  limit,  the  jury  munt  judge  of  the  necessity,  not  the  officer.  If  the 
amount  of  force  used  is  more  than  the  occasion  requires,  he  is  criminally  liable  for 
the  excess:*     Oolden  v.  State,  1  S.  C.  (Richardson),  292. 

Bank  Notes. 

1.  The  maker  of  a  note  due  a  bank  has  a  right  to  tender  in  payment  of  such 
note,  as  equivalent  to  gold  and  silver  coin,  the  bills  issued  by  the  bank :  Blount^ 
Gommissioner  <^  Bank  of  Washingtanj  v.  Windleyf  68  N.  C,  1. 

2.  A.  bank  can  not,  by  assignment  of  its  effects,  choses  in  action,  &c,  deprive 
a  maker  of  a  note  due  the  bank  of  his  right  to  pay  the  same  with  the  bills  of  the 
btnlc ;  nor  can  the  bank,  by  any  authority  derived  from  the  Legislature,  deprive  the 
maker  of  such  right  of  payment  of  a  note  due  the  bank,  in  bills  of  the  bank  :    lb. 

Bankrupt  Act. 

1.  A  judgment  by  confession  when  both  parties  to  it  knew  of  the  insolvency  of 
e  debtor,  though  taken  before  the  firit  day  of  June,  1867,  is  an  unlawful  preference 

under  the  35th  section  of  the  Bankrupt  Act,  if  taken  after  the  enactment  of  the  law: 
IroiUrs'  Bank  v.  Campbdl,  14  Wallace,  87. 

2.  The  proceeds  of  the  sale  of  a  bankrupt*s  goods  being  in  the  hands  of  one  sued 
as  a  defendant,  another  person  who  had  a  like  judgment  and  execution  levied  on  the 
same  goods,  is  not  a  necessary  party  to  this  suit,  being  without  the  jurisdiction.  The 
rale  hiid  down  as  to  necessary  parties  in  Chancery:    /6. 

3.  The  proceeds  of  the  sale  being  in  the  hands  of  a  Jbank,  though  it  had  given 
the  sheriff  a  certificate  of  deposit,  the  assignee  was  not  obliged  to  move  against  the 
sheriff  in  the  State  court  to  pay  over  the  money  to  him,  but  had  his  option  to  sue  the 
bank  which  had  directed  the  levy  and  sale  and  held  the  proceeds  in  its  vaults:  lb. 

4.  The  defendant  having  money  received  as  collections  for  the  bankrupt,  deliv- 
ered it  to  the  sheriff,  who  levied  the  defendant's  execution  on  it  and  applied  it  in 
eatis&ction  of  the  same.    This  is  a  fraudulent  preference,  or  taking  by  process  under 

e  act,  and  does  not  raise  the  question  whether  if  the  defendant  had  retained  the 
money,  it  could  be  set  off  in  this  suit  against  the  bankrupt's  debt  to  the  defend- 
ant :    lb. 

5.  So  taking  a  check  from  the  bankrupt  aind  crediting  the  amount  of  the  check 
then  on  deposit,  on  the  bankrupt's  note  the  day  before  taking  judgment,  was  a  pay- 
ment by  way  of  preference  and  therefore  void,  and  does  not  raise  the  question  of 
set-off:     lb. 

Bankbuptcy. 

Proceedings  in  a  State  court  to  enforce  a  lien,  pending  at  the  commencement  of 
roceedingft  in  bankruptcy,  are  not  affected  by  the  latter,  but  the  creditor  may  go  on 
to  obtain  satisfaction  out  of  the  lien.      It  is  otherwise  as  to  a  personal  judgment 
against  the  debtor:    Bawn  v.  Skm,  1  8.  C.  (Richardson),  415. 

Bill  of  Lading. 
1.    The  bill  delivered  to  the  shipper  of  the  goods  shipped  is  the  biil  that  makes 


*TUs  Is  undoubtedly  well  established  law,  and  ought  to  be  printed  and  hong  up  in  the  police  head- 
qntrtem  In  all  oar  cities  and  towns.  Acts  of  revolting  craelty  are  now  and  then  committed  by 
aatanlly  savage  men  who,  it  would  almost  seem,  purposely  seek  positions  on  the  police  force  to  better 
•ecare  opportonitles  of  gratifying  brutal  feelings,  thinking  to  go  unwhipped  of  justice,  because 
osHiMftiTy  in  her  employ.  Acts  of  this  kind  have  been  committed  in  this  city  (Naahville),  and  that 
tgtU  rsoflnt^t  by  at  least  one  member  of  the  police  force,  that  for  inhuman  brutality  can  hardly 
4^1  yasattd,  and  yet,  although  it  has  been  called  to  the  attention  of  the  (uty  authorities,  nothing 
or  will  be  done. 
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the  contnct  conoeming  them,  and  if  it  is  difierent  from  the  one  retained  hj  the  fh\^ 
it  and  not  the  '^ship's  bill,''  is  evidence  of  the  contract :  The  Thomet,  14  Wal- 
lace, 98. 

2.  Goods  shipped  under  a  bill  of  lading  must  be  delivered  to  the  person  named 
in  it  or  to  his  order,  and  under  no  circumstances  may  be  ddivered  to  a  mere  strtoger. 
The  obligation  of  the  ship  stated  where  the  indorsee  of  the  bill  is  unknown:    lb. 

3.  The  indorsee  of  a  bill  of  lading  may  libel  a  vessel  for  non-deliveiy  of  the  goodt 
shipped,  though  he  be  but  an  agent  or  trustee  of  the  goods  for  others :  Xb.  And  tee 
The  Vaughan  v.  Telegraph,  258. 

4.  A  '^dean''  bill  of  lading,  that  is  to  say,  a  bill  of  lading  which  is  silent  as  to  tbe 
place  of  storage,  imports  a  contract  that  the  goods  are  to  be  stowed  under  deck:  Tk 
Delaware,  14  Wallace,  579. 

5.  Tlus  being  so,  parol  evidence  of  an  agreement  that  they  were  to  be  stowed  on 
deck  is  inadmissible .  lb, 

Cabbieil 

1.  The  defendants,  who  were  common  carriers  between  P.  and  B.,  carried  from  P. 
to  B.,  a  parcel  directed  to  R,  a  place  beyond  their  route,  and  delivered  it  to  tbe  next 
carrier,  according  to  the  usage  of  the  business,  and  the  parcel  was  lost  beyond  B.  Tbe 
judge  who  tried  the  facts  did  not  find  an  undertaking  of  the  defendants  for  carriage 
beyond  B.,  and  thereupon  gave  a  general  verdict  for  the  defendants: 

Held,  that  there  was  no  ground  for  setting  aside  the  verdict:  Gray  v.  Jaekaon,  9  5. 
H.,  51. 

2.  When  a  contract  is  made  by  a  common  carrier  in  one  State  to  transport  goods 
from  that  State  into  another,  and  the  goods  are  lost,  the  rights  of  the  parties  are  gov- 
erned by  the  law  of  the  State  in  which  the  loss  happens :  ifr.,  9. 

Chancery. 

1.  It  is  only  in  cases  that  commend  themselves  strongly  to  equitable  relief,  tint  t 
court  of  equity  will  interpose  to  vacate  a  judgment  at  law;  and  though  the  power  of 
the  chancellor  to  control  the  courts  of  general  jurisdiction,  to  set  aside,  modify  sod 
otherwise  interfere  with  judgments  at  law,  is  now  conceded  and  fully  established,  yet 
it  is  upon  fixed  and  determinate  rules  alone  that  the  jurisdiction  will  be  exercised : 
Holme»  V.  StaUUr,  57  HI.,  209. 

2.  Judgments  at  law  will  not  be  vacated  capriciously,  or  as  a  n^ere  matter  of  dis- 
cretion, nor  because  the  chancellor  would,  on  the  evidence  heard  in  the  suit  at  law, 
have  arrived  at  a  different  conclusion  from  that  reached  by  the  jury:  /6. 

3.  Where  a  party  has  been  brought  into  a  court  of  law,  and  has  had  an  opportu- 
nity of  interpoaing  a  defense,  and  fails  to  do  so,  the  repose  of  sod^y  requires  that  bj 
the  judgment  then  rendered  the  litigation  should  there  end  and  the  controversy  ter 
minate,  unless  by  accident,  mistake  or  fraud,  the  party  has  been  prevented  from  in- 
terposing his  defense,  establishing  his  claim.  And  even  though  tiie  judgment  is 
manifestly  wrong  in  law  and  in  fact,  or  when  allowing  it  to  stand  will  compel  tbe 
payment  of  a  debt  the  defendant  does  not  owe,  unless  it  appears  it  was  obtained  hf 
fraud,  or  was  the  result  of  accident  or  mistake,  relief  in  equity  will  not  be  granted :  76- 

4.  Where,  however,  a  party,  after  making  every  eflfort  in  his  power  to  discover  eri- 
denoe  fails,  upon  its  bdng  afterwards  discovered,  a  court  of  equity  will  treat  tbii  as 
an  accident,  and  will,  when  satisfied  that  such  evidence  would  have  produced  a  difier- 
ent result,  and  that  the  judgment  thus  obtained  is  ui\just  and  should  not  be  paid, 
grant  a  new  trial ;  but  all  these  requirements  must  concur  before  it  will  interpose  its 
power  to  afford  relief.  It  must  appear  that  the  judgment  is  manifestly  wrong;  that 
the  evidence  has  come  to  tlie  knowledge  of  the  complainant  after  tbe  trial ;  that  be 
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bad  exhausted  all  reasonable  means  and  efforts  to  discover  it  b^ore  the  trial,  and 
that  it  wonld,  without  a  reasonable  doubt,  when  introduced  on  a  new  trial,  produce 
a  different  result — it  is  not  enough  that  the  newlj  discovered  evidence  only  renders 
it  pfobable  that  a  different  result  would  follow:  lb. 

b.  The  newlj  discovered  evidence,  to  be  availing,  must  not  be  cumulative  merely: 
lb. 

Collision. 

The  fact  that  a  steamship  is  in  charge  of  a  pilot  taken  conformably  to  the  laws  of 
a  State,  is  not  a  defence  to  a  proceeding  in  rem  against  her  for  a  tortuos  ctjllision ;  the 
laws  of  the  Stale  providing  only  that  if  a  ship  coming  into  her  waters  refuse  to  re- 
ceive on  board  and  pay  a  pilot,  the  master  shall  pay  the  refused  pilot  half  pilotage, 
and  no  penalty  for  the  refusal  being  prescribed.  The  China  (7  Wallace,  58)  affirmed  : 
The  MGTimaCy  14  Wallace,  199. 

CONOTITUnONAL  LaW. 

1.  An  act  so  changing  existing  remedies  as  materially  to  impair  the  rights  and  in- 
terests of  creditors,  is  within  the  inhibition  of  the  Constitution  of  the  United  States 
in  reference  to  lawn  "impairing  the  obligation  of  contracts:"  State  v.  Bank  of  the 
SlaU(fS.a    IS.  C,  64. 

2.  New  tribunals  may  be  established  by  the  Legislature  for  the  trial  of  offenses 
previously  committed :  State  v.  Shtimpertf  lb,  85. 

Contract. 

1.  In  the  matter  of  a  contract,  a  distinction  sometimes  exists  between  a  motii^e 
which  may  induce  entering  into  it  and  the  actual  consideration  of  the  contract.  This 
subject  illustrated:    PhUpot  v.  Grunbfiger^  14  Wallace,  570. 

2.  A  consideration  moving  to  A.  and  B.,  with  whom  C.  afterwards  enters  into  part- 
nershipj  and  of  which  consideration  C.  thus  gets  the  benefit,  will  support  a  promise 
by  C:  76. 

3.  Confederate  treasury  notes,  which  were  in  ordinary  use  during  the  rebellion, 
how  ikr  a  valid  consideration  for:  Delmas  v.  Ins,  Cb.,  lb, 

4.  Equity  will  not  readily  set  aside  a  reasonable  one,  made  for  the  sake  of  peace, 
though  want  of  money  may  have  been  an  inducing  cause  with  one  of  the  parties  to 
the  making  of  it:  French  v.  Shoemaker,  Ib.^  315. 

6.  Where  any  part  of  the  consideration  of  a  contract  is  illegal,  that  may  vitiate 
the  whole  contract ;  but  where  a  part  of  the  consideration  of  a  contract  with  one 
party  is  a  contract  of  the  other  party,  which  is  void  or  voidable,  but  not  illegal,  that 
does  not  taint  the  whole  amsideration,  or  make  void  what  would  otherwise  be  valid  : 
Cravford  v.  Parsons^  18  N.  H.,  293,  questioned :  Clements  v.  Martstonj  31  N.  H.,  52. 

CORPOBATE  SbCXJBITIBS. 

When  a  corporation  has  power  under  any  circumstances  to  issue  negotiable  secu- 
rities, tlie  bona  fide  holder  has  a  right  to  presume  that  they  were  issued  under  the  cir- 
cumstances which  give  the  requisite  authority,  and  they  are  no  more  liable  to  be  iln- 
peached  in  the  hands  of  such  a  holder  for  any  infirmity,  than  any  other  commercial 
Pffper.  Citif  of  Lexingt/m  v.  BvUUr^  14  Wallace,  282. 

CtoupON. 

Statutes  of  limitation  will  not  bar  suit  on,  unless  the  time  be  sufficient  to  bar  suit  on 
bttid  also:  (%  of  Lexington  v.  BuUer,  14  Wallace,  282. 

QnaorAniu 

a 

l4-ifo  ooDtrtct»  for  the  purchase  and  sale  of  real  estate,  where  the  vendee  refuses  to 
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receive  the  deed  and  pay  for  the  land,  the  measure  of  damages  which  the  veDdor 
may  recover  in  a  suit  at  law  is  the  difference  between  the  price  agreed  to  be  pakt  for 
tlie  land,  and  its  real  value  at  the  time  the  contract  was  broken :  Origwold  v.  Stkih^ 
51.  N.  H.,  167. 

2.  In  Ruch  case,  where  the  defendant  refuses  to  receive  the  deed  and  paj  for  the 
land,  it  is  immaterial  whether  the  plaintiff  keeps  or  sells  the  land,  and  if  he  lell^  it 
he  is  not  hound  to  obtain  the  defendant's  consent  to  the  sale,  or  to  consult  him  in  re- 
lation thereto:  /6.,  167. 

Deed. 

1.  Monuments  must  control  courses  and  distances,  even  if  it  cause  a  wide  dq»tt* 
M  re  from  them :  Cobum  v.  Cozeter^  51  N.  H.,  158. 

2.  If  in  any  case  the  course  and  distance  can  be  allowed  to  control  the  monumeot?, 
it  can  only  be  when  from  the  terms  of  the  deed  the  intention  that  they  should  cootrol 
is  manifested  so  strongly  as  to  indicate  a  mistake  in  the  description  of  the  mooo- 
ment:  /6.,  158. 

3.  A  conveyance  of  a  strip  of  land  itself,  in  explicit  terms,  with  a  restrictioD  that 
it  shall  be  used  only  for  a  road,  is  nevertheless  a  grant  of  the  fee,  and  not  of  a  mere 
easement:  76.,  158. 

Divorce. 

Courts  have  power  to  set  aside  or  vacate  decrees  of  divorce  for  fraud  or  impositioD, 
85  in  the  case  of  other  judgments,  and  will  exercise  that  power  where  such  fraud  or 
imposition  is  clearly  establislied :  Adams  v.  Adafna^  51  N.  H.,  388. 

Dower. 

A  widow  is  entitled)  in  equity,  when  dower  is  assigned  her,  to  an  account  of  reatB 
and  profits,  or,  if  money  be  assessed  in  lieu  of  dower,  to  interest :  Ciark  v.  Tompii»tt 
1  S.  C,  119. 

Equity. 

1.  The  appearance  of  a  defendant  to  a  bill  in  equity  confers  jurisdiction,  unlew  it 
be  for  the  sole  purpose  of  setting  up  the  want  of  jurisdiction :  Merrill  v.  Houghtcn, 
51  N.  H.,  61. 

2.  Therefore,  if  the  party  appear  and  make  this  objection,  and  at  the  same  time  de- 
mur to  the  bill  for  want  of  equity,  the  defect  of  jurisdiction  is  cured :  /6.,  61. 

3.  A  bill  in  equity,  brought  to  redeem  stocks  pledged  to  the  defendants,  maj  be 
sustained,  although  they  may  have  sold  the  stocks;  and  in  case  it  be  out  of  their 
power  to  return  the  stocks,  the  court  may,  in  a  proper  case,  decree  compensation: 
76.,  61. 

4.  A  fraud,  which  will  require  the  interposition  of  a  eourt  of  equity,  must  be  such 
an  to  have  deprived  the  injured  party  of  the  opportunity  to  avail  himself  of  his 
rights  in  a  court  of  law;  and  it  must  be  an  independent  fraud,  unmixed  widi  aoT 
fault  or  negligence  of  the  party  seeking  relief:  Lyme  v.  AUtn,  Ih^  243. 

5.  A  court  of  equity  will  not  grant  an  injunction  or  a  new  trial  by  way  of  relief 
against  a  judgment  at  law  obtained  by  fraud,  in  a  case  where  the  party  seeking  re- 
lief has  an  adequate  remedy  by  application  to  the  court  in  which  the  fraud  wa»  per- 
petrated :  76.,  243. 

6.  A  bill  in  equity  alleged  that  the  plaintiffs  were  entitled  to  a  legacy  by  virtue  of 
a  decree  of  the  court  of  probate  upon  the  solemn  probate  of  a  will ;  that  the  hein  »t 
law  of  the  testator  duly  ap^iealed  from  said  decree,  and  duly  prosecuted  such  ipp«l 
for  a  certain  time,  until  the  s^id  heirs,  the  executors,  and  other  legatees  entered  inlo 
a  corrupt  and  fraudulent  agreement  to  appropriate  the  entire  estate  of  the  tesUlor  to 
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their  own  ate,  and  to  defraud  the  plaintiflb  of  their  legacy;  that  by  virtue  of  thi^ 
agreement  the  previous  decree  of  the  probate  court  was  reversed,  and  by  a  subsequent 
decree  the  will  was  disapproved  and  disallowed.  The  bill  prayed  that  the  latter  decree 
of  the  probate  court  be  vacated  unless  the  defendants,  or  some  of  them,  should  pay 
to  the  plaintift  the  amount  of  their  legacy  under  the  will.  The  bill  did  not  allege 
that  the  plaintiffs  had  no  notice  of  the  appeal,  nor  of  the  acljustment  of  the  contro- 
Teny  denominated  a  "corrupt  and  fraudulent  agreement."  The  circumstances  and 
particolars  of  the  alleged  fraud  were  not  disclosed  by  the  bill : 

Upon  demurrer,  Hdd,  that  the  plaintifis  were  not  entitled  to  the  relief  sought  by 
by  the  biU :  lb,,  273. 

7.  Where  a  party  has  suffered  judgment  to  go  against  him  in  a  suit  at  law  when 
he  had  a  valid  defence,  a  court  of  equity  will,  as  a  general  rule,  refuse  to  relieve 
him :  Sobimon  v.  Whedery  lb.,  384. 

8.  If  a  discovery  is  needed  to  enable  him  to  establish  his  defense,  he  will  be  re- 
qnired,  ordinarily,  to  seek  it  while  the  suit  at  law  is  pending,  or  equity  will  not  re- 
here  him :  J6.,  384. 

9.  If  any  hci  is  disclosed  that  clearly  shows  it  to  be  contrary  to  equity  and  good 
conscience  to  execute  a  judgment  obtained  at  law,  and  the  party  could  not  avail  him- 
wlf  of  it  as  a  defense,  or  was  prevented  doing  it  by  accident  or  the  fraud  of  the  other 
party,  unmixed  with  any  fault  or  negligence  of  himself  or  his  agents,  he  may  apply 
to  equity  for  relief:  76.,  384. 

10.  But  if  his  defense  at  law  fails  because  he  could  not  be  a  witness  for  the  reason 
that  the  other  party  is  an  administrator,  his  bill  in  equity  not  disclosing  any  new  and 
decbi^e  evidence,  but  merely  seeking  a  new  trial,  the  bill  will  be  held  bad  on  de- 
morrer.  76.,  384. 

11.  A  demurrer  to  a  bill  in  equity  admits  the  truth  of  the  facts  stated  in  the  bill, 
80  &r  as  they  are  relevant  and  are  well  pleaded ;  but  it  does  not  admit  the  conclusions 
of  law  drawn  therefrom,  although  they  are  also  alleged. in  the  bill:  Oq/H  v.  Thomp- 
wn,  Ib.f  636. 

12.  A  general  award  can  not  be  impeached  collaterally,  or  by  evidence  alitindef  in 
the  absence  of  fraud  or  misbehavior  by  the  referees,  unless,  having  undertaken  to  de- 
cide strictly  according  to  the  rules  of  law,  they  have  mistaken  the  law;  or,  in  regard 
to  matters  of  fact,  a  material  mistake  is  apparent  upon  the  face  of  the  award,  or 
eUe  a  suggestion  by  the  referees  themselves  of  a  mistake  of  fact,  not  apparent  upon 
the  face  of  the  award,  but  still  in  their  own  view  material  to  its  validity, — in  which 
ca^es,  although  the  mistake  suggested  by  the  referees  is  made  out  only  by  extrinsic 
evidence,  courts  of  equity  will  grant  relief:  lb. 

13.  Undue  bias  or  partiality  on  the  part  of  the  arbitrators  is  equivalent  to  fraud 
and  misbehavior,  for  the  purpose  of  impeaching  their  award :  lb. 

14.  A  court  of  equity  will  not  interfere  in  behalf  of  a  party  whose  defeat  in  a  sub- 
mission before  arbitrators  is  in  any  essential  degree  attributable  to  his  own  negligence. 
But  any  fact  which  clearly  proves  it  to  be  against  conscience  to  execute  a  judgment 
at  law,  and  of  which  the  injured  party  could  not  have  availed  himself  in  a  court  of 
law,  or  of  which  he  might  have  availed  himself,  but  was  prevented  by  fraud  or  acci- 
dem  unmixed  with  any  fault  or  negligence  in  himself  or  his  agents,  will  authorize  a 
ooajt  of  equity  to  interfere  by  ii\j unction :  76. 

15.  A  court  of  equity  will  set  aside  an  award  obtained  by  the  x)erjury  of  a  party 
to  tte  submission  :  lb. 

Id.  A  demurrer  to  a  bill  in  which  such  peijury  is  distinctly  and  specifically  alleged, 
i^brtfie  purposes  required  by  the  demurrer,  equivalent  to  the  party's  own  confession 
ytttkf'Otittief  or' to  competent  evidence  of  his  legal  conviction  thereof:  76. 
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17.  As  a  general  rule  (to  which  this  case  forms  no  exception),  where  a  demarrer  is 
general  to  the  whole  hill,  and  there  is  any  part  of  the  hill  which  the  deleodint 
should  be  required  to  answer,  the  demurrer,  being  entire,  must  be  OTerruled :  Ih. 

EsrroppEi^ 

1.  If  the  owner  of  goods,  to  prevent  them  from  being  attached  as  his  own,  rep- 
resent that  thej  belong  to  another,  and  the  partj  to  whom  the  representation  is  made, 
relying,  and  from  the  circumstances  having  reason  to  rely,  on  the  representatioo  u 
true,  attach  the  goods  for  a  debt  due  from  the  party,  to  whom  it  was  represeottsd  that 
the  goods  belonged,  in  trover  for  attaching  the  goods,  the  owner  will  not  be  permitted 
to  show  that  his  representation  was  false,  though  at  the  time  when  he  made  it  be  hid 
no  notice  of  the  debt  on  which  the  goods  were  attached,  and  had  no  intention  to  de- 
ceive the  party  who  attached  them:    Horn  v.  CoU^  51  N.  H.,  287. 

2.  If  a  party  claiming  the  right  to  the  use  of  a  well  situated  upon  premises  about 
to  be  conveyed  by  deed,  being  present  at  the  execution  of  the  deed  and  understandiog 
its  contents,  signs  the  same  as  a  witness  thereto,  and  does  not  disclose  to  the  purchuer, 
the  fact  that  he  had  any  daim  to  the  use  of  the  well,  and  if  the  purchaser,  being  ig- 
norant of  the  party's  claim,  would  not  have  purchased  if  he  had  known  thereof  the 
party  will  not  be  permitted,  in  an  action  against  the  purchaser,  to  set  up  his  claim  to 
the  use  of  the  well,  even  though  his  omission  to  disclose  the  same  was  only  an  act  of 
gross  negligence,  and  not  of  bad  faith :    Stevent  v.  Denneii^  lb,,  329. 

3.  The  distinction  between  an  equitable  and  a  legal  estoppel  by  matter  in  pain 
commented  upon :    Ib^  329. 

Evidence. 

1.  The  contents  of  a  writing,  which  if  it  ever  existed,  has  been  lost  or  destrojed 
and  which  can  not  be  found  after  diligent  search,  may  be  proved  by  parol :  SM 
&  Melton  V.  N.  C.  R.  R  Co.,  68  N.  C,  107. 

2.  What  an  agent  says  in  the  course  of  doing  an  act  in  the  scope  of  his  agency^ 
characterizing  or  qualifying  the  act  is  admissible  as  a  part  of  the  res  getia.  But  \» 
his  right  to  act  in  the  particular  matter  in  question  has  ceased,  his  declarations  are 
mere  hearsay,  which  do  not  affect  the  principal :    Ih, 

3.  The  power  to  make  declarations  or  admissions  in  behalf  of  a  company  as  to 
events  or  defaults  that  have  occurred  and  are  past,  can  not  be  inferred  asinddental  to 
the  duties  of  a  general  agent  to  superintend  the  current  dealings  and  business  of  die 
company :    76. 

4.  To  establish  the  weight  of  nineteen  bales  of  cotton  burned  on  defendant's  nu1- 
road,  it  is  competent  for  a  witness  lo  state  the  average  weight  of  the  lot  of  thirtf- 
three  bales,  of  which  the  burned  bales  were  a  portion,  and  thus  fix  the  weight  of  tfe 
nineteen  bales  by  approximation :    lb, 

5.  There  is  an  exception  to  the  general  rule  against  hearsay  evidence,  by  which  a 
matter  of  general  interest  to  a  considerable  class  of  the  public,  may  be  prored  by 
reputation  among  that  dass :  Therefore,  It  is  competent  for  a  witness  to  state  the 
price  of  cotton,  from  information  received  through  commercial  circulars,  prices  off- 
rent  and  correspondence  and  telegrams  from  his  factor :    lb, 

6.  The  by-laws  of  a  corporation  are  not  evidence  for  it  against  strangen  who  deal 
with  it,  unless  brought  home  to  their  knowledge  and  assented  to  by  them :    A 

7.  To  show  that  a  person  to  whom  a  deed  has  been  made  conveying  property  in 
trust  did  not  accept  the  trust,  a  declaration  not  under  seal,  but  signed  by  him,  niae 
years  after  the  deed,  making  known  to  all  whom  the  matter  concerned,  'Hhat  ixDme- 
diately  on  his  receiving  notice  of  the  conveyance,  he  did  positively  refu«  to  accept 
or  to  act  under  the  trust  intended  to  be  created,  and  that  he  had  at  no  time  sinoe  ae- 
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cepted  the  troAt  or  acted  in  anj  wise  as  trustee  in  relation  to  it/'  is  proper  eyidence, 
the  party  making  the  declaration  being  dead  and  his  handwriting  proved.  Armstrong 
T.  MurriUy  14  Wallace,  120. 

&  CoortB  may  take  judicial  notice  of  the  fact  that,  by  the  'common  consent  of 
mankind,  certain  rules  of  navigation,  fixing  the  number,  color,  position,  power,  etc.; 
of  lights  to  be  used  at  sea  by  night,  on  steamers  and  sailing  vessels  respectively,  so  as 
the  better  to  guard  against  collision  by  establishing  a  uniform  rule  on  the  subject, 
have  been  acquiesced  in,  as  of  general  obligation  :     The  ScoHa,  14  Wallace,  170. 

9.  A  statement  in  figures  of  the  value  of  certain  merchandise  destroyed  by  fire, 
which  statement  professed  to  be  a  copy  of  another  and  original  statement  contained 
in  a  book — itself  destroyed  in  the  fire — accompanied  by  proof  that  on  a  certain  day 
the  witnesses  took  a  correct  inventory  of  the  merchandise,  and  that  it  was  correctly 
reduced  to  writing  by  one  of  them  and  entered  in  the  volume  burnt,  and  that 
what  is  offered  is  a  correct  copy,  may,  on  a  suit  against  insurers,  be  received  in  evidence 
to  fix  the  value  of  the  merchandise  burnt,  even  though  there  be  no  independent  reool- 
leetion  by  the  witnesses  affirming  to  the  correctness  of  the  original  statement  of  what 
they  found  the  value  of  the  merchandise  to  be  :  Insurance  Companies  v.  Weides, 
lb.,  375. 

10.  The  result  of  an  undertaking  is  sometimes  a  safe  criterion  by  which  to  judge 
of  an  act  which  caused  it:     The  Steamer  TFe66,  76.,  406. 

11.  A  plaintifif  in  ejectment,  claiming  under  a  deed  made  on  a  sale  in  a  foreclosure 
of  a  mortgage,  may  properly  put  in  evidence  the  record  of  the  proceedings  in  fore- 
closure, even  though  the  defendant  claim  by  a  deed  absolute  made  by  the  mortgagor, 
prior  to  giving  the  mortgage  under  which  the  foreclosure  took  place:  Dirst  v. 
ifoTTM,  76.,  484. 

12.  On  an  issue  between  a  partnership  and  third  parties  as  to  the  day  when  the 
partnership  was  formed,  the  mere  articles  of  partnership  are  not  evidence  in  favor  of 
the  partnership.  It  must  be  shown  by  extrinsic  evidence,  that  they  were  made  on 
the  day  when  they  purport  to  have  been  made :    Phi/pot  v.  Chruninger,  lb,,  570. 

13.  Subscribing  witnesses  to  a  will  are  allowed  to  give  their  opinions  as  to  the 
toandnesB  of  mind  of  the  testator  when  the  will  was  executed ;  but  this  rule  does  not 
apply  to  other  instruments,  especially  to  those  which  do  not  require  subscribing  wit- 
nesses: Jeter  y.  Tucker ^  1  S.  C,  245, 

EXECUTOB. 

1.  Among  other  things  a  testator  wills :  *'My  executors  are  fully  empowered  to  sell 
the  balance  of  my  estate  or  any  part  of  it  they  may  think  best  for  the  interest  of  my 
fiunily,  or  retain  the  balance  after  paying  my  just  debts,  should  they  think  it  more  to 
the  interest  and  welfare  of  my  family.  I  desire,  in  either  case,  the  property  or 
proceeds  sh^  be  kept  together  until  the  oldest  child  shall  arrive  at  a  lawful  age 
er  shall  marry,  then  the  whole  of  my  estate  shall  be  divided  between  my  wife  and 
children.  I  desire  furth^,  that  my  wife  shall  have  at  all  times  sufficient  funds  for 
the  maintenance  and  education  of  my  children,  of  principal,  if  the  interest  should 
not  be  sufficient  for  that  purpose :" 

Hddj  That  the  discretion  as  to  amount  of  the  expenditure  beyond  the  income,  or 
«f  Ihe  extent  of  the  encroachment  to  be  made  upon  the  principal,  must  be  exerdsed 
hgr  the  executor :    Jane  C.  Hinton  v.  David  Hintcn^  68  N.  C,  99. 

X  The  general  rule  is,  that  where  a  discretion  is  given  to  a  trustee,  the  Court 
%m  no  jnrisdicdon  to  control  its  exercise,  if  the  conduct  of  the  trustee  be  bona 
Jtiti  If,  liowever,  the  trustee  acts  mala  fide^  or  refuses  to  exercise  the  discretion, 
Ai  0mti  l»  obliged,  from  necessity,  to  interfere  and  take  upon  itself  the  dif>. 
pQfirer:    lb. 
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False  Refbesentations. 

A  Court  of  Equity  will  not  lend  its  aid  to  set  aside  a  contract  on  the  ground  of 
fraud,  unless  the  party  seeking  relief  has  been  misled  to  his  prejudice  or  injury. 
Courts  of  Equity  do  not,  any  more  than  Courts  of  law,  sit  for  the  purpose  of  en- 
forcing moral  obligations,  or  correcting  unconscientious  acts,  which  are  followed  by  nO 
loss  or  damage :    Roffen  y.  Higffins  57  111.,  244. 

Forfeiture. 

Where  a  forfeiture  is  made  absolute  by  statute,  a  degree  of  condemnation  lelittf 
back  to  the  time  of  the  commission  of  the  wrongful  acts,  and  takes  effect  from  that 
time,  and  not  from  the  date  of  the  decree :  Henderson^s  IH$HUed  Spirits^  14  Wal- 
lace, 44. 

Frauds,  Statute  of. 

1.  The  plaintiff  sold  the  furniture  in  his  hotel,  and  his  stable  stock  at  theaame 
auction,  and  all  upon  the  same  terms  and  condition ;  and  the  defendant  purchased  a 
large  number  of  separate  articles,  ujion  as  many  separate  bids,  and  at  separate  and 
distinct  prices,  many  of  which  were  less  than  $33.00.  This  was  regarded  a«  an  en- 
tire contract  for  the  whole  of  the  property  thus  purchased  by  the  defendant  at  the 
aggi^gsite  price,  and  will  thus  be  within  the  statute  of  frauds,  if  the  aggregate  priof 
exceeds  $33.00:    Jeimess  v.  Wendell^  51  N.  H.,  63. 

2.  In  such  case,  a  delivery  and  acceptance  of  a  part  of  the  goods  will  take  the  en- 
tire contract  out  from  the  operation   of  the  statute  of  frauds :    76.,  63. 

3.  And  it  would  make  no  difference  whether  the  sale  was  completed  in  one  day,  or 
extended  through  two  or  more  days :    76.,  63. 

4.  Where  the  terms  of  the  sale  are  "cash  on  delivery,'*  the  vendor  may  hold  a 
lien  upon  the  property  until  the  price  is  paid,  if  he  chooses ;  or  he  may  waive  the 
payment  and  relinquish  the  lien,  in  which  case,  the  title  to  the  property  will  vest  in 
the  purchaser  from  the  time  of  the  sale  :    76.,  63. 

5.  Where  the  contract  is  for  an  article  coming  under  the  general  denomination  of 
goods,  wares  or  merchandise,  the  quantity  required  and  the  price  being  agreed  upon, 
it  is  a  contract  of  sale  within  the  statute  of  frauds,  although  the  subject  matter,  at 
the  time  of  making  tlie  contract,  does  not  exist  in  goods,  but  is  to  be  converted  into  that 
state  subsequently  by  the  maker  and  vendor ;  but  if  what  is  contemplated  by  the 
agreement  is  the  peculiar  skill,  labor  or  care  of  the  maker,  then  the  contract  ia one 
for  work  and  labor,  and  not  within  the  statute :     PreaseoU  v.  Loeke^  76.,  94. 

6.  An  article  is  sold  at  the  risk  of  the  buyer  as  soon  as  the  contract  of  sale  ia  per 
fected.  If  Ihe  sale  is  of  things  which  consist  in  quantity,  and  whieli  are  sold  by 
number,  weight  or  measure,  the  sale  is  not  perfect  until  the  thing  baigained  for  is 
counted,  weighed  or  measured,  for  until  that  time  it  is  not  apparent  which  are  the 
goods  that  make  the  object  of  the  sale ;  but  the  contract  relates  only  to  an  otyect 
which  is  indeterminate,  and  which  can  be  determined  only  by  the  measuring,  weigh- 
ing, or  counting,  and  the  risk  can  not  fall  but  upon  some  determinate  thing :  76.*^. 

7.  This  rule  holds,  not  only  when  the  sale  is  of  a  certain  quantity  to  he  lakw 
from  a  larger  bulk,  but  also  when  the  sale  is  of  the  entire  quantity,  provided  it  '^ 
made  at  the  rate  of  so  much  the  pound,  measure  or  number ;  for  the  price  being  atn- 
stituted  only  for  each  pound  which  shall  be  weighed,  or  for  each  number,  (aa  each 
hundred  or  thousand)  which  shall  be  measured,  is  not.  determined  before  the  weigh, 
ing  or  measuring :    76.,  94. 

8.  Both  the  delivery  and  the  acceptance  of  the  thing  sold  must  be  nnequivocal  in 
order  to  satisfy  the  requirements  of  the  statute  of  frauds,  and  place  the  thing  aoiA  at 
the  risk  of  the  buyer :    76.,  94. 
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9.  To  constitute  deliverj  80  that  the  property  bargained  for  will  pass,  nothing 
must  remain  to  be  done  concerning  it  by  either  party :    ifr.,  94. 

Otasdtan  and  Ward. 

1.  When  a  guardian  makeii  no  effort  to  invest  his  ward's  money  at  a  profit,  but 
Dies  it  in  his  own  business,  he  converts  it,  and  is  liable  for  its  value  at  the  time  of  the 
conversion.  And  having  received  Confederate  money  and  bank  notes,  he  is  liable  for 
the  value  of  the  same  at  the  date  of  receipt,  the  former  to  be  ascertained  by  the  scale, 
and  that  of  the  latter  upon  evidence :  WinStead  et  ux.  v.  StanfieUL  guardian,  et  oL^  68 
N.C.,40. 

2.  The  converfion  by  a  guardian  to  his  own  use,  of  bonds  or  notes  belonging  to  bin 
ward,  renders  him  liable  for  their  actual  value,  not  the  value  expressed  on  the  face  of 
thesaoie:  Ih, 

3.  Upon  the  marriage  of  a  feme  ward,  compound  interest  oeasee,  and  she  has  no 
right  to  demand  the  same  in  a  settlement  with  her  guardian :  i  6. 

4.  It  is  not  neceesary  to  show  actual  fraud  in  order  to  invalidate  a  release  given  by 
a  ward  to  his  guardian  shortly  after  the  arrival  of  the  former  at  age :  Womack  v. 
il«i^lS.C.,421. 

IsJTJNCnON. 

The  proceeding  by  the  court  on  the  dissolution  of  an  injunction  upon  the  party 
claiming  damages  by  reason  of  such  injunction  suggesting  in  writing  the  nature  and 
amount  thereof,  to  hear  evidence  and  assess  the  damages,  is  not  a  new  proceeding,  but, 
follows  as  a  part  of  the  original  proceeding,  upon  the  dismissal  of  the  bill  and  disso- 
lution of  the  injunction ;  and  if  either  party  desire  a  continuance,  he  should  show 
grounds  for  it  in  the  usual  mode,  by  affidavit :  Holmes  v.  Staieler  et  al,,  bl  111.,  209. 

Iksurancb. 

1.  Insurance  may  be  effected  in  the  name  of  a  nominal  partnership,  where  the 
bosines  is  carried  on  by  and  for  the  use  of  one  of  the  partners :  Phoenix  Inmrance  Co, 
V.  flomttton,  14  Wallace,  504. 

2.  In  case  of  an  insurance  thus  effected,  where  no  representations  are  made  with 
regard  to  the  persons  who  compose  the  firm,  there  is  no  misrepresentation  on  that 
subject  which  avoids  the  policy:  /6. 

3.  And  where  the  firm  has  no  actual  care  or  custody  of  the  property  insured  (grain) 
bat  so  £ur  as  regards  its  preservation  from  fire,  it  is  entirely  in  the  control  of  the 
other  parties,  and  is  so  understood  to  be  by  the  company  making  the  insurance ;  the 
omisBion  to  inform  the  company  of  an  agreement  of  dissolution  previously  made  can 
not  be  considered  a  concealment  which  will  avoid  the  policy:  76. 

4.  Parol  evidence  is  admissible  to  explain  a  receipt,  given  by  an  agent  of  an  Insur- 
ance Company,  for  the  premium  on  a  policy  of  insurance  against  loss  or  damage  from 
fire:  FertUt  v.  N.  C.  MiUwd  Home  Im,  Co,,  68  N.  C,  11. 

5.  An  Insurance  Company  is  not  bound  by  any  private  arrangement  entered  into 
by  their  agent,  acting  without  the  knowledge  or  authority  of  the  company,  in  respect 
tothe  payment  of  the  premium  on  a  policy  of  insurance.  Especially  is  this  so,  when 
tt«€ompcny,  instead  of  affirming  the  action  of  the  agent,  gives  notice  to  the  assured 
fO^pty  his  note  when  due,  and  save  his  policy:  76. 

9.  Although  an  Insurance  Company  may  waive  the  right  to  declare  a  policy  void, 
4ir  tJie  retaon  that  a  note  given  for  cash  premium  is  not  paid  at  maturity;  still,  such 
vaiw  does  not  preclude  tlie  company  from  insisting  upon  a  condition  contained  in 
Itepoik^,  declaring  it  void  in  case  of  loss  or  damage  by  fire,  if  the  note  so  given,  or 
mtg^fftgi  thtraol',  shall  remain  unpaid  and  past  due  at  the  time  of  such  loss  or  damage : 
lit. 
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7.  The  insUKr  is  bonnd  fiiirlj  to  apprise  the  assured  of  any  defect  in  his  pt^ini* 
inary  proof  on  which  he  intends  to  insist,  so  that  the  assured  may  know  what  is  esBen- 
tial  to  a  due  presentation  of  his  claim,  and  waiver  may  be  inferred  where  the  obfectioD 
to  such  proof  is  in  general  terms:    Madsden  v.  Fhoeniz  JFlre  Ins*  Cb.,  1  S.  CX,  24. 

Intebnai«  Bevknue. 

1.  A  removal  of  distilled  spirits  from  the  place  where  distilled  to  a  bonded  ware- 
house of  the  United  Stotes,  if  made  with  irUetU  to  defraud  the  United  States  of  the 
tax  due  on  the  spirits^  is  ill^al,  and,  though  the  intent  was  never  executed,  tki 
spirits  removed  are  subject  to  forfeiture :  Henderwnfs  DiitiUed  SpirUs,  14  Wai- 
lace,  44. 

2.  The  fifth  section  of  the  act  of  July  14,  1870,  by  which  the  power  of  ooUecton 
of  internal  revenue  to  post^stamp  certain  instruments  of  writing,  and  remit  penal- 
ties for  the  non-stamping  of  them  when  iasued,  is  extended  in  point  of  time,  appliet 
to  notes  issued  before  the  passage  of  the  act  as  well  as  to  notes  issued  subsequcndf : 
PiigK  V.  McCormick,  lb.,  361. 

3.  The  "distillery  warehouses'*  which  distiUers  are  required  by  the  16tk 
section  of  the  same  act  to  provide,  situated  on  their  distillery  premises,  are  ''bonded 
warehouses,"  within  the  meaning  of  the  joint  resolution  of  Congress  of  Mardi  29, 
1869,  which  declares  that  the  proprietors  of  all  'internal  revenue  bonded  ware- 
houses*' shall  reimburse  to  the  United  States  the  expenses  and  salary  of  tiSl  store 
keepers  put  by  it  in  charge  of  them :     United  States  v.  Powell,  Ih^  493. 

4.  These  expenses  properly  include  per  diem  wages  paid  to  storekeepen  for 
taking  charge  of  them  on  Sundays :    lb. 

Judgment. 

Satisfaction  of  the  judgment  recovered  in  an  action  of  trespass  for  the  confer- 
sion  of  chattels,  passes  property  in  such  chattels  to  the  defendant ;  and  the  de* 
fendant's  title  thus  acquired  takes  effect  by  relation  from  the  time  of  the  ooavcr* 
sion :    Smith  v.  Smith,  61  N.  H.,  571. 

JUKISDICnON. 

1.  The  Supreme  Court  of  the  United  States  has  Jurisdiction  of  appeals  from  Iftt 
highest  State  courts,  under  the  25th  section  of  the  Judidary  Act,  only  in  a  limited 
number  of  cases,  and  this  court,  in  a  pointed  way,  calls  the  attention  of  the  bar 
generally  to  the  fact  that  much  expense  would  be  saved  to  suitors,  if  before  thef 
advised  them  to  appeal  from  decisions  of  these  courts  to  this  one,  the^  would 
see  that  the  case  was  one  of  which  this  court  had  cognisance  under  this  sectioo: 
Hurley  v.  Street,  14  Wallace,  85. 

2.  The  Supreme  Court  of  the  United  States  has  not  Jurisdiction  under  the  2Sth 
section  of  the  Judiciary  Act,  unless  it  can  be  seen,  from  the  record,  that  a  State 
court  decided  the  question  relied  on  to  give  this  court  jurisdiction :  Cotkr^t  v.  Fotfr 
J6.,  5. 

8.  Nor  under  that  section,  when  the  decision  of  the  State  Court  is  made  on 
precedents  of  general  jurisprudence  of  this  court  or  one  of  its  own  similar  pn" 
existent  rules;  notwithstanding  (in  the  latter  case),  that  the  State  have  safaM- 
quently  made  the  rule  one  of  the  articles  of  its  coostttotion :  Oopertm  v.  Btrnfj^^ 
216;  Tennessee  Bank  v.  Bank  (/  La.,  9;  Pakn/er  v.  Mar^m,  10;  Senior  ▼.  BmM, 
14  WaUaoe,  13. 

4.  Nor  under  that  section,  if  the  judgment  of  the  State  court  maijf  bafe  btea 
given  on  grounds  which  the  section  does  not  make  cause  for  errocv  as  well  as  opoB 
some  ground  which  it  does  so  make :  Steine's  v.  Frankkm  OmnJI^t  15 ;  KmwM  £> 
-^  v.  PorOand  R.  B,,  14  Walhice,  23. 
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5.  Nor  (when  the  State  Court  is  composed  of  a  Chief  Justice  and  associates)  un- 
less the  writ  he  allowed  hj  the  Chief  Justice  himself:  BarUmeyer  y.  Iowa,  14 
Wallace  26. 

6.  Verbal  agreement  between  A.  and  B.,  wherebj  A.  agreed  to  make  advances 
to  B.  in  money,  proTLBions,  etc.,  to  enable  the  latter  to  carry  on  a  turpentine 
&nn;  and  B.  agreed  to  deliver  to  A.  the  products  of  the  farm,  to  be  by  him 
lent  to  market,  sold,  and  the  proceeds  applied  to  refund  the  advances.  A.  made 
idfaoceB  under  the  agreement,  and  B.  in  denial  of,  and  in  fraud  of  As  rights, 
shipped  products  of  the  farm  to  market 

Hddf  That  A  could  not  maintain  a  bill  in  equity  against  B.  for  discovery, 
specific  performance  of  the  agreement,  or  injunction :  Hall  v  Joiner^  et  aL,  \ 
a  C,  186. 

7.  The  former  remedial  jurisdiction  of  equity,  which  arom  out  of  the  necessity 
lor  discovery,  was  superseded  by  the  Act  making  parties  competent  witnesses:  Ih, 

8.  It  is  a  consequence  of  the  act'  which  excludes  courts  of  equity  from  jurisdic- 
tion, where  there  is  plain  and  adequate  remedy  at  law,  that  where  a  new  remedy  is 
conferred  at  law,  it  operates  to  destroy  the  pre-existing  jurisdiction  in  equity  as- 
lomed  for  want  of  such  l^al  remedy :    Ih, 

LsoAJL  Tender. 

A  decree  ordering  payment  in  coin  of  a  debt  contracted  before  the  passage  of 
the  Legal  Tender  Acts  reversed,  on  the  authority  of  the  Legal  Tender  Ques,  (12 
Willaoe,  476)  Bigler  v.  Waller,  14  Wallace,  298. 

Lien  in  Admiralty. 

1.  While  courts  of  admiralty  are  not  governed  by  any  statute  of  limitations, 
thej  adopt  the  principle  that  laches  or  delay  in  the  judicial  enforcement  of  mari- 
time liens,  will,  under  proper  circumstances,  constitute  a  valid  defense :  The  Key 
C%,  14  Wallace,  653. 

2.  No  arbitrary  or  fixed  period  of  time  has  been,  or  will  be  established,  as  an 
inflexible  rule,  but  the  delay  which  will  defeat  such  a  suit,  must,  in  every  case, 
depend  on  the  peculiar  equitable  circumstances  of  that  case :    lb. 

Inchoate  rights  to  land  in  the  territory  o(  such  as  some  made  A.  D.  1789 
were  of  imperfect  obligation  on  the  United  States,  when  succeeding  A.  D.  1803, 
to  the  ownership  of  the  region.  Their  nature  and  obligation  stated :  Deni  v. 
Emmeger,  14  Wallace,  308. 

M<nnoAOE. 

1  A  mortgagee  claiming,  under  a  proceeding  which  purported  to  be  a  fore- 
ckMure^  but  which  was  a  void  proceeding,  is  not  liable  for  rents  and  profits  un- 
Um  he  have  actually  received  them :    Bigler  v.  Waller,  14  Wallace,  297. 

%  To  redeem  property  which  has  been  sold  under  a  mortgage,  as  is  allegecl, 
imgnkrly,  the  whole  mortgage  money  must  be  tendered,  or  if  suit  brought,  be 
pitt*  iftto  court  zCoUins  v.  Biggs^  lb.,  491. 

H  WntUPBf  on  a  mortgage  of  a  stock  of  goods  in  a  country  store,  it  was  agreed, 
fNito%«  that  the  mortgagor  should  continue  in  possession  of  the  store  and  goods, 
•at  tdBtlid  goods  as  before  for  his  own  benefit,  and  he  did  so,  it  was 

tiii  ilndi  an  arrangement  was  inconsistent  with  the  avowed  object  of  the 
«li  reodesed  it  firaudulent  and  void  as  to  the  mortgagor's  creditors  :    PiU' 
wii%V^%Md^  (1  K.  H.,  192. 
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Motion  for  Be-heariko. 

In  an  equity  suit,  the  granting  or  refusing  to  grant  by  the  highest  court  of  the  State, 
not  a  subject  for  review  by  the  Supreme  Court  of  the  United  States :  Setac^i  t. 
Franklin  Ocmntyf  14  Wallace,  15. 

Municipal  Ck)RP0RATi0N8. 

The  authorities  of  towns  and  cities  have  ample  power  to  lay  out,  opra,  grade,  re- 
grade,  level,  and  pave  or  gravel  streets  and  alleys,  and  to  eatablish  drains  and  sewers 
culverts  and  embankments,  whenever  they  are  necessary  for  the  improvement  of  such 
streets  and  alleys,  and  where  the  work  is  done  with  proper  care  and  skill,  and  withoQt 
malice,  the  town  or  city  will  not  be  liable  for  any  consequential  damages  that  maj 
result  therefrom :     Ciij/  of  Delphi  v.  JSmyis,  36  Ind.,  90. 

Kational  Banks. 

1.  May  be  sued  in  any  State,  county,  or  municipal  court  in  the  county  or  city  where 
located,  having  jurisdiction  in  similar  cases :  Bank  of  Bethel  v.  Bahqaioqne  Baniky  U 
Wallace,  383. 

2.  Do  not  lose  corporate  existence  by  mere  default  in  paying  drcolating  notei,  and 
upon  the  mere  appointment  of  a  receiver :  Ih, 

3.  May  be  sued  though  a  receiver  has  been  appointed  and  is  acting:   Ih. 

4.  The  decision  of  the  receiver  against  the  validity  of  a  claim  presented  to  Um 
for  a  dividend  is  not  final ;  the  creditor  may  proceed  afterwards  to  have  it  jodidalij 
ac^'udicated  in  a  suit  in  a  proper  State  Court,  against  the  bank  :  lb. 

Note, 

A  negotiable  note;  payable  on  demand,  was  indorsed  thirteen  months  after  it  wis 
given, — the  consideration  for  the  indorsement  being  an  agreement  to  snppoit  the 
payee.    In  an  action  by  the  indorsee  against  the  maker,  it  was 

Hdd^  that  the  maker  might  set  off  a  debt  due  to  him  from  the  payee  at  the  date  of 
the  indorsement:  Cnms  v.  Brown,  51  N.  H.,  486. 

Nuisance. 

The  discretion  resting  in  the  court  as  to  ordering  the  abatement  of  a  private  nui- 
sance is  a  legal  discretion,  to  be  exercised  affirmatively  whenever  the  interests  or  hap- 
piness of  individuals  or  the  community  may  require  it :   Maxwell  v.  Boyne^  36  Ind., 
120. 
Parol. 

1.  When  the  contents  of  a  writing  come  collaterally  in  question,  such  writing  need 
not  be  produced,  but  parol  evidence  as  to  its  contents  will  be  received :  PoUotk  ?.  ITtl- 
coz,e(a/.,  68N.  C.,46. 

2.  Where  two  notes,  a  part  of  the  consideration  in  the  purchase  of  a  tract  of  Imd, 
had  been  destroyed  by  the  payer  after  a  settlement,  in  the  usual  course  of  bonnefl^^ 

Heldy  that  such  need  not  be  produced  on  a  triaU  impeaching  the  consideration  of 
the  deed  for  fraud,  and  that  parol  testimony  of  their  contents  was  properly  allowed. 
(Quaere,  as  to  the  admissibility  of  the  evidence,  if  the  notes  had  not  been  lost?  Ih. 

Parties. 

1.  In  a  suit  in  the  Circuit  Court  of  the  United  States  by  a  distributee  of  the  estateof  t 
decedent  to  recover  a  distributive  share,  the  mere  fact  that  the  administrator  b  olde^ 
ed  to  account  before  a  master  does  not  make  parties  all  who  were  entitled  to  di^nbu- 
tion,  nor  authorize  a  decree  in  their  favor :  Hook  v.  Bayne,  14  Wallace,  252. 

2.  If  such  persons  do  not  appear  before  the  master,  no  decree  can  be  made  kt  <" 
against  them,  because  they  would  not  be  bound  thereby:  lb. 
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Patents. 

1.  The  andent  mode  of  aimalling  or  repesHog  the  king's  patent  was  bjr  a^e/oeios, 
genenJly  brought  iof  the  Chancery  where  the  record  of  the  iastrament  wms  found : 
M(miy  V.  WhiUney,  14  Wallace,  434. 

2.  In  mod^m  times  the  0>art  of  Chancery,  sitting  in  equity,  entertained  a  similar 
jurisdiction  by  bill  when  the  ground  of  relief  is  fraud  in  obtaining  the  patent,  and 
ia  this  country  it  is  the  usual  mode  in  all  cases,  because  better  adapted  to  the  in  vest!- 
gition  and  to  the  relief  to  be  administered.  But  kL  fa,  could  only  be  sued  out  in  the 
English  courts  by  the  King  or  his  Attorney-General,  except  in  cases  where  two  pat- 
ents had  been  granted  for  the  same  thing  to  different  individuals,  and  the  16th  sec- 
tion of  the  Act  of  July  4th,  1836,  concerning  patents  for  inventions,  is  based  upon 
analogous  principles.  Both  upon  this  authority  and  upon  'sound  principle,  no  suit 
can  be  brought  to  set  aside,  annul,  or  declare  void,  a  patent  issued  by  the  government, 
except  in  the  class  of  cases  above  mentioned,  unless  brought  in  the  name  of  the  gov- 
ernment, or  by  the  authority  or  permission  of  the  Attorney-General,  so  as  to  be  under 
his  control :  lb, 

PUBUO  COfiFOBATIOllS. 

1.  The  records  of  a  public  corporation  are  admissible  in  evidence  generally.  Their 
icts  are  of  a  public  character,  and  the  public  are  bound  by  them :  WeUh  et  al.  v. 
C%  ^  Wihnm^mi  24  N.  C,  68. 

2.  The  corporate  powers  of  cities  and  towns  are  emanations  from  the  State,  granted 
for  purposes  of  convenience,  and  they  are  not  allowed  in  the  exerdse  of  those  powerg 
to  contravene  the  policy  of  the  State,  or  exceed  the  powers  conferred,  and  much  less 
those  which  axe  either  expressly  or  impliedly  prohibited  :  lb. 

3.  Therefore,  Where  the  city  of  W.  in  1862,  borrowed  money  from  A.  and 
gave  him  a  bond,  which  money  was  used  indirectly  in  aid  of  the  rebellion,  and  A., 
before  the  bond  became  due,  transferred  it  to  B.  without  notice  as  to  its  consideration, 
and  the  city  in  1867,  by  virtue  of  an  Act  of  Assembly,  took  up  the  bond,  and  issued 
to  B.  in  its  place  other  bonds  with  coupons  attached,  who  afterwards  sells  the  coupon 
h  nds  in  opep  market,  for  a  fair  price,  and  without  any  notice  as  to  the  illegality  of 
the  original  consideration,  to  C.  In  a  suit  by  C.  against  the  city,  to  recover  the  cou- 
p<»is  on  the  bonds  purdias^  from  B.,  it  was 

Edd,  That  C.  could  not  recover,  for  the  reason  that  all  bonds  of  a  like  nature  had 
been  declared  void  by  the  ordinance  of  the  Convention  of  1865,  and  the  payment  of 
the  same  was  thereby,  and  by  sec.  13,  art.  7,  <^  the  Constitution,  prohibited,  and  as 
bang  against  public  policy:  R, 

4.  Bonds  ismed  by  municipal  corporations,  under  their  corporate  seal,  payable  to 
bearer,  are  negotiable,  and  are  protected  in  the  hands  of  the  rightful  owner  by  the 

of  commerce,  which  are  a  part  of  the  common  law  :  lb. 


FCBOHAasB  WITHOUT  Nonc£. 

,  A  person  purchasing  for  value  in  one  State  under  a  will  probated  in  it,  on  a  sur- 
ngtiKfB  order  of  another  State  where  the  decedent  died,  admitting  the  will  to  pro- 
late there,  will  be  protected  in  his  purchase  against  heirs-at-law,  though  after  the 
|M«liMe  the  surrogate's  order  has  been  reversed  by  the  highest  court  of  the  State 
vltielln  oztkr  was  made,  and  the  supposed  will  declared  null ;  the  reversal  having 
^Mjiaide after  the  sale  and  after  the  devisee  in  the  will  had  sold  out  all  his  interest 
iltoilMbein-at-law,  and  the  purchaser  from  the  devisee  not  having  been 
Ibih^  phxseedings  setting  the  surrogate's  order  aside :  Foulke  v.  Zimmer^ 

WU  J»— HO.  lU— 7 
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Railroad. 

1.  TheBtatutes  in  force  from  1849  to  1851,  providing  for  the  aaienmeDt  of  tlieduD- 
ages  of  a  land-owner  whose  land  was  crossed  by  a  railroad,  did  not  authorise  the  as- 
sessors to  include  the  damage  which  was  or  might  be  occasioned  to  such  land-owner 
by  the  construction  of  the  railroad  over  the  land  of  other  pttrsons :  EaUm  ▼.  B,  C.  & 
k  R  B.,  61  N.  H.,  604. 

2.  A  railroad  corporation,  claiming  to  act  under  legislative  authority,  removed  a 
natural  barrier  situated  north  of  E.'8  land,  which  theretofore  had  completely  protected 
£.*8  meadow  from  the  effects  of  floods  and  freshets  in  a  neighboring  river.  In  come- 
quence  of  this  removal,  the  waters  of  the  river,  in  times  of  floods  and  freshets,  soiue- 
times  flowed  on  to  K's  land,  carrying  sand,  gravel,  and  stones  thereon  : 

Htldy  that  this  was  a  taking  of  E.'s  property,  within  the  meaning  of  the  Gonstita- 
tional  prohibition ;  and  that  the  Legislature  could  not  authorize  the  infliction  of  soch 
an  injury  without  making  provision  for  compensation  :  /&.,  604. 

3.  A  railroad  corporation  constructed  their  road  across  the  farm  of  R  Damage* 
were  assessed  under  the  statute,  and  paid  to  £.  E.  released  the  corporation  from 
damages  on  account  of  the  laying  out  of  the  road  over  his  land.  Northerly  of  E.'s 
ifarm  there  was  a  ridge  of  land  completely  protecting  the  farm  from  the  efiSMsta  of 
:  floods  and  freshets  in  a  neighboring  river.  Through  this  ridge,  the  corporatioii,  in 
constructing  their  road,  made  a  deep  cut,  through  which  the  waters  of  the  river  in 
.floods  and  freshets  sometimes  flowed,  carrying,  on  one  occasion,  sand,  gravel,  and 
-stones  upon  £.'&  farm  : 

HM,  that  if  even  the  corporation  had  constructed  their  road  at  said  cut  with  dne 
care  and  prudence,  E.  could  recover,  in  an  action  on  the  case,  such  damages  as  had 
!been  caused  him  in  consequence  of  the  corporation's  cutting  away  the  ridge  north  of 
E.-8  farm,  and  thereby  letting  the  river,  in  times  of  freshet,  run  through  this  cot  and 
damage  E.*s  land :  ift.,  604. 

Res  AnjUDicATA. 

The  principle  of  res  adjuiioaia  embraces  not  only  what  has  actually  be^  detenD« 
ined  ia  a  former  case,  but  also  extends  to  any  other  matter  properly  involved,  abd 
which  might  have  been  raised  and  determined  in  it:  Roger8,Y,  Higginij  67  IlL,  244. 

Rescissioh  op  Contracts  in  Equity. 

1.  Mental  imbecility  alone  will  not  authorise  a  coiul  of  equity  to  set  aside  an  ex- 
cuted  contract,  the  mental  weakness  of  the  parly  not  amounting  to  an  incapacity  to 

comprehend  the  contract,  and  there  being  no  evidence  of  imposition  or  undue  influ- 
ence :  Rogers  v.  Higgins,  67  111.,  244. 

2.  Solicitation,  importunity,  argument  and  persuasion  to  induce  the  party  to  enter 
into  a  contract,  would  not  of  themselves  affect  the  validity  of  a  deed :  lb, 

3.  Where  a  party  seeks  to  rescind  a  contract  for  fraud,  he  must  ask  the  aid  of  the 
court  in  a  reasonable  time:  lb, 

SrAifps. 

Not  required  to  an  indorsement  of  a  promissory  note,  nor  to  a  waiver  in  writings 
by  an  indorMr,  of  demand  and  notice:  Pugh  v.  McCarmioky  14  Wallace,  361. 

Tax. 

1.  Under  the  statute  of  1869,  ch.  4,  all  the  deposits  and  aocumnlations  in  the  set* 
eral  savings  baakB  in  this  State,  however  such  deposits  and  accumulations  may  be  in* 
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jt,ni  rai<\.        *^«K-KskB ;  and  nuch  taxes  ore  to  be  pdd  to  the  State,  in 
«  Bcmk  v     **^I*OBitB,  Ac.,  are  not  liable  to  Miy  other  tax  r   Rodnng- 
Wn  ^"'^^^^^'-tomourt,  52  N.  H.,  17. 
■  .;  ^^VTi^*""^"*  **B»  bank,  u)d  purchased  with  the depooits and  acco- 

st ^   .  '^  i^    '**VKcler  said  statute,  lubiect  lo  taxation  a«  real  estate  in 

w\, ^ '  H  *^    taxitioD  IB,  that  the  same  property  nhftll  not  be  bu^ 

,  'V   \,  *\,.  *  *!«  iame  party :  lb, 

'■',•         '^  L*    •  ^  '    ^  certain  ciasa  or  kind  of  property  is  liable  to  be 

'i--^f.^  •      '   <  itute,  it  followa,  u  a  l^al  conclusion,  that  the 

f  the  same  properly  Bhuuld  be  subject  lo  auotber 


a  town  or  the  collec' 

ad,  as  the  paKy  bao  a 


,Aitb  otbera)  is  that  the  court  will 
.  ae  a  simple  application  for  abntement, 
n  taken :  R. 


,ji  agreement  with  B.  lo  save  from  a  wrecked  veasel  as  much 

<t  be  saved,  and  B.  agrees  to  allow  him,  A.,  for  bis  eervices,  such  a 

>:  property  saved,  aa  compensation ;  and,  in  pursuance  of  such  agree- 

.,  reEOVera  from  the  wreck  a  portion  of  Ibe  cargo  and  lands  it  on  tbe  beach  in 

jfC^  of  MfMy ; 

^^^  that  A.  and  B,  are  tenants  in  tommon  of  the  property  so  saved,  and  that  tbe 
atgjAed  ihare  of  A.  is  lirfile  to  be  aeiied  by  the  Sheriff  under  a  warrant  of  altacb- 
««»*       „    ..      ,      ^      ,n.^_^.i_    »--.  18  N.  C,  17. 

ir,  requeoling  him  lo  pay  lo  a  third 
action,  which  a  court  of  law  (tbe 
)  will  recogniie  ajid  enforce :  Con- 

he  validity  of  each  an  aaoignmeni; 
lo  required  in  order  to  establieb  his 

.  of  a  debt,  that  the  debt  should  be 
itect  the  righlB  of  tbe  aeaignee  from 
^arnngtim,  lb.,  40B. 
ly  assigned,  provided  at  the  date  of 
which  the  debt  is  to  grow ;  lb.,  409. 
ice  of  such  BBsignmenI,  is  eeiwnlial 
'  assignee ;  lb.,  409. 

Kinal  securiUes,  in  contradistinction 
Id  aa  proper  snbjects  for  the  invest- 
which  ought  to  be  made  to  appear 
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2.  That  the  honds  in  question  were  sought  after,  at  the  time  the  investments  were 
made,  hy  prudent  and  sagacious  men ;  that  no  investment  at  that  time  was  regarded 
as  more  safe  or  judicious ;  that  they  bore  7  per  cent,  interest,  payable  semi-anniiallj, 
and  were  a  favorite  investment  with  capitalists ;  that  their  coupons  were  taken  bj  the 
merchants  as  so  much  money ;  that  the  guardian  acted  in  entire  good  faith,  and  pur- 
chased at  the  same  time  other  bonds  of  the  same  kind  for  himself;  and  that  $900,000 
or  $400,000  of  them  were  held  by  citizens  of  the  district: 

Hddy  not  to  justify  the  investments :  lb. 

3.  When  the  instrument  creating  the  trust  directs  in  what  kind  of  property  the 
funds  shall  be  invested,  the  trustee  will  be  liable  for  departing  from  the  directioD, 
unless  it  is  done  without  fault  on  his  part  Where  there  is  no  such  direction,  and 
the  investment  is  made  in  securities  of  a  class  not  disfavored  by  the  court,  then,  if 
the  trustee  acts  with  prudence  and  honesty,  he  will  not  be  liable  if^  from  circamstances 
which  he  could  not  control,  a  loss  should  ensue :  Sanders  v.  Rogers^  1  S.  C^  452. 

Vendob  and  Vendee. 

1.  In  an  action  for  the  breach  of  a  covenant  of  seizin,  the  general  rule,  *that  the 
vendee  recovers,  as  damages,  the  price  paid  for  the  land,  with  interest  from  the  time 
of  payment,  is  subject  to  many  modifications,  as  where  his  (the  vendee's)  loss,  in  per- 
fecting the  title,  has  been  less  than  the  purchase  money  and  interest,  he  can  only 
recover  for  the  adtwl  injury  sustained :  Farmers^  Bank  of  North  Carolina  v.  Qlenn  et 
ur.,  68  N.  C,  35. 

2.  And  if,  after  the  sale  to  the  vendee,  the  vendor  perfects  the  title,  such  sobse 
quently  acquired  title  enures  to  the  vendee  by  estoppel ;  which,  being  a  part  of  the 
title,  may  be  given  in  evidence  without  being  specially  pleaded :  lb, 

Watveb. 

1.  Where  the  insured,  within  the  time  limited,  furnished  the  agent  of  the  insured 
with  the  preliminary  proofs  of  the  loss,  and  they  were  received  without  objection  to 
their  sufficiency,  and  objections  to  the  payment  of  the  loss  were  afterward  put  upon 
other  grounds: 

Heldj  that  the  defects  in  the  proofs  must  be  regarded  as  waived :  Hr.yhr  v.  hu,  Co^ 
61,  N.  H.,  50. 

2.  Heldf  also,  that  the  waiver  would  extend  to  the  case  where,  instead  of  the  certifi- 
cate of  the  nearest  magistrate,  as  the  rules  required,  a  certificate  of  a  reputable  dti- 
zen,  not  a  magistrate,  was  received  and  assented  to  by  the  agent  of  the  insarer  n» 
sufficient:  i&.,  50. 

A  direction  in  a  will  to  divide  an  estate  real  and  personal,  is  not  a  direction  to  9^ 
the  real  estate  for  a  division;  hence  the  words,  "The  rest  and  residue  of  my  ertate, 
whether  real  or  personal,  I  give  to  be  divided  between  the  l^^atees  herein  mentioned, 
in  proportion,"  Ac.,  confer  no  power  on  the  administrator  eum  (estamento  ann/exo  to  sell 
such  real  estate  for  the  purpose  of  a  division :  McDowdl^  admr.^  v.  WhiU,  68  N.  C,  65. 

Witness. 

1.  Under  our  statutes  neither  interest  nor  infamy  is  any  disqualification  aa  a  wit- 
ness, whether  as  a  party  or  otherwise :    ClemenU  v.  MarUan,  52  N.  HL,  31. 

2.  Nor  are  those  disqualifications  any  longer  operative,  which,  being  founded  opon 
grounds  of  public  policy,  such  as  the  fear  of  producing  dissensions  and  strife  in  ^mb- 
ilies  and  encouraging  perjury,  where  held  at  common  law  sufficient  to  exclude  hns- 
bands  and  wives  from  testifying  for  or  against  each  other  in  all  cases :  lb. 

3.  Instead,  therefore,  of  the  common  law  rule  that  the  wife  could  not  widtf  fof  ^ 
against  her  husband,  and  vice  versa,  for  the  double  reason  that  their  interest!  weie 
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identical,  and  that  it  was  also  contrary  to  sound  public  policy,  this  rule  in  this  State 
DOW  is  that  husband  and  wife  may  elect  and  be  compelled  to  testify  for  or  against  each 
other  in  all  cases  where  the  court  can  see  that  their  examination  as  witnesses  upon 
the  points  to  which  their  testimony  is  offered  will  not  lead  to  a  Tiolation  of  marital 
confidence:  76. 

4  Therefore,  when  one  party  to  a  suit  is  an  executor  or  administrator,  and  does 
not  elect  to  testify,  although  the  other  party  is  thus  precluded  from  being  a  witness, 
yet  his  wife  may  be  called  as  a  witness,  either  for  or  against  her  husband,  where  no 
Yiolation  of  marital  confidence  is  involved :  76. 

5.  Conyersations  between  the  husband  and  third  persons,  and  whioh  were  heard 
by  the  wife,  would  not  ordinarily  come  within  this  exception :  lb, 

6.  And  when  the  wife  acted  as  the  agent  of  the  husband,  in  a  matter  requiring  no 
gpedal  confidence,  and  where  no  such  confidence  is  bestowed,  and  where  any  other 
penon  could  have  acted  just  9»  well,  she  may  ordinarily  state  any  fs^^  learned  in 
course  of  ioch  agency ;  lb. 
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[Digest  of  recent  dedsions  of  the  Supreme  Coarts  of  Alabamft  ^ftnnary  Term,  187S),  Iowa  (De 
cember,  1872),  PemiBylvania  (March,  1878),  Tenneesee  (April  and  September  Terma,  1878,  at  Jtc^soo 
and  Knozville),  and  of  the  Supreme  Court  of  the  United  States  (December  Term,  1878);  United 
States  Circuit  Court  Northern  District  of  Illinois  (February,  1878),  United  States  Clrcnit  Coort 
Western  District  of  Michigan  (March,  1873),  and  United  States  Circuit  Court  Eastern  Di«tiictoi 
KlBsouri  (March,  1873).] 

Action  to  Recovee  Money  Paid  for  Tax. 

Assumpsit  for  money  had  and  received  is  the  appropriate  remedy  to  recover  back 
moneys  paid  under  protest  for  internal  revenue  taxes  illegally  exacted,  or  where  an 
appeal  in  such  a  case  was  duly  taken,  before  making  the  payment,  to  the  commis- 
sioner, without  success ;  and  if  commenced  in  the  State  court  the  action  may  be 
removed  on  petition  of  the  defendant  into  the  circuit  court  for  the  district  where  the 
service  was  made,  and  in  that  state  of  the  case  the  jurisdiction  of  the  circuit  oonrt  a 
clear  beyond  doubt,  irrespective  of  the  citizenship  of  the  partieR,  as  it  is. made  why 
the  express  words  of  an  act  of  Congress :  WUliams  v.  Reynolds,  United  States  Su- 
preme Court,  December  Term,  1872. 

Administration — Limitations,  two  and  three  years. 

Where  one  party  to  a  note  resided  in  Tennessee,  but  assigned  his  interest  to  foreigs 
partners  before  the  death  of  the  payor,  and  all  the  holders  and  their  Baagoe^  in 
bankniptcy  were  non-residents: 

Held^  that  by  the  statute  three  years  was  required  to  complete  the  bu* :  Baiky  v. 
Brooks^  Supreme  Court  of  Tennessee,  September,  1872. 

Agency — War  Redemption. 

1.  An  agent  bid  off  lands  at  sheriff's  sale,  and  return  was  made  that  the  land  wv 
sold  to  H.  C,  agent  of  the  plaintiff.  The  war  intervening,  the  debtor  tendered  the 
redemption  money  to  H.  C,  who  refused  to  receive  it: 

HeJdy  that,  the  purchase  was  by  H.  C;  that  if  this  was  not  so,  his  principals  were 
hound  by  the  vendor:  Darling  v.  Levm^  Supreme  Court  of  Tennessee,  Septem- 
ber, 1872. 

2.  A.  directed  B.,  her  son,  to  pay  C.  $5,000,  then  in  B.'s  hands,  in  part  satisfac- 
tion of  A.'s  debt  to  C  B.  wrote  to  C.  for  instructions,  and  pursuant  to  in- 
struction, remitted  to  C.  $3,000.  C.  directed  him  to  let  D.  have  the  remainder  on 
his  giving  personal  security  and  a  deed  of  trust  on  certain  lands.  B.  let  D.  have  the 
money  without  the  deed  of  trust : 

Hdd,  that  A.  was  entitled  to  a  credit  for  the  $2,000 :  WiUiam$  v.  WySHam, 
Supreme  Court  of  Tennessee,  September,  1872. 

Aliens. 

1.  Aliens  domiciled  in  the  United  States  in  1862,  were  engaged  in  manufactaring 
saltpetre  in  Alabama,  and  in  selling  that  article  to  the  Confederate  States,  knowing 
tliat  it  was  to  be  used  by  them  in  the  manufacture  of  gunpowder  for  the  prosecution 
of  the  war  of  the  rebellion: 
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Heldf  that  they  thtis  gave  aid  and  comfort  to  the  rebellion :  OariiaU  et  ai,  ▼.  United 
Stales,  Supr^ne  Court  of  United  States,  December  Term,  1872. 

2.  The  doctrine  of  Hcmauer  v.  Doom,  reported  in  12ch  Wallace,  that  "he  who, 
being  boond  bj  his  allegiance  to  a  government,  sells  goods  to  the  agent  of  an  armed 
combination  to  ovenhrow  that  government,  knowing  tliat  the  purchaser  buys  them 
for  that  treasonable  purpose,  is  himself  guilty  of  treason  or  a  misprision  thereof,"  re- 
peated and  reaffirmed :    Ih, 

3.  Aliens  domiciled  in  the  United  States  owe  a  local  and  temporary  allegiance  to 
the  government  of  the  United  States ;  they  are  bound  to  obey  all  the  laws  of  the 
country,  not  immediately  relating  to  citizenship,  during  their  residence  in  it,  and  are 
equally  amenable  with  citizens  for  any  infraction  of  those  laws.  Those  aliens  who, 
being  domiciled  in  the  country  prior  to  the  rebellion,  gave  aid  and  comfort  to  the 
rebellion,  were,  therefore,  subject  to  be  proseaited  for  violation  of  the  laws  of  the 
United  States  against  treason  and  for  giving  aid  and  comfort  to  the  rebellion:    Ih, 

4.  The  proclamation  of  the  President  of  the  United  States,  dated  December  25tb, 
1868,  granting  "unconditionally,  and  without  reservation,  to  all  and  to  every  person 
who,  directly  or  indirectly,  participated  in  the  late  insurrection  or  rebellion  a  full 
pardon  and  amjiesty  for  the  offense  of  treason  against  the  United  States,  or  of  ad- 
hering to  tlieir  enemies  during  the  late  civil  war,  with  restoration  of  all  rights, 
privileges,  and  immunities  under  the  Constitution  and  the  laws  which  have  been 
made  in  pursuance  thereof,"  includes  aliens  domiciled  in  the  country  who  gave  aid 
and  comfort  to  the  rebellion:    Ih, 

5.  The  pardon  and  amnesty  thus  granted  relieve  claimants  prosecuting  in  the 
Court  of  Claims  for  the  proceeds  of  captured  and  abandoned  property,  under  the 
act  of  Congress  of  March  12th,  1863,  from  the  consequences  of  participation  in 
the  rebellion,  and  the  necessity  of  establishing  their  loyalty  in  order  to  prosecute 
their  clainis,  which  would  otherwise  be  indispensable  to  a  recovery:    Ih, 

6.  By  the  proceeding  known  as  a  "petition  of  right,"  the  government  of  Great 
Britain  accords  to  citizens  of  the  United  States  a  right  to  prosecute  claims  against 
that  government  in  its  courts,  and  therefore  British  subjects,  if  otherwise  entitled, 
may,  under  the  act  of  Congress  of  July  27th,  1868,  prosecute  claims  against  the 
United  States  in  the  Court  of  Claims:    Ih, 

Abbitrament  akd  Awabd. 

A  reference  to  two,  with  power  to  choose  a  third  referee,  the  decision  of  the  referees 
to  be  final  requires  the  concurrence  of  the  three  to  make  an  award :  if.  <fc  C,  R,  B, 
Co.  V.  Pitiow,  Supreme  Court  of  Tennessee,  April,  1872. 

Attachment — Bankruptcy  Practice.. 

Attachment  bill  filed  against  a  debtor  who  had  conveyed  property  in  trust,  alleg- 
ing that  the  conveyance  was  void  as  in  fraud  of  creditors.  Trustees  replevied. 
Debtor  became  bankrupt  and  pleaded  his  bankruptcy  pending  the  suit.  Court  refused 
to  render  any  personal  judgment  against  the  bankrupt,  but  gave  judgment  against 
the  trustee  for  the  return  of  the  property  or  payment  of  so  much  of  its  value  as 
would  pay  complainant's  debt: 

fleW,  right :     Nelson  v.  EijUr,  Supreme  Court  of  Tennessee,  September,   1872. 

Attachjcert — ^Reflevt  Bond. 

A  replevy  bond  which  does  not  recite  any  levy  on  property,  nor  make  any  refer- 
ence to  the  profjerty,  is  good  where  it  ascertains  the  suit,  the  amount  to  be  paid,  and 
the  f?ent  in  which  the  payment  is  to  be  made.  Code,  773,  774 :  Stephens  v.  Greene 
Omify  Iron  Works,  Supreme  Cotu*t  of  Tennessee,  Sept.,  1872. 
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Attorney  and  Coxtn^l.  • 

The  appearance  of  an  attornej  for  a  married  woman,  will  be  preBumed  to  be 
upon  lawful  authority  in  a  proceeding  for  sale  of  the  lands  of  the  wile  on  the 
joint  petition  of  husband  and  wife :  Kindle  ▼.  T^tus^  Supreme  Court  of  Tennenee, 
April,  1872. 

Bankruptcy— Fraudulent. 

A  replication  in  a  State  court  to  a  plea  of  bankruptoj,  that  it  was  obtained  ^ 
fraudulent  concealment  of  assets,  is  bad.  The  State  Courts  have  no  jurisdiction  of  the 
matter :    Morris  v.  Oreed,  Supreme  Court  of  Tennessee,  Sept.,  1872. 

But  a  replication  that  the  Court  of  the  United  States  in  Ohio,  which  discharged 
the  bankrupt,  had  no  jurisdiction,  because  he  was  a  citizen  of  Tennessee,  and  so 
the  discharge  void  is  a  good  plea  in  a  State  Coui^ :  Hennessey  v.  MilU^  Xashrille, 
December  14,  1872. 

BiLM  AND  Note*— Order. 

1.  A.  gave  an  order  on  B.  for  $30.50,  which  was  presented  to  R,  who  admitted  in 
indebtedness  of  $24,  and  increasing  daily,  agreeing,  when  it  were  up  to  the  amount,  to 
accept.  A  third  party  served  a  garnishment  to  reach  the  same  debt  B.  answered 
that  he  owed  $26.50,  for  which  judgment  was  rendered.  The  holder  of  the  order 
then  sued  B: 

Heldy  not  entitled  to  recover :  DeUqwrt  ▼.  Mvneon,  Supreme  Court  of  Tennessee 
Sept.,  1872. 

2.  A  statement  of  an  account,  part  of  which  is  not  yet  due,  followed  by  the  wordi, 
"  Please  pay  the  above  amount  to  D.  and  C.,'*  is  an  order,  and  not  an  assignment :  Ih, 

3.  A  presentation  of  an  order  for  acceptance,  with  a  promise  by  the  payor  to  aoo^ 
when  the  amount  was  increased  to  the  sum  named,  and  to  notify  others  presenting 
orders,  followed  by  a  new  presentation  next  day,  when  no  acceptance  was  made,  does 
not  amount  to  evidence  of  acceptance :  26. 

BiujB  OF  Exchange. 

1 .  A  bill  of  exchange  drawn  in  this  State,  and  payable  at  New  Orleans,  in  the  Sttte 
of  Louisiana,  is  a  foreign  bill  of  exchange,  and  it  should  be  protested  for  non^y- 
ment,  as  required  by  the  laws  of  Louisiana:  Todd  v.  TTord,  Supreme  Court  of 
Alabama,  January  term,  1873. 

2.  Under  the  general  commercial  law,  the  demand  of  payment  on  a  foreign  biH  of 
exchange  must  be  made  by  the  notary  himself.  A  certificate  is  insufficient  whidi 
shows  that  such  demand  was  made  by  the  deputy  of  the  notary,  without  proof  of 
some  local  law  allowing  the  deputy  to  act  in  lieu  of  the  notary :  BtmmMm  doLr* 
Ivey  €t  a/.,  Supreme  Court  of  Alabama,  Jan.  term,  1873. 

Breach  of  Trust. 

1.  If  there  be  a  clear  breach  of  trust  by  a  trustee,  yet  if  the  eetttn  ^  truti  or  ben- 
eficiary has  for  a  long  time  acquiesced  in  the  misconduct  of  the  trustee,  with  full 
knowledge  of  it,  a  court  of  equity  will  not  relieve  him,  but  leave  him  to  bear  the 
fruits  of  his  own  negligence  or  infirmity  of  purpose:  Crotby  v.  BmU  et  al^  od^* 
Supreme  Court  of  the  United  States,  Dec.  term,  1872. 

2.  That  whether  the  lapse  of  time  is  sufficient  to  bar  a  reooTeiyv  moit  dspead  opoa 
the  particular  circumstances  of  each  case :  lb, 

Cebtiobari  Merhb. 

In  a  petition  for  oerftorat*i  by  a  Constable  against  whom  a  judgment  is  reBdeicd 
for  non-return  of  an  execution,  it  is  not  suflicient  merits  to  state  that  a  pr^wr  returtt 
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was  made  on  the  Ji.  fou^  and  that  the  same  has  been  lost,  vithont  alflo  showing  that  the 
paper  was  returned  to  the  J.  P.  at  the  proper  time  and  filed :  VenaU  t.  Carter^  Su- 
preme Court  of  Tennessee,  Sept.,  1872. 

Chakceby — Bill  to  Attach  a  Decree.— Notice  before  Decree. 

Complainants  filed  a  bill  to  set  aside  a  decree  of  partition,  on  the  ground  that  100 
acres  of  land  belonging  to  one  of  complainants,  had  fraudulently  been  put  into  the 
petition  as  part  of  an  estate  in  which  said  complainant,  and  his  wife  the  other  com- 
plainant, were  interested  in  common  with  the  defendants.  The  bill  admitted  that 
the  fact  of  the  land  being  included,  was  known  to  complainants  when  the  land  was 
surveyed  and  laid  off  for  partition: 

Held,  that  by  failing  to  take  steps  before  the  final  decree,  the  complainants  were 
preecribed  from  attaching  the  decree :  LuUrell  ▼.  JFlsAer,  Supreme  Court  of  Tennea- 
see,  SepL,  1872. 

ChANCEST  PliEADtNO. 

A  party  against  whom  an  estoppel  is  set  up  by  bill,  who,  in  his  answer  puts  his 
defense  upon  a  denial  of  his  participation  in  a  sale,  without  asserting  the  knowledge 
by  the  purchaser,  of  his  title,  can  not  be  allowed  to  prove  that  knowledge  in  bar  of 
the  purchaser's  claim :    OUnn  v.  Oebome,  Supreme  Court  of  Tennessee,   Sept.,  1872. 

Chaxceby  Practice— Belief  in  Alternative.. 

1.  If  parties  in  Chancery  are  entitled  to  recover  either  as  heir  or  devisee,  it  is  not 
material  whether  the  will  under  which  Ithey  claim  is  properly  proved  or  not,  they 
will  have  a  decree:    Buck  v.  WiUiams^  Supreme  Court  of  Tennessee,  April,  1872. 

2.  It  is  not  material  that  in  the  Chancery  Court,  the  par|les  were  required  to  elect 
whether  they  would  claim  as  heirs  or  devisees,  and  elected  to  claim  as  devisee. 
They  may  have  a  decree  without  specifying  whether  as  heirs  or  devisees :  /6.,  247. 

Chanc£RY  Sale. 

1.  Where  a  bill  is  filed  to  administer  an  estate,  and  sell  lands  and  n^roes,  to  pay 
debtSy  and  all  of  the  parties  having  a  present  interest  are  made  parties,  the  &ct 
that  infiuit  remaindermen  in  esse  are  not  notioed  in  the  proceeding,  will  not  vitiate 
the  sale :    Armtinmg  v.  Harrw,  Supremo  Court  of  Tennessee,  April,  1872. 

2.  A  sale  under  the  act  of  1827,  ch.  -— — ^  Code,  for  payment  of  debts,  whether 
made  in  Chancery  or  in  the  County  Court,  depends  for  its  validity,  upon  the 
matters  stated  in  the  petition  and  decree : 

3.  In  such  a  proceeding,  a  report  and  conformation  is  not  an  indispensable 
requisite,  as  it  is  an  insolvent  proceedii^:  Kindle  ▼.  Titm,  Supreme  Court  of 
Tenneeeee,  April,  1872. 

4.  In  auch  a  case,  if  the  petition  aver  that  the  personalty  is  tanijjSeMni  to  pay  the 
debts,  and  the  petitioners  are  satisfied  that  hereafter  it  will  become  neoessary  for  the 
purpose  of  paying  debts  and  making  distribution,  to  sell  the  land,  and  the  decree 
state  that  the  matters  stated  in  the  petition  appear  to  be  true,  the  sale  can  not  be 
supported  as  a  sale  under  the  act  of  1827 :    lb, 

5.  A  sale  for  partition  of  realty,  made  prior  to  the  act  of  1864,  ch. sec.— 

which  includes  a  prenent  estate  of  the  petitioners  with  a  remainder  after  a  dower, 
is  void  as  to  the  dower,  so  far  as  it  disposes  of  the  interest  of  persons  not  mi 
jttns:  lb. 

See  Attobmxy  ahb  Counsel. 

Common  Cabriebs. 

1.  Common  carriers  are  not  chargeable,  in  cases  free  from  suspicion,  with  notice 
of  the  contents  of  packages  carried  by  them ;  nor  are  they  authorized  in  such  cases 
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to  require  information  as  to  the  oontenta  of  the  packages  oflRnod  aa  a  ooodiliM  of  a^ 
rying  them  :  John  JPlarroa  ▼.  Barney  et  al,,  Supreme  Court  of  United  Statei,  Decem- 
ber Term,  1872. 

2.  Where  there  is  nothing  to  excite  the  suspicion  of  a  common  carrier  as  to  tk 
contents  of  a  package  carried  by  him,  it  is  not  negligence  on  his  part  to  introdaoe 
the  package,  when  appearing  to  be  damaged,  into  his  place  of  business  for  eximint. 
tion,  and  to  handle  it  in  the  same  manner  as  other  packages  of  similar  outward  tp- 
pearance  are  usually  introduced  for  examination  and  handled :    1  b, 

3.  The  measure  of  care  against  accidents,  which  one  must  take  to  avoid  lespona- 
billtv,  is  that  which  a  person  of  ordinary  prudence  and  caution  would  use  if  bis  own 
interests  were  to  be  affected,  and  the  whole  risk  were  his  own :    lb. 

Composition  Deed. 

1.  Parties  who  sign  composition  deeds  must  do  so  in  good  faith:  Bean,  amgii»f  t. 
Broohnire  et  al,,  United  States  Qrcuit  Court,  E.  D.  of  Missouri,  March  term,  187S, 

2.  Secret  preferences  paid  as  inducements  to  obtain  signatures  of  creditors  to  ooni- 
position  deeds,  can  be  recovered  by  the  debtor  himself,  or  by  injured  creditors,  or  hj 
an  assignee  in  bankruptcy,  who  represents  both  debtor  and  creditor :    lb, 

3.  Such  recovery  may  be  at  law  or  in  equity :    /6. 

4.  It  is  no  defense  to  such  an  action  that  the  composition  deed  was  invalid,  be- 
cause not  signed  by  all  the  creditors,  pursuant  to  its  terms,  it  appearing  that  the 
greater  part  of  the  creditors  believed  that  the  composition  had  been  signed  by  all  the 
creditors  in  good  faith :    lb. 

COMPBOMISE.  . 

An  agreement  to  compromise  a  disputed  claim  upon  a  policy  of  insurance  at  a 
certain  sum  must  be  one  which  would  operate  as  a  satis&ction  of  the  contract  of  iosar^ 
ance  before  it  can  be  offered  as  a  defense  to  an  action  upon  the  policy.  A  com- 
promise  agreement,  like  an  accord  and  satisfaction  in  order  to  take  away  the  right  of 
action  on  the  original  contract,  must  be  an  agreement  which  is  substituted  for  the 
preexisting  obligation,  and  must  bind  both  parties,  so  that  either  could  enforce  it: 
Benj.  Lace  v.  JSpringfidd  F^re  &  Marine  Ineuranoe  Cbmpany,  United  States  Cutnit 
Court,  W.  D.  of  Michigan,  March,  1873. 

Confederate  Money. 

The  consideration  of  a  promissory  note  given  for  borrowed  money,  is  not  the  check 
on  a  bank  by  which  it  is  to  be  drawn,  but  the  money  obtained  by  the  borrower, 
and  when  this  money  was  Confederate  currency,  the  note  is  without  oonsideFatioo  in 
in  a  suit  upon  it  by  the  payee  against  the  maker:  Whitfidd  y.  Bukop  2^t{M> 
Supreipe  Court  of  Alabama,  Jan.  term,  1873. 

Contested  Election. 

A  contest  of  an  election  attacks  the  election  itself,  its  re^larity  or  fairness,  or 
validity;  not  the  proceeding  subsequent  thereto,  as  the  certificate  and  indactioo: 
Curry  v.  Wright^  Supreme  Court  of  Tennessee,  April,  1872. 

Contingent  Bemaindeb. — Possibility  of  Issue. 

A  woman  with  a  life  estate  in  a  fund  purchased  shares  of  remaindermen  to  whom 
the  fund  was  limited,  in  the  event  she  died  without  issue ;  and  filed  her  bill  to  hare 
the  shares  paid  to  her,  alleging  that  she  was  past  child-bearing : 

Held,  that  she  was  not  entitled,  as  she  might  still  bear  children :  Oamer  v.  IMbiSi 
Supreme  Court  of  Tennessee,  Sept.,  1872. 
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CoKTBACT— Compengation  for  Sale  of  Beal  Estate. 

Contract  bj  plaintiff  declared  upon  a  defendant,  the  owner  of  land,  to  pay  plain- 
tifi;  a  real  estate  agent,  $200  if  he  sold  certain  land  for  $1800,  owner  to  have  the 
right  to  sell  if  he  ooald.  By  means  of  advertisements  made  by  the  plaintiff,  a  pur- 
chsder  was  put  upon  inquiry,  came  to  Tennessee  from  New  York,  applied  direct  to 
defendant,  made  a  parol  contract  to  buy  at  $1800,  but  finally  bought  at  $1600 : 

Held,  that  plaintiff  was  not  entitled  to  recover:  Charlton  v.  Wood^  Supreme  Court 
of  Tennessee,  Sept.,  1872. 

Decree — Order  Suspending — ''Justice  Requiring.** 

Decree  against  the  Bank  of  Tennessee  to  abate  the  purchase  money  of  a  tract  of 
land  sold  by  the  bank  by  the  value  of  a  dower  interest  held  by  paramount  title 
Leave  at  the  same  term  to  vacate  the  decree  if  the  defendant  showed  by  affidavit  that 
juDtice  required  that  he,  as  assignee  of  the  bank,  be  allowed  to  make  defense: 

Hdd,  that  an  affidavit  showing  that  defendant  had  filed  a  bill  enjoining  all  credit- 
ore  from  filing  bills  or  suing  out  process  in  other  courts,  and  to  settle  and  adjust  all 
claims  against  the  bank,  did  not  authorize  the  court  to  vacate  the  decree :  T^cn  v. 
Bank  of  Tefmessetf  Supreme  Court  of  Tennessee,  Sept.,  1872. 

Deed— Privy  Examination. 

1.  The  omission  of  the  word  ''understandingly,"  in  a  certificate  of  privy  examination 
of  a  feme  covert  to  her,  and  of  conveyance,  is  a  fiital  defect :  Anderwn  v.  Bewley^  Su- 
preme Court  of  Tenneflsee,  Sept.,  1872. 

2.  Such  defect  is  cured  by  the  lapse  of  twenty  years  from  the  date  of  registra- 
tion :  lb. 

Election. 

A  returning  officer  of  election  has  no  judicial  power.  He  can  not  rqject  ballots  or 
adjudicate  upon  the  validity  of  the  election  as  returned  to  him  by  the  judges.  When 
he  has  computed  the  vote  and  issued  the  certificate,  his  functionn  and  duties  are  at  an 
end.  He  can  not  amend  his  returns  or  reject  votes :  Curry  v.  Wriyhtf  Supreme  Court 
of  Tenneflsee,  April,  1872. 

Equity  Powers. 

1.  Thia  court  will  so  deal  with  its  equity  powers  as  to  make  them  serve  all  the 
purposes  of  justice  to  which  they  can  be  made  applicable :  Cko,  Keeferj  trudet^  etc,, 
V.  Jo».  Ema-iek,  tnatee,  etc,.  Supreme  Court  of  Pennsylvania,  March  17th,  1873. 

2.  A  dispute  between  two  unincorporated  church  organizations,  as  to  the  use  of  the 
church  edifice,  is  within  the  equity  powers  of  the  courts :  lb. 

3.  A  church  congregation,  limited  in  the  use  of  a  building  to  the  holding  of  divine 
service,  was  restrained  from  holding  a  Sabbath  School  there :  lb. 

Estoppel. 

1.  An  equitable  estoppel  is  not  available  in  an  action  at  law :  Calvin  Branson  et  al, 
V.  Jacob  Wirth,  Supreme  Court  of  United  States,  March,  1873. 

2.  If  one  person  is  induced  to  do  an  act  prejudicial  to  himself  in  consequence  of 
the  acts  or  declarations  of  another,  on  which  he  had  a  right  to  rely,  equity  will  en- 
join the  latter  from  asserting  his  legal  rights  against  the  tenor  of  such  acts  or  declara- 
tions. But  the  person  charged  may  explain,  and  equity  will  decree  according  to  the 
justice  of  the  entire  case :  lb. 

3.  A  party  who  has  sold  land  by  parol,  to  enable  his  vendee  to  sell  to  another,  who 
recommends  to  that  other  to  purchase,  and  witnesses  the  bond  for  title — such  pur- 
eliaser  bemg  ignorant  of  the  claim  of  the  parol  vendor* can  not  set  up  his  right 
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BgaiDst  such  purchaser,  but  will  beei\joined  in  equity  from  molesting  tlie  por^iaser: 
Gheetie  v.  Othome,  Supreme  Court  of  Tennessee,  Sept,  1872. 

EVIDEKCB. 

In  a  suit  against  a  railroad  company  to  admit  statements  of  unknown  persons  that 
the  train  is  going  at  a  furious  rate,  is  error.  It  might  be  otherwise,  if  the  person  wts 
a  conductor  or  agent  of  the  company  having  control  of  the  train :  M,  &  C  2?.  iJ.  0>- 
V.  JW/w,  Supreme  Court  of  Tennessee,  April,  1872. 

Evidence.— Threats.— Hearsay. 

In  action  of  trespass,  the  threats  of  a  person  other  than  the  defendant  to  do  the  ad 
complained  of,  made  before  the  act,  are  admiseible  in  evidence:  Suwng  v.  EUU,  8q- 
preme  Court  of  Tennessee,  Sept.,  1872. 

EviDENOB. — Deposition. 

1.  It  is  not  error  for  a  Circuit  Judge  to  refuse  to  examine  experts  to  contradict  the 
certificate  of  a  commissioner,  that  the  deposition  is  in  his  own  handwriting,  by  com- 
parison  of  the  signature  with  the  deposition :  Bailey  v«  Brooks,  Supreme  Court  of  Ten- 
nessee, Sept.,  1872. 

2.  A  commissioner  of  deeds  is  authorized  to  take  depositions :  /&.,  Code  190. 

Forcible  Entry  jlkd  Detadter. — Appeal. — Pauper  Oath. 

Since  the  Act  of  1869-70,  ch.  64,  a  defendant  in  forcible  entry  and  detainer,  miy 
prosecute  an  appeal  in  forma  pauperis :  Bums  v.  Haggard,  Supreme  Court  of  Tenneaeee, 
Sept.,  1872. 

Foreman. 

Indictment  signed  by  E.  D.  B.,  foreman.  Becord  showed  that  J.  C.  Y.  was  tp- 
pointed  foreman  on  the  first  day  of  the  term.  On  the  sixth  day,  E.  D.  B.  was  ap- 
pointed, pro  (em.,  but  the  entry  did  not  show  that  J.  C.  Y.  was  absent,  or  had  been  ex- 
cused or  discharged : 

Hdd,  good :  Staie  v.  Collins,  Supreme  Court  of  Tennessee,  Sept,  1872. 

Frauduusnt  Conveyance — Creditor  of  Trust. 

A  mortgagee  having  purchased  under  a  foreclosure  of  a  mortgage  made  to  lecore  t 
pre-existing  debt,  filed  his  bill  to  have  a  previous  conveyance  of  the  mortgtfor  of 
the  land  mortgaged  declared  void,  as  being  '^fraudulent  and  without  consideration," 
and  to  have  the  land  sold,  to  sever  the  interest  of  joint  purchasers  with  the  com- 
plainant.   He  made  the  fraudulent  vendee  a  party,  but  not  his  vendor : 

Held,  that  the  bill  filed  did  not  present  the  complainant  in  his  character  of  a  cred- 
itor, but  as  a  purchaser,  and  did  not  raise  the  question  whether  the  deed  was  fnodo- 
lent  against  creditors:  Tyler  v.  HambUn,  Supreme  Court  of  Tennessee,  Sept.,  1871 

General  Issue. 

On  an  appeal  where  the  record  does  not  show  what  pleas  were  filed,  if  the  trial  vas 
by  a  jury,  this  court  will  presume  the  trial  was  had  on  the  plea  of  the  general  iwoe, 
and  the  case  will  be  here  disposed  of  accordingly,  and  no  defenses  will  be  considered, 
but  such  as  might,  properly,  have  been  made  under  the  plea :  May  v.  Sharps,  Supreoie 
Court  of  Alabama,  Jan.  Term,  1873. 

Grant. 

1.  A  grant  issued  from  the  State  of  North  Carolina,  dated  in  1788,  purporting  to  be 
near  the  Mississippi  river,  in  fact,  by  its  calls  it  crossed  the  river  into  what  was  ibeo 
Spanish  territory.  By  a  change  in  the  channel  about  1822,  the  river  makmg  a  cat. 
off  left  the  old  bed  and  all  the  contents  of  the  grant  on  the  Tennessee  nde: 


Digest  of  Recent  Dectgions^  535 

Hild,  that  the  grant  aa  to  the  land  in  oontrovemy,  which  was  beyond  the  thread  of 
the  9treain«  was  Void :  Mosa  ▼.  Oibbs,  Snpreme  Court  of  Tennessee^  April,  1872. 

2.  In  1789  North  Carolina  ceded  the  territory  of  which  Tennessee  is  oompoaed  to 
the  United  States.  In  1796  it  was  admitted  as  a  State.  The  United  Stales  retained 
the  title  to  the  lands  south  and  west  of  the  Congressional  Beserve  Line,  until  1846.  In 
the  meantime  she  had  acquired  the  Spanish  title  to  lands  west  of  the  river.  Arkan- 
eaa  was  admitted  in  1836,  but  as  the  change  had  then  taken  place,  the  locus  in  quo  was 
not  included  in  the  boundary  of  that  State,  which  on  the  east  was  the  Mississippi 
river.  The  cession  of  1846  by  the  United  States  to  l^nneesee,  included  all  the  lands 
eaflt  of  the  river,  and  Tennessee  thereby  acquired  the  title.  Her  grant  subsequent 
to  that  date  is  therefore  valid :  76. 

HoxisrrBAD. — Exemption. 

The  question  whether  the  Homestead  Exemption  Act  of  1870,  ch.  — ,  passed  27th 
of  Junei  can  constituttonaliy  operate  on  debts  contracted  before  its  passage,  can  not  be 
raised  where  the  debt  was  contracted  after  the  passage  of  the  act  of  27th  of  March, 
1 868,  on  the  same  subject-^uch  contract  being  sul^t  to  the  same  exemption  sub- 
stantially that  is  provided  by  the  later  acts:  Deatherage  v.  Walker,  Supreme  Court  of 
Tennessee,  Sept.,  1872. 

Illeoai.  Considxbatiok. 

1.  Bonds  issued  by  authority  of  the  convention  of  Arkansas,  which  attempted  to 
:arry  that  State  out  of  the  Union,  for  the  purpose  of  supporting  the  war  levied  by 
nsurrectiooary  bodies  then  controlling  that  State  against  the  Federal  government 
lo  not  constitute  a  valid  consideration  for  a  promissory  note,  although  bonds  of  that 
character  were  used  as  a  circulating  medium  in  Arkansas  and  about  Memphis  in  the 
ommon  and  ordinary  business  transactions  of  the  people :  Louis  Hanauer  v.  A-  M, 
Voodruff,  Supreme  Court  of  United  States,  December  Term,  1872. 

2.  The  case  of  Tkorington  v.  Smith,  reported  in  8th  WaUace,  approved,  but  distin- 
obihed  frt)m  the  present  case:  lb, 

OlST  AND  SeVEBAI.  OBLIGATION. 

Heldy  1.  That  if  one  of  two  joint  obligors  die,  the  debt  is  extinguished  against  his 

.  ^resentative,  and  the  surviving  obligor  is  alone  chargeable :     PioksersgiU  v.  Tahmu 

cJ.,  United  States  Supreme  Court,   December  term,  1872. 

2.  Ift  this  class  of  cases,  where  the  remedy  at  law  is  gone,  as  a  general  rule  a  court 

equity  will  not  afford  relief,  ior  it  is  not  a  principle  of  equity  that  every  jcini 

venant  shall  be  treated  as  if  it  were  joint  and  several :    76. 

8.     The  court   will  not    vary  the  legal   effect  of  the    instrument,  by  making  it 

reral  as  well  as  joint,  unless  it  can  see,  either  by  independent  testimony  or  from 

e  nature  of  the  transaction  itself,  that  the  parties  concerned  Intended  to  create  a 

>arate,  as  well  as  a  joint  liability  ;  but  if,  through  fraud,  ignorance  or  mistake,  the 

tit  obligation  does  not  express  the  meaning  of  the  parties,  it  will  be  reformed  so 

to  conform  to  it.    This  may  be  done  where  there  is  a  previous  equity,  which 

:  les  the  obligee  the  right  to  a  several  indemnity  from  each  of  the  obligors,  as  in 

< )  ca^e  of  money  loaned  to  both  of  them,  and  in  such  case  a  court  of  equity  will 

^    Ibrce  the  obligation  against  the  lepresentatives  of  the  deceased  obligor,  although 

I  bond  be  joint  and  not  several,  on  the  ground  that  the  lending  to  both  creates  a 

ml  obligation  in  both  to  pay.  and  that  the  reasonable  presumption  is,  the  parties 

ftnded  their  contract  to  be  joint  and  several :    Ih. 

'."  \,  This  presumption  is  never  indulged  in  the  case  of  a  mere  surety,  whose  duty  is 

'  iflured  alone  by  the  legal  force  of  the  bond,  and  who  is  under  no  moral  obll- 

'■    ion  to  pay  the  obligee  independent  of  his  covenant':    Ih. 
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JUBOMEKT. 

Where  a  party  claming  property  nnd^  a  judgment  and  law  of  execation,  intro- 
duced the  judgment  with  the  warrant  and  a  declaration  filed  before  the  J.  P^  who 
rendered  this  judgment,  showing  by  its  averments  that  it  was  opon  an  indonemcnt, 
not  waiving  demand  and  notice,  of  a  note  for  more  than  $150,  the  judgment  was  held 
void :     Wo^  v.  Eakerhy^  Supreme  Court  of  Tennessee,  April,  1872. 

Justice  op  the  Peace— Pleading. 

A  written  plea  of  one  statute  oi  limitations  does  not  preclude  a  plaintiff  in  a  pro- 
ceeding instituted  before  a  Justice  from  proving  on  a  trial  in  court  that  another 
time  applies,  which  has  not  run :  Bailey  v.  Broohy  Supreme  Court  of  Tennewee, 
September,  1872. 

LAin)  Law. 

An  abjudication  of  an  entry  under  a  North  Carolina  land  warrant,  by  th^  Com' 
missioners  acting  under  the  act  of  18 — ,  vests  the  beneficial  title  of  the  land  in  the 
claimant,  and  a  grant  from  the  State  to  another  party  will  be  held  in  trust  for  him : 
Buck  V.  WUUamSf  Supreme  Court  of  Tennessee. 

Lakdlobd  and  Tenant. 

When  a  landlord,  before  the  end  of  the  term,  informs  the  tenant  holding  a  iMse 
for  a  year,  that  he  will  demand  a  certain  named  sum  for  the  next  year,  if  the  tenant 
is  silent  and  says  nothing,  and  after  the  end  of  the  term,  continues  in  the  use  and 
occupation  of  the  premises  for  the  year,  the  law  will  imply  a  promiae  on  his  pari  to 
pay  the  rent  named.  If,  however,  the  tenant,  at  the  time,  says  he  will  not  give  that 
rent,  will  not  take  the  premises  at  that  price,  then  no  such  implieation  can  be  made. 
In  such  case,  the  tenant  will  be  liable  to  pay  a  reasonable  rent  during  the  period  of 
his  occupation,  and  nothing  more :  Meaher  v.  P^meroy,  Supreme  Court  of  Alabama 
January  term,  1873. 

Lease — Construed. 

A  lease  providing  that  the  lessee  is  to  cultivate  all  the  old  land,  and  to  have  three 
crops  off  of  all  the  land  he  clears,  to  clear  six  acres  for  the  present  year,  the  next 
year  ten  acres,  and  the  rest  to  be  agreed  to  hereafter,  is  a  lease  of  the  whole  land  for 
three  years  after  the  last  clearing  is  done,  and  not  of  each  portion  for  three  years  from 
the  time  it  was  cleared :  Dodson  v.  Hally  Supreme  Court  of  Tennessee,  September 
1872. 

Lbtteks  of  Cbedit. 

1.  Letters  from  a  commission  house  to  a  cotton  buyer,  as  follows :  '^Should  you 
feel  inclined  to  try  this  market,  either  in  the  way  of  speculation  or  with  a  portion  of 
your  own  crop,  it  will  afford  us  pleasure  to  serve  you,  and  your  drafts  will  meet  with 
due  honor  at  our  hands,''  and  '4f  you  can  ship  any  more,  you  can  draw  at  sight; 
your  own  cotton  we  are  holding,"  are  letters  of  csedit  to  the  persons  addrened : 
Smith  it  Fergtuon  v.  Ledgyard,  ChUUhwaUe  <£  Cb.,  Supreme  Court  of  Alabama,  Jan- 
uary term,  1873. 

2.  And  if  made  known  to  a  banker  who  discountf,  on  the  foith  of  them,  the  drafts 
drawn  by  the  buyer  on  the  writer,  the  promise  inures  to  him.  It  is  not  neoeasaiy  that 
he  should  have  actual  sight  of  the  letters  :    i  6. 

3.  He  may  sue  in  his  own  name  for  a  breaeh  of  the  promise,  if  the  house  fcfiM» 
to  accept  the  bills.    1 6. 

4.  If  the  house  dissolves  by  the  withdravMd  of  one  member,  and  the 
members  resolve  themselves  into  a  new  partnership,  continuing  the  saiae  biiilni»i 
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and  not  countermamUng  the  letters,  bat  receiving  the  Bhipments  and  paying  the  draft. 
ts  before,  the  new  house  ratifies  and  confirms  the  letters,  and  is  responsible  for  drafts 
drawn  on  it  as  the  first  house  was  :    lb, 

Mbcrahic's  Lien. 

If  a  bill  be  filed  to  enforce  a  mechanic's  lien  which  is  demurrable,  and  long  after, 
the  time  allowed  by  law  an  amended  bill  is  filed,  which  is  answered  on  the  merits, 
and  the  case  proceeds  to  decree  to  sell  for  the  satis&ction  of  the  debts  claimed,  it  is 
too  kte  to  ohjeist  to  the  jurisdiction  or  the  propriety  of  the  relief:  Brotvn  y.  Jacoba, 
j^preme  Court  of  Tennessee,  April,  1872. 

Municipal  Corpobation. 

1.  A  city  can  not  be  held  liable  for  injuries  resulting  from  the  defective  execution 
of  its  ofiicers  or  agents:  Wm,  Ogg  v.  City  <^  Lannng,  Supreme  Court  of  Iowa,  Dec, 
1872. 

2.  In  discharging  its  legislative  functions,  a  city  acts  a  quasi  sovereignty,  and  is 
not  responsible  to  individuals  for  a  neglect  or  non-feasance  of  its  officers  or  agents:  lb. 

3.  Mliere  the  bonds  of  a  municipal  corporation  have  passed  into  circulation,  and  into 
the  hands  of  bona  fde  holders  for  value,  and  such  bonds  bear  upon  their  face  the 
aanrtion  that  the  pre-requisitee  have  been  complied  with,  the  town  is  estopped  from 
ssKrting  or  pleading  a  denial  of  the  performance  of  such  prerequisites :  Savings 
Ami  of  Portsmouth  v.  The  Town  of  Yelhw  Head,  U.  S.  Circuit  Court,  Northern  Dis- 
tiict  Illinois,  Feb.,  1873. 

Neqotiablb  Papeb. 

1.  In  the  case  of  negotiable  paper,  a  contemporaneous  parol  agreement  is  inadmis- 
sible to  vary  the  effect  of  the  written  contract:  Heia  v.  Hart,  Supreme  Court  of 
Pennsylvania,  March  10, 1873. 

2.  Though  a  note  given  to  eflfect  a  fraud  is,  as  between  the  parties,  a  nullity,  yet  it 
»  good  in  the  hands  of  a  bona  fide  holder  for  a  valuable  consideration :  lb, 

Partkebship. — Contract,  inter  sese. 

Three  partners  engaged  in  buying  hogs  agreed  not  to  buy  at  a  price  higher  than 
$4  per  hundred.    One  partner  bought  a  lot  at  $4.25: 

Hddf  that  he  was  liable  to  account  for  the  difierence:  Loaney  v.  OiUentoaterSf  Su- 
preme Court  of  Tennessee,  Sept.,  1872. 

PAirrNXBSHIP. 

1.  A  partner  who  entrusted  depreciated  notes  to  an  agent  to  dispose  of,  will  be  held  to 
aooonnt  to  the  other  partners  for  the  waste  of  the  proceeds  by  the  agent  selected  by 
Mm,  if  by  the  partner's  negligence  the  proceeds  are  lost  to  the  firm :  Taylor  v.  Ham- 
bS^  Sopfeme  Court  of  Tennessee,  Sept.,  1872. 

1  I^Mre  one  surviving  partner  permitted  the  widow  and  heirs  of  a  deceased  part- 
oar  to  occupy  partnership  realty: 

WH  diat  another  surviving  partner  could  not  make  him  account  for  the  value  of 
4*  itnte,  on  the  ground  that  he  ought  to  have  collected  it :  lb, 

PJSSBT  BSOHTB.* 

i^^tkmm  granted  to  use  a  patented  article  for  a  term  of  yeaw,  the  licensee  cove- 
^    IJO  w«i\ufiu!ture  and  "  to  use  his  business  tact  and  skill  to  introduce  and  sell  '* 
on  ih»  death  of  the  licensee  will  survive  to  his  personal  representatives : 
HbrpOM,  Sapreme  Court  of  Tennessee,  April,  1872. 

tteling  contracted  with  another  to  manufacture  the  product,  on  cer- 
\  his  personal  services,  but  providing  for  a  substitute  in  his  absence 


538  IHged  of  Seoent  Decisioni. 

at  a  certain  price  and  for  a  fixed  time,  the  licensee  died  withiii  die  t9m,  and  die  odur 
party  obtaining  a  similar  lioenae,  continued  to  manufactare: 

Held,  that  he  was  liable  to  an  account  for  the  prc^t  on  so  much  of  the  product  o 
the  market  would  justify — not  so  much  as  the  machineiy  was  capaUe  of  prodoo- 
ing:  lb. 

To  an  action  of  A.  and  B.,  and  lor  throwing  plaintiff  and  wile  and  property  oatol 
his  house,  defendant  pleaded  that  he  was  Deputy  Sheriff;  that  a  writ  of  posgarion 
had  come  to  his  hands  on  a  final  judgment  in  a  cause  wherein  Diana  White  vas 
plaintiff  and  Barbara  Pettit  defendant,  by  which  he  was  conunanded  to  pat  IHana 
White  in  possession  of  certain  premises,  and  that  the  supposed  trespasses  were  com- 
mitted in  the  execution  of  this  writ: 

Heldj  to  be  a  defective  plea :  KelUy  v.  FVitz,  Supreme  Court  of  Tennessee,  Sept^ 
1872. 

Pbincipal  and  AaEirr. 

1.  An  agent  who  receives  the  ftinds  of  his  principal  to  purchase  lands  for  hin, 
can  not  repudiate  his  trust  and  purchasie  the  land  for  himself  with  his  own  and  his 
principal's  funds,  and  then  set  up  the  statute  of  ftnuds  in  his  defenee,  becaose  Ibi 
agency  did  not  rest  upon  written  authority:  Firettone  v.  FhresUmey  8ai»«oie  Court  of 
Alabama,  Jan.  Term,  1873. 

2.  Such  an  agency  is  a  matter  of  trust,  and  in  such  matters  duuioeiy  has  origiaal 
and  plenary  jurisdiction  :    lb. 

PBOMI880RY  NOTB. 

1.  In  an  action  against  a  surety  on  a  promissory  note,  instituted  by  the  payee,  no 
recovery  can  be  had  on  such  note  if  it  has  been  altered  by  the  maker,  who  is  the 
principal  and  the  payee,  after  its  execution  by  the  surety,  without  his  consent  or 
knowledge,  to  the  prejudice  of  the  surety:  Qlmer  v.  J2o66tiM,  Siqyreme  Court  of  Ala- 
bama, Jan.  Term,  1873. 

2.  The  addition  to  such  promissory  note  of  the  words  *  Vith  interest  at  four  per 
cent.,*'  is  such  an  alteration  as  avoids  the  note  as  against  the  surety:  32  Abu,  480; 
6  Wall.,  80;  16. 

3.  After  such  alteration  no  recovery  can  be  had  on  such  note  upon  a  count  describ- 
ing without  the  alterations :  19  Johns,  391 ;  82  Ala.,  432 ;  1  Qreenl.  Ev.,  5, 565;  Tb. 

4.  In  an  action  on  a  promissory  note  for  the  payment  of  money,  it  can  not  be  ihowo, 
by  parol  evidence,  that  it  was  agreed  by  the  defendant  and  the  payees^  before  the 
note  was  given,  that  it  might  be  discharged  in  some  other  way:  Clarke  v.  .fioii,  lb. 

Becttals. 

Becitals,  in  a  private  act  of  Congress,  bind  none  but  those  who  apply  for  it,  and  are 
not  evidence  of  the  matters  recited,  except  against  the  parties  who  procure  the  redtab 
to  be  made  in  the  act :  Oaltin  Branaon  etoLy.  Jacob  Wirth,  United  States  Supreme 
Court,  March,  1873. 

Reqistration. — ^What  is  notation  of  a  deed. 

A  deed  was  brought  into  the  r^ister*s  office  for  registration  and  left  with  a  peiMO 
staying  in  the  room,  but  not  connected  with  the  office,  vrho  noted  the  time  of  its  being 
brought  to  the  office  on  the  back  of  the  deed.  Afterwards,  but  before  the  deed  was 
noted  on  the  note  book  or  registered,  an  attachment  was  levied  on  the  property: 

Held,  That  the  attachment  had  priority  of  the  deed.    That  notice  of  the  deed  to 
the  creditor  was  not  material :  Wilton  v.  -K/fer,  Supreme  Court  of  T< 
1872. 
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KspLEViN.— Proeecuted  in  Trover  Bond. 

1.  A  suit  commenced  in  replevin  before  a  Justice  of  the  Peace,  but  in  which  the 
property  is  not  delivered  to  the  plaintiff,  and  prosecuted  in  trover  or  detenue,  and 
appealed  in  forma  pauperis^  can  not  be  quashed  for  want  of  bond  or  affidavit :  Stone  v. 
SopkinSf  Supreme  Court  of  Tennessee,  Sept.,  1872. 

2.  That  the  failure  to  obtain  the  property  does  not  appear  by  the  officer's  return,  is 
not  material  if  it  appear  in  the  record  otherwise  :  lb, 

Rescissiok. 

After  accepting  a  deed  with  covenants  of  seiiin  and  warranty,  and  paying  a 
portion  of  the  purchase  money,  a  purchaser  entitled  to  poeseaaion  can  not  sustain  a 
bill  to  rescind  on  the  ground  of  failure  of  bills,  though  on  the  discovery  of  the  defect 
he  had  refused  to  take  possession :  Armstrong  v.  Hwm»^  Supreme  Court  of  Tennessee, 
April,  1872. 

Sale  of  Laud.— 1827,  ch.  — .    Effect  of  JElefusal  of  Specific  Performance. 

In  the  Act  of  1827,  ch.  — ,  Code  2267,  providing  for  a  sale  to  pay  debts  of  real 
estate  of  which  the  deceased  died  seized  and  posaeaed^  the  latter  words  are  not  used  in 
their  strict  technical  sense.  But  they  do  not  embrace  lands  of  which  the  deceased 
was  in  possession  under  a  contract  which  a  court  of  equity  has  refused  specifically  to 
execute :    MUUgan  v.  Humbard^  Supreme  Court  of  Tennessee,  Sept.,  1872. 

SciBE  Facias. 

In  a  9cire  faoM  upon  a  forfeited  recognizance,  it  is  necessary  to  set  out  the  recogni- 
lance,  or  so  much  of  it  as  shows  the  nature  of  the  undertaking  of  the  bail :  Slaie  v. 
Johuon,  Supreme  Court  of  Tennessee,  Sept.,  1872. 

Set-oft. — Depends  on  Plaintifi^s  Right — Judgment  in  Supreme  Court. 

1.  Plaintiff  sued  on  a  note  for  $300.  Defendant  relied  on  payment  and  set-off,  and 
proved  that  the  debt  was  over  paid  before  suit  was  brought,  and  that  a  sum  wa<3  due 
him.     The  jury  found  for  the  defendant  and  against  the  plaintifi^  that  he  owes  $132.36: 

Beldf  that  ^lis  is  a  finding  that  nothing  was  due  the  plaintiff,  and  no  judgment  be 
pronounced  for  the  amount  found  due  the  defendant,  but  that  the  defendant  recover 
his  costs  simply:    Henry  v.  Walker ^  Supreme  Court  of  Tennessee,  Sept.,  1872. 

2.  When  a  set-off  has  been  pleaded,  the  plaintiff  is  not  at  liberty  to  dismiss  his 
smt :  QaWraiik  v.  E.  T.  and  Va,  and  Qa,  JR,  B,  Co.,  Supreme  Court  of  Tennessee 
8q>t,  1872. 

3.  A  plaintiff  promised  to  pay  to  a  defendant  the  value  of  his  wagon  and  team  if 
kiA  in  a  certain  adventure : 

Heldj  that  the  property  being  lost,  the  value  was  sul(}ect  to  be  set-off  in  any  suit 
opon  a  debt  brooght  by  plaintiff  against  defendant:  Lowry  v.  ^oim.  Supreme  Court 
of  TennesMe,  Sept.,  1872. 

1.  The  act  of  24th  November,  1866,  authorinng  the  dty  of  Memphis  to  assess 
ilhe  price  of  paving  the  streets  upon  the  owners  of  the  lots  fronting  on  the  streets,  is 
.tywonstifotSopal  and  void :    2h^  v.  Hart,  Supreme  Court  of  TenneA^  April,  1872. 

1.  Tke  decisiona  of  the  court  as  to  sidewalks  are  not  intended  to  be  disturbed  by 
thbdicinoai  i5w 

H  9lM-]«tterqaeBtion  was  raised  in  Oorierv.  Oorporatian  ofKnoxviUe,  Sept  14, 1872» 
as  to  sidewalks  sustained :    Oral  opmion. 
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Soldier's  Bounty. — Assignment. 

The  assignee  of  a  soldier's  bounty  claim,  where  the  assignment  is  void  becaiue 
made  before  the  claim  is  allowed,  may,  upon  his  assignor  obtaining  the  monej  from 
tlie  soldier,  receiye  of  his  assignor  the  price  paid  by  the  assigpiee  for  the  claim :  Car- 
den  V.  Boydj  Supreme  Court  of  Tennessee,  Sept,  1872. 

State  and  United  States  Courts. — Conflict  of  Jurisdiction. — Priority. 

Attachment  from  a  State  couft  was  levied  on  goods  by  Sheriff.  On  the  same  daj 
a  creditor  obtained  judgment  in  the  United  States  Court,  and  afterward  the  Marshal 
went  with  an  execution  to  levy  on  some  goods.  Finding  them  in  the  hands  of 
'  the  Sheriff,  he  desisted.  The  goods  were  sold  under  order  of  the  State  court,  and 
were  in  the  hands  of  a  receiver  when  the  creditor  filed  his  bill  to  reach  the  point 
under  his  United  States  judgment,  claiming  that  his  lien  related  to  the  first  day  of 
the  term  of  the  court,  the  fourth  Monday  of  November,  1865,  which  was  anterior  to 
the  levy  of  attachment: 

Htldf  that  in  a  conflict  of  liens  between  two  distinct  jurif^dictions,  the  first  seizoic 
controls  the  right,  and  that  the  claim  of  complainant  could  not  be  enforced :  Long- 
street  v.  Hillf  Supreme  Court  of  Tennessee,  Sept.,  1872. 

Statute  of  Limitations. — Non-suit. 

Where  a  voluntary  non-suit  is  taken,  and  a  new  suit  brought  within  a  year,  the 
bar  of  the  statute  is  saved  under  the  Code,  2755 :  3f.  and  C,  Railroad  Co,  v.  FilhVi 
Supreme  Court  of  Tennessee,  April,  1872. 

Suicide. 

Where  a  policy  of  life  insurance  contains  a  proviso  that  it  shall  be  void  in  case  the 
assured  shall  commit  suicide  or  die  by  his  own  hand,  and  the  assured  being  in  the 
possession  of  his  ordinary  reasoning  faculties,  intentionally  takes  his  own  life,  the 
proviso  attaches,  and  there  can  be  no  recovery  upon  the  policy.  But  if  the  death  is 
caused  by  the  voluntary  act  of  the  assured,  he  knowing  and  intending  that  his  death 
shall  be  the  result  of  his  act ;  but,  when  his  reasoning  faculties  are  so  impaired  that 
he  is  not  able  to  understand  the  moral  character,  the  general  nature,  conJ>eqaencei 
and  effect  of  the  act  he  is  about  to  commit,  or  when  he  is  impelled  thereto  by  an  inraoe 
impulse  which  he  has  not  the  power  to  resist,  such  death  is  not  within  the  proviso  of 
the  policy,  and  the  insurers  are  liable:  Mutual  Life  Ins.  Co.  qf  New  York  v.  Manf 
Terryj  Supreme  Court  of  the  United  States. 

Tax  Sales. 

1 .  Under  the  laws  of  the  United  States  for  the  sale  of  lands  for  taxes,  the  Oom- 
missioners  were  not  empowered  to  make  sales  until  the  whole  county  in  which  they 
were  acting  was  occupied  by  the  military  forces  of  the  United  States  :  Buck  ?.  WU- 
liams,  Supreme  Court  of  Tennessee,  April,  1872. 

2.  Where  the  sale  took  place  under  such  circumstances,  defects  in  the  advertisement 
may  be  looked  to,  if  they  are  not  fatal  in  all  cases :  lb. 

Tax. 

1 .  As  a  general  rule,  courts  of  equity  ought  not,  except  upon  the  clearest  groandi, 
interfere  with  the  speedy  collection  of  the  public  taxee:  25  Conn.,  232-33;  Bazb^ 
322 :     Tallasaee  Man,  Co.  v.  Spiffener,  Supreme  Court  of  Alabama,  Jan.  tenn,  1873. 

2.  In  this  State,  Chancery  has  interfered  only  in  caaee  where  the  tax  is  wholly  ille- 
gal and  unauthorized  by  law :    38  Ala.,  156 ;  45  Ala.,  220,  810 :  76. 

3.  A  bill  which  shows  that  a  part  of  the  tax  sought  to  be  enjoined  is  legal,  and  a 
part  illegal,  will  not  be  sustained  without  alleging  a  tall  payment  of  all  the  tax  legal- 
ly  assessed :  lb. 
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Taxation. 

1.  A  State  may  tax  the  franchises  of  its  carrying  companies,  and  the  tax  may  he 
proportioned  either  to  the  value  of  the  franchises  granted,  or  to  the  extent  of  their 
exercise :  PkUadelpfda  and  Beading  Bailroad  Co.  v.  Oonmumweaith^  Supreme  Court 
United  States,  March  10th,  1873. 

2.  The  gross  receipts  of  a  company  may  he  taken  as  a  measure  of  the  yalue  of  its 
fmnchises,  or  of  their  enjoyment,  and  a  tax  may  he  laid  thereon :  lb. 

Tenant  in  Common  and  in  Dower. — Improvements  hy  Partition. 

1.  Where  the  husband  of  the  owner  of  dower  in  a  tract  of  land  became  the 
owner  of  8-llths  of  the  whole  land  as  tenant  in  common  with  three  others, 
and  occupied  the  whole  for  many  years,  making  improvements  on  the  portion  held 
as  dower : 

Eddf  that  he  might  claim  compensation  as  tenant  in  common,  though  he  could 
not  have  done  so  as  husband  of  the  dowress :  Broyles  v.  Waddk,  Supreme  Court  of 
Tennessee,  Sept.,  1872. 

2.  In  partition  in  equity,  the  court  will  allow  for  improvements  by  a  joint  tenant, 
or  allow  him  to  have  the  improvements  assigned  him:  lb. 

13th  and  14th  Amendments, 

The  charter  of  the  Slaughter-house  Company,  a  corporation  created  by  a  statute  of 
Louisiana,  contained,  among  other  exclusive  privileges,  the  right  to  establish  and 
maintain  stock -yards  and  landing-places  and  slaughter-houses  for  the  City  of  New 
Orleans,  at  which  all  stock  must  be  landed,  and  all  animals  intended  for  food  must  be 
slaughtered.  This  grant  of  privilege,  guarded  by  proper  limitation  of  the  prices  to 
be  charged,  and  imposing  the  duty  of  providing  ample  conveniences,  with  permission 
to  all  owners  of  stock  to  land,  and  of  all  butchers  to  slaughter  at  tho^e  places,  was  a 
police  regulation  for  the  health  and  comfort  of  the  people,  (the  statute  lociting  them 
where  health  and  comfort  required,)  within  the  power  of  the  State  legislatures,  un- 
affected by  the  Constitution  of  the  United  States  previous  to  the  adoption  of  the 
thirteenth  and  fourteenth  articles  of  amendment.  The  Parliament  of  Great  Britain 
and  the  State  legislatures  of  this  country  have  always  exercised  the  power  of  grant- 
ing exclusive  rights  when  they  were  necessary  and  proper  to  effectuate  a  purpose 
which  had  in  view  the  public  good;  and  the  power  here  exercised  is  of  that  class,  and 
has  until  now  never  been  denied.  It  is  now  claimed  that  such  power  is  forbidden  by 
the  thirteenth  article  of  amendment  and  by  the  first  section  of  the  fourteenth  article. 
An  examination  of  the  history  of  the  causes  which  led  to  the  adoption  of  thoee 
amendments,  and  of  the  amendments  themselves,  demonstrates  that  the  main  purpose 
of  all  the  three  last  amendments  was  the  freedom  of  the  African  race,  the  security 
tnd  perpetuation  of  that  freedom,  and  their  protection  from  the  oppressions  of  the 
white  men  who  had  formerly  held  them  in  slavery.  In  giving  construction  to  any  of 
those  articles,  it  is  necessary  to  keep  this  main  purpose  steadily  in  view,  though  the 
letter  and  spirit  of  those  articles  must  apply  to  all  cases  coming  within  their  purview, 
whether  the  party  concerned  be  of  African  descent  or  not.  While,  the  thirteenth 
Vtiele  of  amendment  was  intended  primarily  to  abolish  African  slavery,  it  equally 
kMda  Mexican  peonage  or  the  Chinese  coolie  trade,  when  they  amount  to  slavery  or 
ntvokintaiy  servitude ;  and  the  use  of  the  word  servitude  is  intended  to  prohibit  all 
htWB  ci  ipvolantary  slavery  of  whatever  class  or  name.  The  first  clause  of  the  fonr- 
iMBtb  article  was  primarily  intended  to  confer  citizenship  on  the  negro  race,  and 
to  give  definitions  of  citLeenship  of  the  United  States  and  citizenship  of  the 
#Ad  it  reoognizes  the  distinction  between  citizenship  of  a  State  and  citizenship 
f#  tte  1Alit«d  States  by  those  definitions.    The  second  clause  protects  from  the  hostile 
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l^islation  of  the  States  the  privileges  and  immunities  of  citizens  cf  the  UniUd  Staia 
as  distinguished  from  the  privileges  and  immunities  of  citizens  of  the  States.  These 
latter,  as  defined  by  Justice  Washington,  in  Corfidd  v.  Cofyeli^  and  hj  this  coart  in 
Ward  V.  Maryland,  embrace  generally  those  fundamental  civil  rights  iox.  the  security 
and  establishment  of  which  organized  society  is  instituted,  and  they  remain,  with 
certain  exceptions  mentioned  in  the  Federal  Constitution,  under  the  care  of  the  State 
governments,  and  of  this  class  are  those  set  up  by  plaintifis.  The  privileges  and  im- 
munities of  citizens  of  the  United  States  are  those  which  arise  out  of  the  nature  and 
essential  character  of  the  national  government,  the  provisions  of  its  Constitution,  or 
its  laws  and  treaties  made  in  pursuance  thereof;  and  it  is  these  which  are  placed  un- 
der the  protection  of  Congress  by  this  clause  of  the  fourteenth  amendment.  It  is  not 
necessary  to  inquire  here  into  the  full  force  of  the  clause  forbidding  a  State  to  enforce 
any  law  which  deprives  a  person  of  life,  liberty,  or  property,  without  due  process  (rf 
law,  for  that  phrase  has  been  often  the  subject  of  judicial  construction,  and  is,  nnder 
no  admissible  view  of  it,  applicable  to  the  present  case.  The  clause  which  forbids  a 
State  to  deny  to  any  person  the  equal  protection  of  the  laws  was  clearly  intended  to 
prevent  the  hostile  discrimination  against  the  negro  race  so  familiar  in  the  States 
where  he  had  been  a  slave,  and  for  this  purpose  the  clause  confers  ample  power  in 
Congress  to  secure  his  rights  and  his  equality  before  the  law :  Buleher^s  BenevolaU  Am- 
80ciaiion  v.  Orescent  City  Live-Stock^  Landing  and  Slaughter-House  Co. ;  Paul  Esteiben  d 
al.  v.  Slate  of  Louisiana^  ex  rel,,  Attorney-General. 

Troveb. 

Where  the  crops  produced  on  land  are  to  be  divided  between  the  landlord  and  ten- 
ant, or  employer  and  employee,  they  are  held  by  tenancy  in  common.  The  poaeession 
of  one  is  that  of  the  other,  and  a  sale  of  the  entire  interest  by  the  party  in  actoil 
possession  is  a  conversion,  for  which  the  other  may  maintain  trover :  NeUson  v.  ^SU, 
Supreme  Court  of  Alabama,  Jan.  Term,  1873. 

Usurping  Office. 

1.  A  bill  which  charges  that  a  returning  officer  received  the  returns  from  bis 
deputies,  compared  them,  found  that  relator  was  elected,  and  made  out  a  certificate  of 
election,  but  failed  to  deliver  it;  that  the  returns  were  entered  on  the  minutes  of  the 
County  Court;  that  relator  appeared  in  court  and  tendered  bond,  oath,  etc,  and 
claimed  to  be  inducted ;  but  his  opponent  instituted  contest  and  enjoined,  and  after- 

.  wards  returning  officer  made  an  amended  return,  in  which  he  r^ected  the  vote  of  one 
ward  as  illegal,  whereupon  the  County  Court  inducted  his  opponent,  is  a  proper  bill 
under  the  Code,  3409.  It  is  not  a  case  for  contesting  the  election,  Code,  3423 :  Oirrf 
V.  Wright,  Supreme  Court  of  Tennessee,  April,  1872. 

2.  If  the  opponent  desires  to  contest  the  validity  of  the  election,  he  can  not  do  it 
under  such  bill,  but  may  institute  a  separate  proceeding — Nicholson  and  Tumey.dii- 
senting  on  this  point :  Ilk 

Vai^ubd  Policy. 

A  valued  policy  is  one  which  determines  beforehand  the  amount  for  which  the 
insurer  is  liable  in  case  of  loss ;  it  not  only  values  th^  property,  it  also  values  the  los. 
Where  a  policy  insured  the  holder  thereof  against  loss  or  damage  by  fire  to  the  amount 
of  $2,500,  upon  a  large  number  of  oil  paintings  "as  per  schedule,*'  and  the  schedule 
referred  to  named  the  paintings,  placing  opposite  the  name  of  each,  figures  like  $1,000, 
without  using  the  words  "valued  at,"  "worth,"  or  other  equivalent  words :  it 

Held,  not  to  be  a  valued  policy;  Benj,  Luce  v.  Sprmgfield  Fire  and  Marine 
Company,  United  States  Circuit  Court,  Western  District  of  Bfichigan,  March,  187S. 
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Vendor's  Lien. 

1.  Where  the  vendor  of  land  retaining  the  titles,  releases  his  immediate  vendee 
from  liability,  and  accepts,  instead  thereof,  the  individual  note  of  one  acting  as  the 
agent  of  a  subsequent  vendee  to  procure  the  title,  which  note  specifies  that  its  consid- 
eration ifl  the  purchase  money  due  for  the  land,  the  vendor's  Hen  is  not  waived,  but 
passes  to  transferee  of  such  note :  Nathan  Bozeman  et  a/,  v.  J.  J.  Ivey,  Supreme  Court 
of  Alabama,  Jan.  Term,  1873. 

2.  And  the  equity  of  the  case  is  not  affected  by  the  fact  that  the  maker  of  the  note 
was  an  independent  debtor  to  the  released  vendee  for  other  lands,  and  that  the  note 
and  release  operated  between  them  as  an  extinguishment  of  the  Indebtedness  :  lb, 

3.  The  released  vendee  is  not  an  indispensable* party  defendant  to  enforce  the  lien, 
but  be  may  be  made  a  party  by  cross-bill  if  material  to  the  defense  :    /6. 

4.  The  vendor's  lien  follows  the  debt  until  it  is  paid  or  extinguished,  or  th^lien  is 
released  by  the  contract  of  the  parties :  lb, 

Verpict. 

Where  the  jury  being  unable  to  make  a  verdict  agreed  that  the  foreman  should  ap- 
point three  of  their  number  to  whom  the  amount  of  the  verdict  should  be  referred, 
and  the  amount  fixed  by  them  to  be  the  verdict : 

Hddf  error :  M,  d  C.  R,  B,  Co.  v.  Pillow,  Supreme  Court  of  Tennessee,  April, 
1872. 

Will. 

1.  S.  in  the  body  of  his  will  gave  to  J.  B.  &  B.  W.  Mason,  a  considerable  legacy, 
and  then  added  in  the  same  clause,  these  Words,  to-wit :  "And  for  and  in  consideration 
of  the  above,  the  said  J.  B.  &  B.  W.  Mason  will  see  that  Sarah  A.  Menifee,  my  sister, 
will  be  amply  provided  for,  should  she  ever  be  so  unfortunate  as  to  have  any  cause 
for  such  protection;  and  to  Sallie  A.  Boyd,  they,  J .  B.  &B,  W.  Mason,  will  pay  four 
thousand  dollars,  one-half  at  the  settlement  of  my  estate,  and  the  other  half  twelve 
months  thereafter:" 

Hddj  that  the  legacy  to  Mrs.  Boyd  is  a  cliarge  on  the  legacy  to  J.  B.  &  B.  W.  Mason, 
and  if  they  accept  the  legacy  to  them,  they  become  personally  liable  to  pay  the  legacy 
to  Mrs.  Boyd :  Mason  etoLv,  Smith  el  a/.,  Supreme  Court  of  Alabaqia,  Jan.  Term, 
1873. 

2.  A  codicil  added  to  such  a  will  (in  which  will  the  whole  residue  of  the  testator's 
estate  is  already  disposed  of)  in  these  words,  viz :  ''I  hereby  revoke  the  donation,  in 
the  body  of  my  will,  to  Sallie  A.  Boyd,  and  give  her  a  proportionate  share  with  the 
rent  of  my  nieces,"  only  revokes  the  sum  to  be  paid  to  Mrs.  Boyd,  and  directs  a  dif- 
ferent method  to  fix  its  amount,  but  it  does  not  change  the  fund  out  of  which  it  is  to 
be  paid  or  the  time  and  manner  of  its  payment.  It  must  be  paid  as  the  original 
legacy,  for  which  it  is  substituted  :  16. 
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RECENT  CHANCERY  DECISION. 


D.   W.  YANDELL  AND  WIFE  vs.  R  H,  ELAM  et  al. 


1.  Funde,  settled  in  tmst  apon  a  married  woman  and  her  children,  in  the  cuatody  and  ccmtrol  uf 
the  Chancery  Coort  of  thia  State,  may  be  transferred  to  the  coatody  and  control  of  the  Chancery 
Court  of  another  State,  where  the  married  woman  and  her  children  are  domiciled,  opon  it  betnf 
shown  that  auch  transfer  is  manifestly  for  the  interest  of  the  benefldariea. 

i.  The  mode  of  proceeding  in  the  two  courts  to  effectuate  the  transfer,  considered. 

On  the  6th  day  of  June,  1851,  the  8um  of  twenty  thousand  dollars  of  the  estate  of 
Frances  J.  Yandell,  then,  and  now  the  wife  of  D.  W.  Yandell,  was,  by  decree  of  this 
court,  directed  to  be  invested  in  bondR  of  the  State  of  Tenneeeee,  and  the  bonds  were 
ordered  to  be  transferreii  to  Alexander  Allison,  as  trustee,  "for  the  sole  and  separate 
use  of  the  said  Frances  J.  Yandell,  free  from  the  debts  and  control  of  her  hosband' 
and  from  his  marital  rights;  the  interest  and  income  to  be  reserved  for  her  use  daring 
life,  and  after  her  death,  the  capital  to  vest  in  and  belong  to  her  chUdren  living  it 
the  time  of  her  death,  and  any  descendants  of  a  child  or  children,  should  any  of  her  said 
children  die  during  her  lifb-time.  Her  receipt,  or  orders  signed  by  her,  is  to  be  snlB- 
cient  authority  for  the  payment  of  the  interact  or  income  arising  from  said  capital  of 
twenty  thousand  dollars/*  " 

The  investment  was  made  as  directed,  and  the  bonds  deposited  in  the  custody  of 
the  court.  Afterwards,  and  over  ten  years  ago,  Alexander  Allison  departed  this 
life,  and  no  new  trustee  has  Ijeen  appointed  in  his  place.  At  the  present  term  of  this 
court,  Nathaniel  Baxter,  Jr.,  the  Clerk  and  Master  of  this  court,  was  appointed 
Trustee  as  to  a  portion  of  the  fund,  in  order  to  superintend  the  loan  thereof  upon 
collateral  security.  Previous  to  this  time,  a  portion  of  the  trust  fund,  under  the  or- 
ders of  my  predecessors,  the  Chancellors  of  this  district,  was  realised  and  paid  over  to 
persons  authorized  by  Mrs.  Yandell,  or  supposed  to  be  so  authorized,  to  be  invested 
in  Louisville,  Kentucky,  to  which  place  she  and  her  husband  had  removed  not  long 
after  the  settlement  upon  her,  and  where  they  have  continued  to  reside  for  many 
years. 

The  case  comes  before  me  now  upon  the  petition  of  Frances  J.  Yandell,  by  George 
Maney,  her  next  friend,  and  sworn  to  by  him,  setting  forth  the  fact  that  she  and  her 
husband  have  been  many  years  resident  citizens  of  the  city  of  Louisville,  Kentncky, 
and  are  there  permanently  domiciled,  with  their  children,  and  suggesting  that  it  is 
manifestly  for  her  interest  and  that  of  her  children,  that  the  trust  fund  now  in  this 
court  as  aforesaid,  should  be  transferred  to  the  control  and  jurisdiction  of  the  Chancery 
Court  at  Louisville,  in  said  State.  She  states  that  she  has  instituted  proceedings  in 
the  said  Chancery  Court  at  Louisville,  with  a  view  to  have  the  said  trust  funds  tmns- 
ferred  to  that  court.  She  prays  for  such  transfer  accordingly,  and  makes  a  transcript 
of  the  proceedings  in  said  Chancery  Court,  duly  certified,  an  exhibit  to  her  ped- 
tion. 

Upon  an  examination  of  this  transcript,  it  appears  that  on  the  Slst  day  of  October, 
1872,  a  petition  was  filed  in  the  name  of  Frances  Yandell,  in  said  <  Chancery  Court  tt 
Louisville,  stating  the  existence  of  a  fund  in  this  court  held  in  tmst  for  her;  that  the 
trustee  appointed  by  this  court  was  dead,  and  that  no  successor  had  been  appointed. 
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She  prayed  in  aaid  petition  that  D.  W.  Yandell,  her  husband,  be  appointed  truntee 
and  be  aathorized  to  withdraw  said  fund  from  this  court.  This  petition  was  signed 
aod  sworn  to  by  her  attorney. 

An  answer  to  this  petition  was  filed  by  D.  W.  Yandell,  on  the  same  day,  and,  on 
the  7th  day  of  December,  1872,  an  order  was  made  in  accordance  with  the  prayer  of 
the  petition,  appointing  D.  W.  Yandell,  trustee,  without  bond  or  security,  and  under- 
taking to  authorize  him  to  take  charge  of  the  property  held  by  this  court. 

The  solicitor  of  Mrs.  Yandell,  in  this  court,  very  properly  declined  to  make  any 
application  to  this  court  based  upon  these  proceedings,  being  satisfied  that  the  appli- 
cation wonld  not  be  entertained. 

On  the  2nd  day  of  April,  1873,  an  amended  petition  was  filed  in  the  said 
Louisville  Chancery  Court,  by  Mrs.  Yandell,  duly  subscribed  and  sworn  to  by  her, 
against  her  husband,  D.  W.  Yandell,  and  their  two  children,  Susan  and  Maria 
Yandell,  both  in&nts,  repeating  the  facts  stated  in  the  original  petition,  and  alleging 
that  the  petitioner  and  the  defendanta  were  the  only  persons  interested  in  said  fund  in 
this  court,  and  that  it  was  for  her  interest  and  the  interest  of  her  children  that  the 
fand  should  be  brought  to,  and  kept  in  the  custody  and  control  of,  the  Louisville 
Chancery  Court,  within  whose  jurisdiction  the  parties  interested  were  permanently 
domiciled.  A  duly  certified  copy  of  the  original  decree  of  this  court  settling  the 
fond  in  trust  for  Mrs.  Yandell  and  her  children,  was  made  an  exhibit  to  the  petition. 
The  prayer  of  the  first  petition,  was  repeated  as  the  prayer  of  the  amended  petition. 

Upon  this  amended  petition,  process  of  summons  issued  and  was  duly  executed 
upon  the  infiemt  defendants,  Susan  and  Maria  Yandell.  Afterwards,  a  guardian  ctd 
hUm,  was  appointed  by  the  court,  who  appeared  and  filed  an  answer  for  them.  The 
husband  filed  an  answer  in  proper  person,  admitting  the  facts  to  be  as  charged.  The 
cause  was  brought  on  for  hearing  befoi'e  the  Chancellor  on  the  25th  day  of  Aprilt 
1873,  who  delivered  an  elaborate  and  satisfinctory  opinion  in  writing,  which  is  em- 
bodied in  the  record,  and  forms  a  part  of  the  proceedings.  The  opinion  commences 
by  showing  that,  under  the  code  of  practice  of  the  State  of  Kentucky,  a  married 
woman  is  authorized  to  sue  alone  when  the  action  concerns  her  separate  property,  or 
id  between  herself  and  her  husband,  and  that,  consequently,  Mrs.  Yandell  was  en- 
titled to  maintain  this  suit  in  her  own  name,  without  the  assistance  of  a  prochien 
ame,  the  fund  settled  upon  her  by  the  decree  of  this  court  being  clearly  her  separate 
property  within  the  meaning  of  the  code,  and  by  the  laws  of  the  State  of  Kentucky. 
The  Chancellor  is  further  of  the  opinion  that,  by  the  statute  law  of  Kentucky,  which 
he  cites,  it  is  provided  that  ^he  trust  property  in  question  "shall  not  be  sold  or  en- 
cambered  by  order  of  a  court  of  equity,  and  only  for  the  purpose  of  exchange  and 
re-investment  for  the  same  uses  as  thai  cf  the  original  conveyance  or  devise^  and  the 
ooart  shall  see  that  the  exchange  or  re-investment  is  properly  made ;''  and  that  said 
fond,  if  brought  within  the  operation  of  the  laws  of  the  State  of  Kentucky,  and  the 
jurisdiction  of  its  courts,  could  only  be  sold  or  encumbered  by  order  of  a  court  of 
equity,  and  then  only  for  exchange  and  re-investment  for  the  same  use  as  that  of  the 
settlement  of  the  Tennessee  courts;  and  if  done  by  a  Kentucky  court,  it  would  be 
its  imperative  duty  to  see  that  the  exchange  or  re-investment  is  properly  made. 

The  Chaocellor  is  also  of  opinion  that  the  order  of  his  predecessor  upon  the  origi- 
nal pQthioD,  the  7th  day  of  December,  1872,  appointing  the  husband  trustee  without 
bond,  wag  made,  doubtless,  in  ignorance  of  the  character  of  the  estate,  and,  in  view 
of  the  fiK^  that  it  is  doubtful  whether  the  court  can  appoint  a  trustee  at  all  until  It 
1m  obtained  oootrol  of  the  fund,  was  imprudent  to  say  the  least,  and  he  expressly 
«li  aakk  and  rescinds  that  order.  The  Chancellor,  in  reference  to  the  relief 
aom^  hf  tlie  petition,  is  clearly  of  the  opinion  that  he  can  do  nothing  without  the 
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concurrence  of  thiH  court.  But,  upon  principle,  he  thinks  that  the  two  ooorts  might 
by  appropriate  orders  and  decrees,  invest  his  court  with  the  custody  and  control  of 
the  estate  in  question.  He  concedes  that  it  is  for  this  court  to  determine  whether  the 
removal  can  be  made  without  prejudice  to  any  of  the  citizens  of  Tennessee,  and 
whether  it  is  for  the  interest  of  the  cestuis  que  trust  that  it  should  be  done.  "The 
whole  aim,"  he  very  properly  says,  "of  the  Tennessee  Court  in  making  the  settk- 
ment,  was  to  secure  the  property  to  the  separate  use  of  Mrs.  Yandell,  daring  her 
life,  and  then  to  her  children."  "If  this  court,**  he  adds,  "had  the  custody  and  control 
of  the  property,  it  could,  and  it  would  be  its  duty,  to  secure  those  important  ob- 
jects." 

In  accordance  with  the  foregoing  opinion,  it  was  ordered,  adjudged,  and  decreed 
upon  said  petition,  that  if  this  court  would  send  the  fund  to  that  court,  said  last  men- 
tioned court  "will  take  custody  and  control  of  the  same  by  its  proper  ofBoerB,  and 
that  it  will  also,  by  its  proper  officers,  cause  said  money,  stocks,  bonds,  or  other  prop- 
erty to  be  exchanged  for,  or  re-invested  in,  other  property,  real  or  personal,  m  may 
seem  beet  for  the  cestuis  que  trusty  and  cause  the  title  or  titles  thereof  to  be  vested  in  a 
prudent  and  competent  trustee,"  upon  the  uses  and  trusts  of  the  original  decree  of 
settlement,  setting  the  same  out  in  haee  verba.  The  decree  further  provides  that  if 
this  court  chooses  to  send  and  deliver  the  funds  to  that  court,  that  said  court  will 
cause  to  be  paid  out  of  said  estate  to  the  proper  officer  of  this  court  his  actual  expen- 
ses, and  a  reasonable  compensation  for  making  the  transfer ;  or  if  the  court  shonld 
prefer  to  order  the  fund  to  be  paid  to  a  receiver  of  that  court,  said  court  would  iieod 
the  regular,  or  a  special  receiver  of  said  court  therefor,  first  causing  said  receiver  to 
execute  a  sufficient  bond  to  secure  a  faithful  discharge  of  the  duty  imposed  apon 
him. 

The  old  rule  that  personal  property  has  no  locality,  and  follows  the  law  of  the 
owner's  domicil,  was  always  subject  to  many  limitations,  and  has  been  still  farther 
restricted  by  recent  decisions.  Mr.  Wharton,  in  view  of  these  decisions,  as  well  as 
the  learning  of  continental  jurists,  does  not  hesitate  to  reverse  the  general  rale  as 
formerly  understood,  and  to  assert  the  opposite  principle,  that  movables  are  governed 
by  the  lex  rei  sitae :  Whart  Conf.  of  Laws,  §  297.  And  he  seems  to  be  justified  in  the 
enunciation  of  the  following  statement  of  the  present  result  of  the  decisions:  *'MoTa- 
bles,  when  not  massed  for  the  purposes  of  succession  or  marriage  transfer,  and  when 
not  in  transit,  or  following  the  owner's  person,  are  governed  by  the  lez  stttis,  except  so 
far  as  the  parties  interested  may  select  some  other  law:  Whart.  Conf.  L.,  { 311  * 
Green  v.  Van  BusJdrk,  7  Wall,  312;   Waters  v.  Barton,  1  Cold.,  43. 

A  foreign  administrator  or  executor,  it  is  universally  conceded,  whose  authority 
springs  from  the  last  domicil  of  the  deceased,  can  not,  by  mere  force  of  auch  author* 
ity,  take  possession  of  property  in  countries  subject  to  the  English  common  law.  To 
do  this,  he  must  obtain  legal  authority  to  aet  in  the  courts  of  the  sihts'.  Whatt 
Conf.  L..  1 604,  and  the  numerous  cases  there  cited.  "It  is,"  says  the  SujMtane 
Court  of  Tennessee,  "an  admitted  principle  of  international  law,  that  every  State  bis 
the  right  to  control  and  dispose  of  property  actually  within  its  jurisdiction ;  and  it 
is  the  duty  of  every  State  to  protect  the  rights  of  its  own  citizens,  and  to  aid  them  is 
the  recovery  of  their  just  debts,  without  the  necessity  of  resorting  to  the  distant 
forum  of  the  original  administration : "  OilchriU  v.  Cbmwm,  1  Cold.,  581;  and  see 
also,  Kealm  v.  Oam^pheU^  2  Hum.,  224,  241. 

The  learned  Chancellor  of  the  Louisville  Chancery  Court,  was,  theref<H«^  clearly 
correct  in  conceding  that  it  is  exclusively  for  this  court  to  say  whether  a  proper  case 
has  been  made  out  for  giving  up  its  control  over  the  fund  in  controversy,  and  allow- 
ing it  to  be  transferred  to  another  jurisdiction.     And  I  think  he  is  equally  ooiwc* 
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in  coDclnding  that,  upon  principles  of  iniersUUe  comity,  the  two  courts  might,  by  ap- 
propriate orders  and  decrees,  secure  the  transfer  of  such  funds  from  the  jurisdiction 
and  control  of  one  court  to  the  jurisdiction  and  control  of  the  other. 

Such  transfers  have  usually  been  made  in  the  administration  of  estates.  In  theory, 
the  law  has  been  held  to  be,  that,  when  the  funds  in  the  hands  of  an  ancillary  ad- 
ministrator are  sufficient  to  pay  all  legal  claims  existing  in  the  jurisdiction  by  which 
Mich  administration  is  granted,  the  administrator,  after  paying  all  claims  and  settling 
his  accounts,  should  transmit  the  residuum  to  the  decedent's  domicil :  JVeaton  y. 
KdriUe,S  Ci,  and  F.,  I;  Maskty  v.  Cbx,  18  How.  U.  S.,  10(^  Davis  v.  Bead,  3  Peck, 
128;  Parker's  Appeal,  61  Penn.,  478. 

The  transmissibility  of  the  funds  of  an  estate,  from  the  ancillary  administrator  of 
one  estate  to  the  administrator  of  the  domicil  in  another,  was  treated  as  unquestion- 
able in  the  case  of  Keaton  v.  Campbell,  2  Hum.,  241.  "But  this  means,"  the  court 
say,  "when  a  suit  in  Chancery  has  been  brought  by  proper  persons,  the  condition  of 
the  estate  at  home  and  abroad  inquired  into  and  ascertained,  creditors,  distributees, 
ind  others  interested  notified  and  indemnified,  then  the  court  may,  by  its  acts  and 
orders,  transmit  such  fund.'* .  "Whether  the  court,''  they  add,  **would  order  it  to  be 
transmitted  to  the  administrator  himself,  or  to  some  judicial  forum  where  the  parties 
in  interest  were  accounting,  we  care  not  to  speculate.'* 

In  the  case  of  Baker  Andreum*  Heirs,  3  Hum.,  592,  the  question  of  the  transmissi- 
bility of  funds  from  this  State  to  another  again  came  before  the  court  In  that  case, 
the  funds  were  derived  from  the  sale  of  realty  for  division  between  the  widow  and 
heirs  of  a  decedent.  It  was  held  that  a  foreign  guardian  of  the  minor  heirs  would 
not  be  entitled  to  receive  the  share  of  his  wards  without  giving  a  special  bond  for  the 
fund,  either  here  or  in  his  own  State.  The  court  add :  "Nor  would  we  hold  that  a 
court  of  Chancery  should,  in  such  cases,  always  require  a  bond  to  be  executed  in 
Tennessee  and  by  Tennessee  sureties.  The  interest  of  the  parties,  and  sometimes  the 
necessity  of  the  case,  may  make  it  not  improper  that  the  bond  should  be  executed, 
and  the  surety  be  given  in  the  State  where  the  general  guardian  and  wards  reside ; 
bat  in  such  case,  the  court  will  see  to  it,  that  the  guardian  is  a  fit  person,  that  the 
surety  is  amply  good,  that  the  bond  in  form  and  substance  is  Talid  by  the  law  of  the 
8tate  where  it  is  intended  to  be  enforced,  and  that  it  clearly  embraces,  and  renders 
the  obligors  liable  for  the  bond  in  question." 

'The  people  of  the  United  States,"  say  our  Supreme  Court  in  KeaUm  v.  Campbell,  2 
Ham.,  237,  "constituting  one  integral  government  for  some  purposes,  are  yet,  for  other 
parpoees,  a  community  of  nations,  so  to  speak,  essentially  distinct,  and  even  foreign 
from  each  other.  In  this  latter  relation,  they  exist  as  to  the  comprehensive  and 
highly  important  interests,  founded  upon  the  distribution  of  personal  estate ;  while,  at 
the  same  time,  the  internal  commerce,  social  intercourse,  frequent  changes,  and  multi- 
plications of  domicil,  and  all  the  varied  and  widely  ramified  relations  and  annexing 
of  a  prosperous,  enterprising  and  homogeneous  people,  create  rights  and  interests  as 
to  personal  property  seldom  to  be  limited  to  a  single  State."  This  state  of  things, 
they  conclude,  calls  upon  the  judicial  tribunals  of  all  the  States  for  the  reciprocal 
cxeicise  of  a  liberal  comity. 

Tltt  result  of  our  authorities  is,  that  a  fund  belonging  to  infants,  or  other  persons 
Qoder  disabOity,  m^  be  removed  from  this  State  to  the  domicil  of  the  parties  in 
another  State,  provided  the  court  is  satisfied  that  it  is  for  the  interest  of  such  par- 
Hm,  «Dd  is  further  satisfied  that  the  fund  is  as  well  secured  under  the  laws  of  the 
bit  to  which  it  is  removed  as  under  the  laws  of  this  State.  It  is  further  to  be 
htead  that  our  courts  may  transmit  the  funds  to  some  judicial  tribunal  having 
jMdMon  of  the  parties,  as  well  as  to  a  trustee  or  guardian  properly  qualified. 
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There  are  no  daimants  upon  the  fund  now  in  question,  and  no  person  hu  an;  io- 
terest  in  it  except  Mrs.  Yandell  and  her  children.      It  satia&ctorilx  appetn  to  the 
court  that  these  beneficiaries  have  been  permanently  domiciled  in  the  State  of  Ken- 
tucky, and  in  the  city  of  Louisville.    As  a  matter  of  course,  it  is  for  their  iotenst, 
other  things  being  equal,  that  the  fund  should  be  held  and  invested  for  them  at  their 
domicil,  rather  than  in  another  State.    The  person  entitled  to  the  immediate  \m  of 
the  fund,  the  tenant  for  life,  comes  to  me  by  petition  and  Niys  that  it  is  for  her  in- 
terest and  that  of  her  children  that  the  transfer  should  be  made,  and  she  asb  me  to 
make  it,  accompanying  her  application  by  record  evidence  that  she  has  iiutitmed 
legal  proceedings  in  the  Chancery  Court  of  her  domicil,  to  Which  proceedings  her 
children  are  made  parties,  to  procure  the  consent  of   that  ooQrt  to  the  tranRfer,  ind 
its  acceptance  of  the  same  control  of  the  bond  as  is  had  by  thii  court.    She  shows  me 
that  said  court  has  agreed  to  receive  the  funds  and  assume  the  control  and  IIlInlg^ 
ment  of  them,  and  I  have  tlie  assurance  of  the  Chancellor  of  that  court,  in  the  form 
of  a  written  decision  and  of  a  decree,  that  the  laws  of  Kentucky  will  recogDite  the 
trust  fixed  upon  the  fund  by  the  decrees  of  this  court  precisely  as  the  trust  is  recog- 
nized by  the  laws  of  this  Siate,  and  that  it  is  made  his  duty,  and  the  duty  of  his 
court  to  see  that  the  rights  of  the  beneficiaries  are  as  securely  guarded  as  they  woq1<1 
be  by  this  court.     Under  these  circumstances,  I  feel  no  hesitation  in  making  the 
transfer  as  requested.    I  am  satisfied  that  it  is  for  the  interest  of  the  beneficiaries  that 
the  fund  should  be  transmitted  to  the  forum  of  their  domicil,  and  their  choice.     In 
doing  so,  I  am  only  obeying  the  calls  of  that  "liberal  comity,"  to  use  the  words  of  oor 
Supreme  Court,  which  the  judicial  tribunals  of  the  States  of  this  Union  owe  to  each 
other  in  the  administration  of  the  riglits  and  property  of  their  respective  citizens. 

The  petitioner's  counsel  may  draw  up  a  decree  reciting  the  proceedings  in  the 
Louisville  Chancery  Court  and  in  this  court  for  the  transfer  of  the  bond,  and  order- 
ing the  fund  in  question  to  be  transmitted  from  the  custody  and  control  of  this  court 
to  the  custody  and  control  of  the  said  Louisville  Chancery  Court,  upon  the  ground 
that  such  transfer  is  manifestly  for  the  interest  of  the  petitioners  and  her  children. 
The  clerk  and  master  of  this  court  will  be  authorized  and  directed  to  deliver  the  said 
fund  to  the  proper  officer  of  said  court  at  Louisville,  upon  the  order  of  said  court,  a 
certified  copy  of  which  order  and  the  receipt  for  the  fund,  will  be  reported  to  this 
court  and  entered  on  its  minutes.  An  order  will  be  made  requiring  the  derk  and 
master  to  report  the  present  condition  of  the  fund,  how  it  is  invested,  and  the  exact 
amount,  afler  deducting  all  costs,  fees  and  allowances  due  to  the  officen  of  this 
court.  A  certified  copy  of  that  report,  when  confirmed,  will,  together  with  a  copy  of 
this  opinion  and  of  the  decree  entered  upon  it,  be  transmitted  to  the  said  Looisville 
Chancery  Court  with  said  funds.  The  clerk  and  master  will  also  record  at  once  in 
the  record  book  of  pleadings  the  petition  filed  in  this  cause  and  the  transcript  of  the 
record  accompanying  it. 

W.  F.  CooPBB,  ChanceUor. 
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POLICY  OF  LIFE  INSURANCE. 


MW  YORK  LIFE  INSURANCE  COMPANY  vs.   WHITE'S  ADM*RS, 


1.  A.,  an  Insurance  Ckunpany  doing  bnslnees  In  New  York,  through  its  local  agent,  B.,  effected  a 
policy  At  Portemonth,  Va.,  apon  the  life  of  C.  The  Ck>mpany  agreed  that  the  sum  of  $1,500 
flhooid  be  paid  to  the  legal  representatives  of  C,  within  sixty  days  after  dae  notice  and 
proof  of  Ills  death,  deducting  therefrom  all  unpaid  notes  for  premiums,  provided  in  case 
the  said  C.  should  not  pay  the  said  premiums  on  or  before  the  several  days  mentioned  for 
ttie  payment  thereof,  together  with  the  annual  interests  on  any  notes  that  may  have  been 
given  for  40  per  cent.,  etc.,  then  tho  policy  to  cease  and  determine.  There  was  an  indorse- 
ment on  the  margin  of  the  policy  in  these  words:  "All  receipts  for  premiums  paid  at  agen- 
cies are  to  be  signed  by  the  President  or  actuary."  All  the  premiums  were  regularly  paid 
to  the  agent  at  Portsmouth  to  the  13th  of  August,  1861.  C.  died  on  the  19th  of  August, 
1661.  The  premium  due  on  the  18th  of  August,  1861,  was  not  paid.  There  had  been  no 
communication  between  New  York  and  Portsmouth  for  some  time  before  the  18th  of  August, 
1881,  owing  to  the  existence  of  war.  C.  was  prevented  from  paying  the  premium  due  the 
13th  of  August,  1861,  for  the  reason  that  the  Company  had  fidled  to  furnish  their  agent 
at  Portsmouth  with  the  necessary  renewal  receipts,  etc,  made  requisite  by  the  indorsement  on 
the  maigin  of  the  policy.  If  the  renewal  receipts  had  been  furnished  the  premium  would 
have  been  punctually  paid.  C.  made  no  tender  of  the  amount  of  the  premium.  At  the  close 
of  the  war,  the  Company  refused  to  pay  the  policy  and  suit  was  instituted : 

1  Held,  That  the  Company  was  liable. 

WiNGFiELD,  J.  On  the  13th  of  August,  1857,  John  S.  White  effected  a  policy  of 
insurance  on  his  own  life  with  the  New  York  Insurance  Ck>mpany,  whereby  the  Com- 
pany in  consideration  of  $73  50  in  hand  paid,  and  of  the  annual  payment  of  the 
like  som  of  $73  50  on  the  13th  day  of  August,  in  every  year  during  the  continu- 
ance of  the  said  policy,  assured  the  life  of  the  said  John  S.  White,  describing  him 
88  "John  S.  White,  carpenter,  of  Portsmouth,  in  the  county  of  Norfolk,  State  of 
Virginia,''  in  the  amount  of  fifteen  hundred  dollars,  for  the  term  of  his  natural  life, 
commencing  on  the  13th  of  August,  1857,  at  noon,  and  did  thereby  promise  and  agree 
to  and  with  the  assured,  his  executors,  administrators  and  assigns,  to  pay  the  said 
sum  of  $1,500  to  the  legal  representatives  of  the  assured  within  sixty  days  after  due 
notice  and  proof  of  his  death,  deducting  therefrom  all  unpaid  notes  for  premiums  on 
the  policy,  with  a  proviso  (among  others),  'That  in  case  the  said  White  shall  hot 
pay  the  said  premiums  on  or  before  the  several  days  hereinbefore  mentioned  for  the 
payment  thereof,  together  with  the  annual  interest  on  any  notes  that  may  have  been 
given  for  40  per  cent.,  and  such  assessments  thereon  as  may  be  made  and  called  for 
by  the  trustees,  then  and  in  every  such  case  the  said  Company  shall  not  be  liable  to 
the  payment  of  the  sum  assured  or  any  part  thereof,  and  this  policy  shall  cease  and 
determine,"  with  an  indorsement  on  the  margin  of  the  policy  in  these  words :  ''All 
raseipts  for  premiums  paid  at  agencies  are  to  be  signed  by  the  President  or  actuary." 
The  policy  was  effected  at  Portsmouth  through  James  T.  Borum,  the  agent  of  the 
Gompany  there,  and  all  the  premiums,  etc.,  were  regularly  paid  to  said  agent  at  that 
plao^  to  the  13th  of  August,  1861.  John  S.  White  died  on  the  19th  of  August,  1861, 
Ib  the  anus  of  the  said  James  T.  Borum,  agent  of  the  said  company. 

Xhe  preodam  due  the  13th  of  August,  1861,  was  not  paid,  and  the  assured  was 
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prevented  from  paying  it  and  the  interest  and  aasessraent  then  due,  because  the  Com- 
pany had  failed  to  furnish  their  agent  at  Portsmouth  with  the  necessary  renewal  it- 
ceipts  and  statement  of  assessments  and  interest  due,  according  to  the  rules  of  the 
Company  and  indorsement  in  the  margin  of  the  policy.  All  receipts  for  premiam' 
paid  at  the  agencies  had  to  be  signed  by  the  president  or  actnaiy,  and  only  counter- 
signed by  the  agent,  and  the  agent  had  no  authority  to  give  receipts,  but  onlf  to 
countersign  those  given  by  the  President  or  actuary.  There  had  been  no  commnni' 
cation  between  New  York  (where  the  Company  was  located)  and  Portsmouth,  V». 
(where  White  resided),  for  some  time  before  the  13th  of  August,  1861,  in  conseqaenee 
of  the  war  then  raging  between  the  United  States  and  the  Confederate  States— the 
assured  being  a  citizen  of  the  Confederate  States,  and  the  Company  being  located  io 
the  United  States.  The  premium  due  on  the  13th  of  August,  1861,  was  not  paid  on 
or  before  that  day,  or  afterwards,  and  no  formal  actual  tender  of  it  was  made  to  the 
agent  at  Portsmouth  at  any  time.  It  was  the  custom  of  the  Company  to  notify  the 
assured  the  time  when  premiums  fell  due,  and  it  was  the  duty  of  the  agent  to  ip?e 
the  notices  to  the  assured  when  they  received  the  renewal  receipts  from  the  home 
office,  but  in  this  case  no  such  receipts  were  sent  to  the  agent,  in  consequence  of  which 
no  notice  was  given  to  White,  and  the  premium  was  not  paid  in  consequence  of  the 
failure  of  the  Company  to  furnish  the  renewal  receipts  to  it«  agent  according  to  all 
former  usage.  If  he  had  had  the  renewal  receipts,  the  premium  would  have  been 
punctually  paid. 

White  was  a  very  prudent,  careful  man,  and  when  the  policy  was  effected,  Boram, 
the  agent  of  the  Company,  promised  him  to  protect  the  policy,  and  agreed  with' him 
that  if  he  (White)  was  absent  at  any  time,  or  should  forget  it  when  any  annual  pre- 
mium came  round  to  be  paid,  he  (Borum)  would  pay  it  for  him,  and  so  prevent  anj 
forfeiture  of  the  policy,  and  he  frequently  afterwards  renewed  the  promise  to  White, 
who  was  very  solicitous  about  the  punctual  payment  of  the  premiums.  But  Boram 
had  no  authority  from  the  Company  to  make  such  an  arrangement,  and  it  knew 
nothing  of  it;  and  as  to  this  matter,  he  was  the  agent  of  White  and  not  of  the  Com- 
pany. 

If  the  agent  (Borum)  had  have  had  the  renewal  receipts,  the  premiums,  etc.,  due 
on  the  13th  of  August,  1861,  from  White,  would  have  been  paid  by  him.  He  had 
the  money  with  which  to  make  the  payment  (aa  did  White  likewise  have  it  laid  bj 
for  the  purpose),  and  only  did  not  make  it  because  he  did  not  have  the  renewal  re- 
ceipts  and  the  want  of  authority  on  his  part  to  give  receipts  for  premiums. 

On  the  11th  November,  1862  (after  intercourse  had  been  restored  between  New 
York  and  Portsmouth),  Bonim,  their  agent,  wrote  to  the  company  in  New  York,  in- 
forming them  of  the  death  of  White,  and  that  the  premium,  etc.,  would  have  beeo 
paid  on  the  13th  day  of  August,  1861,  if  he  had  had  a  renewal  receipt  for  the  par- 
posCyand  that  the  failure  to  make  the  payment  was  occasioned  by  failure  of  the 
company  to  send  the  renewal  receipts,  as  had  been  usual,  to  him  as  their  agent,  and 
stated  that  the  company  ought  to  pay  the  policy,  and  asked  that  the  proper  blanks  for 
proving  the  death,  in  form,  should  be  forwarded  to  him.  To  this,  the  companj  re- 
plied by  letter  dated  11th  of  December,  1862,  in  which  they  declined  to  admit  their 
responsibility,  and  refused  to  pay  anything  to  White's  repreeentativee,  and  failed  to 
send  the  blanks  requested  for  the  purpose  of  making  formal  proof  of  the  death  of  the 
assured. 

A  formal  affidavit  of  the  death  of  White  was  made  on  the  28th  of  June,  1867,  and 
duly  forwarded  to  the  company  by  the  attorney  of  the  plaintiff  on  the  same  day  to 
which  the  company,  through  their  agents.  Bain  &  Bro.,  responded,  declining  to  paj 
the  policy,  but  ofiering  to  pay  $84,iind  this  suit  was  commenced  on  the  dth  of  Sep- 
tember, 1867. 
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Upon  the  trial,  a  verdict  was  rendered  in  favor  of  the  plaintifTs,  and  the  company 
asked  for  a  new  trial,  which  Was  refused,  and  an  exception  taken,  and  the  facts  certi- 
fied, the  material  parts  of  which  have  been  already  stated.  The  defendants  asked  for 
seven  different  instructions — the  first  was  refused,  the  second  given  with  an  addition 
to  it,  and  all  the  others  given  in  the  form  asked  for,  and  an  exception  was  taken  to 
the  ruling  of  the  court  in  regard  to  them.  The  counsel  for  the  company,  in  his  ar- 
gtunent  here  has  attempted  to  distinguish  this  case  from  that  of  ManhaUan  Life 
Insurance  Company  V.  Warwick^  20  Gratt.,  614  It  is  argued  here,  that  there  was 
DO  actual  tender  of  the  premium,  as  there  was  in  that  case.  That  there  is  no  provi- 
sion  in  the  policy  in  this  case,  that  it  was  not  to  be  binding  until  countersigned  by  the 
agent  in  Virginia,  as  there  was  in  that  case,  and  that  this  is,  therefore,  not  a  Virginia 
contract  to  be  performed  here,  but  a  New  York  contract  to  be  performed  there,  and 
that  whether  it  was  one  or  the  other  it  was  an  executory  contract,  and  became  void 
and  dissolved  by  the  operation  of  the  late  war,  the  parties  being  respectively  domi- 
ciled in  the  opposing  sections,  and  consequently,  enemies;  thus  raising  again,  one  of 
the  main  questions  relied  on  by  the  insurance  company  in  20  Grat.,  and  overruled 
by  a  majority  of  the  court. 

Although  the  policy  in  this  case  does  not  provide  that  it  was  not  to  be  obligatory 
until  countersigned  by  the  local  agent,  yet  it  is  proved  that  it  was  effected  in  Ports- 
mouth with  the  agent  there,  and  was  perfected  by  delivery  and  the  payment  of  the 
adyance  premium  to  the  agent  at  that  place,  and  the  succeeding  premiums  were  all 
paid  to  the  same  agent,  at  the  same  place,  upon  receipts  furnished  by  the  Company 
for  that  purpose,  signed  by  the  President  and  countersigned  by  the  agent,  thus 
being  treated  and  r^arded  by  both  parties  as  a  Virginia  contract  to  be  performed  on 
the  part  of  the  assured  in  Portsmouth,  Virginia.  No  notice  was  ever  given  to  the  as- 
sured that  he  would  be  required  to  make  payment  anywhere  else.  Upon  the  suppo- 
sition that  this  is  a  Viiginia  contract  to  be  performed,  as  far  as  the  assured  was  con- 
cerned, in  Portsmouth,  it  is  argued  that  the  Allure  to  pay  or  tender  payment  of  the 
premium  due  the  13th  of  August,  1861,  to  Borum,  the  agent  of  the  company  at  Ports- 
mouth, was  a  forfeiture  of  the  policy,  and  that  the  arrangement  between  White  and 
Borum,  whereby  the  latter  Agreed  to  protect  the  policy  for  White  and  pay  the  pre- 
minms  for  him  when  they  fell  due,  in  case  White  did  not  do  it,  was  a  private  ar- 
rangement with  themselves,  not  known  to  the  company,  and  not  binding  on  it,  and 
did  not  dispense  with  a  tender  to  him  as  agent  of  the  company.  It  is  very  true  that 
the  company  was  not  bound  by  this  arrangement  between  White  and  its  agent.  Yet 
it  was  lawful  for  White  to  appoint  an  agent  to  make  the  payments  for  him,  and  it 
was  as  lawful  for  him  to  appoint  Borum  his  agent  to  make  them  for  him,  aa  it  was  for  the 
company  to  appoint  him  as  its  agent  to  receive  the  premiums,  and  when  the  premium 
fell  due  on  the  13th  day  of  August,  1861,  Borum  had  the  money  to  pay  it,  and  would 
have  paid  it  if  he  had  had  the  renewal  receipts  signed  by  the  President,  to  be  coun- 
tersigned by  him,  on  payment  of  the  premiums,  which  the  company  had  always  be- 
fore furnished  its  agent,  and  which,  according  to  all  previous  usage,  it  was  its  duty 
to  furnish,  and  without  which,  he  was  powerless  to  collect,  and  as  to  collection  of 
premianu,  in  a  situation  as  if  he  never  had  been  agent 

According  to  the  proofs,  nothing  but  the  want  of  these  renewal  receipts  prevented 
the  punctual  payment  of  the  premium,  (the  agent,  according  to  the  proof,  having  no 
right  to  give  any  receipt  but  onlj  to  countersign  such  as  were  furnished  by  the  com- 
pany, signed  by  the  proper  officer).  But  it  is  argued  that  it  was,  nevertheless,  the 
duty  of  White,  or  his  agent,  to  make  the  tender,  although  the  agent  of  the  company 
had  no  right  to  receive  it  (although  without  such  renewal  receipt,  he  had  no  author* 
itv  to  collect,  and  as  to  this,  was  as  if  he  had  never  been  agent  at  all). 
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This  might  have  heen  so  if  White  had  had  a  different  agent  who  did  not  know 
that  Borum  could  not  collect,  or  was  not  himself  informed  of  the  inahilitj  of  tbe 
company's  agent  to  collect.  But  suppose  white  had  had  some  other  agent  who  had 
gone  to  Borum  to  pay  the  premium,  with  the  money  in  his  pocket  to  do  it,  and  fio> 
rum  had  have  informed  him  that  he  could  not  receive  payments,  and  had  no  right 
to  do  so  for  the  want  of  the  proper  renewal  receipts,  what  use  would  there  have  been 
of  this  agent *s  going  through  the  vain  form  of  making  an  offer  which  he  knew  could 
not  be  acceded  to,  and  would  be  rejected?  I  do  not  suppose  it  will  be  contended 
that  he  would  have  been  compelled  to  go  through  an  idle  form  in  such  a  ctee;  if 
not,  why  should  Borum  (who  both  as  agent  for  the  company,  and  as  agent  for  VHiite, 
knew  he  could  not  receive  it)  have  gone  through  the  mere  form  and  mockoy  of 
making  a  tender,  as  agent  for  White,  of  the  money  he  had  in  his  pocket  to  pay  it,  to 
himself  as  agent  of  the  company,  when  he  had  no  right  to  collect  it,  and  could  not 
receive  it.  Yet  the  pantomime  must  have  gone  to  this  absurdity,  if  Uie  position 
taken  by  the  counsel  of  the  company  on  this  question  is  a  correct  one.  I  do  not  think 
a  formal  tender  was  essential  or  necessary  under  these  circumstances,  or  that  any 
party  was  ii\jured  by  its  not  being  made.  Nor  do  I  think  that  any  one  was  or  coold 
have  been  injured  by  the  failure  to  make,  or  even  was  bound  to  make,  a  tender  to  one 
wbo  hadno  right  to  receive. 

But  suppose  this  is  a  New  Yoik,  and  not  a  Virginia  contract,  how  does  that  help  the 
case  of  the  Company  ?  It  certainly  can  not  do  it,  unless  this  was  such  an  executory 
contract  as  was  dissolved  by  the  occurence  of  the  late  war  (between  the  Gonfedeiate 
States  and  the  United  States)  after  the  contract  had  been  made  and  performed  on  the 
part  of  the  assured  in  a  great  measure,  and  to  the  full  extent  its  stipulations  required 
performance  at  the  time  the  war  broke  out.  And  this  brings  us  to  the  considenuioo 
of  the  proposition,  upon  which  the  case  hinges,  as  to  whether  this  is  such  a  oontrMt 
as  would  be  dissolved  by  the  rules  of  public  law  upon  the  breaking  out  of  a  war,  be- 
tween the  countries  of  the  two  contending  parties.  By  the  rules  on  this  subject,  ail 
contracts  made  between  citizens  or  subjects  of  the  belligerent  powers  during  hostilities 
and  all  executory  contracts  requiring  intercourse  and  concert  in  action,  counsd  and 
confidence  between  the  citizens  of  the  different  powers,  in  order  to  carry  it  on,  such 
as  partnership  and  the  like,  in  which  there  is  a  community  of  goods  and  interetfs, 
are,  for  very  obvious  reasons,  void.  But  where  these  objections  do  not  exist,  I  em 
see  no  reason  why  a  contract,  lawful  in  its  inception,  and  partly  (and  to  the  fall  ex- 
tent its  terms  required )  executed  before  the  war,  and  which  to  continue  during  its  ex- 
istence, did  not  require  any  intercourse  with  the  enemy,  more  than  that  of  an  ordioaiy 
contract  between  debtor  and  creditor  in  the  ordinary  course  of  business,  should  be  de- 
dnred  void,  and  a  forfeiture  visited  on  one  of  the  parties  to  enure  to  the  benefit  of  the 
other,  for  having  done  what  was  perfectly  proper  and  lawful  when  it  took  place. 

Why  should  White  be  made  responsible  for  the  war  more  than  the  other  party  ? 
and  why  should  his  lawful  vested  rights  be  forfeited  and  transferred  to  the  other  ptrty 
merely  because  a  war  existed  between  the  respective  States  in  which  they  were  domi- 
ciled ?  I  can  perceive  no  good  reason  for  it,  and  I  think  the  ooarts,  instead  of  en- 
couraging techinical  forfeitures  for  matters  of  form  which  do  not  affect  the  merits  and 
substance  of  the  matter  of  the  contract,  ought,  on  the  contrary,  to  be  astnte  to  find 
reasons  for  preventing  such  forfeitures. 

I  do  not  think  there  is  any  difference  between  the  contract  to  pay  the  premiomson 
the  life  insurance  policy  in  this  case,  periodically,  than  any  other  contract  to  in«ke 
payments  at  certain  periods,  some  of  which  happened  to  fall  due  in  the  time  of  a 
war  that  afterwards  took  place — in  such  case  the  payments  (ailing  due  during  the 
war  would  be  suspended,  and  the  right  to  recover  them  would  revive  as  soon  as  peace 
was  restored. 
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In  the  case  under  consideration,  the  company  agreed  to  pay  to  White's  representa- 
tive $1,500  at  his  death,  upon  condition  that  he  made  certain  annual  payments  to 
tbem  as  long  as  he  lived;  and  if  he  failed  to  make  any  of  these  payments,  he  forfeited 
his  right  to  the  policy  and  all  the  money  previously  paid  by  him  at  any  of  the  stip- 
ulated periods.  White  paid  in  addition  to  the  advance  premium,  those  that  fell  due 
in  1858-9  and  1860,  (four  in  all)  and  was  prevented  from  paying  the  other  in  conse- 
quence of  the  then  existing  war.  Now,  shall  he  be  made  responsible  for  the  war,  and 
compelled  to  forfeit  the  money  that  he  had  rightfully  paid  before  it  occurred,  and 
that  too  to  his  enemy  ?  or  shall  the  performance  of  the  contract  be  suspended  during 
the  war? 

1  think  there  can  be  no  good  reason  why  this  contract  should  not  be  suspended,  as 
▼ell  as  any  other,  by  whose  terms  one  belligerent  party  was  required  by  a  previous 
contract  to  pay  to  another  money  that  became  due  during  the  war.  Upon  a  common 
bond  to  pay  money  periodically,  if  any  of  the  payments  fell  due  during  a  subsequent 
war  the  bond  would  not  have  become  void,  but  the  payment  would  have  been  sus- 
pended until  after  peace. 

And  so  in  this  case.  White's  right  to  pay,  and  the  company's  right  to  collect  the 
premium,  were  suspended  during  the  war,  but  immediately  revived  when  peace  was 
restored.  Suppose  White  had  died  seven  days  sooner  than  he  did,  there  would  have 
been  no  premium  to  pay,  and  the  company  would  have  been  bound  to  pay  the  $1,500. 
Yet  it  could  not  have  been  colleitted  until  a  reasonable  time  after  peace  was  restored. 

In  my  view  of  the  case,  the  rights  of  the  parties  are  not  affected ;  and  it  does  not 
matter,  so  far  as  the  validity  of  it  is  concerned,  whether  this  was  a  Virginia  contract 
or  not  But  it  stands  upon  the  broader  foundation  that  it  is  of  that  class  of  contracts 
wbidi  are  not  dissolved,  but  only  suspended,  by  a  subsequent  war.  This  view  is 
Mly  sustained  by  recent  4lecisions  in  the  Court  of  Appeals  of  Kentucky,  in  a  case  of 
this  same  New  York  Life  Insurance  Co,  v.  ClopUmy  7  Bush.,  179,  and  by  a  very  able 
and  carefully  prepared  opinion  by  Judge  Blatchford,  of  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  New  York,  in  the  case  of  Hamilton,  ex^r 
(f  Goodman^  v.  The  Mutual  Life  Insurance  Co.  of  New  York,  in  which  he  reviews  all  of 
the  cases,  and  especially  the  recent  decisions  on  the  subject  (among  them  The  Man- 
kaUan  lafe  Inmranee  Co.  v.  Warwick),  in  which  he  approves  the  decision  of  the  major- 
ity of  the  court.  In  that  case  he  maintains  that  as  by  the  public  law  the  innu  ranee 
company  could  not  receive,  any  more  than  the  assured  could  lawfully  pay,  the  pre. 
mimns  during  the  war,  and  where  the  company  was  so  incapacitated  by  law  from  re- 
ceiving, it  had  the  same  effect  upon  the  contract  as  if  the  assureil  had  offered  to  pay 
and  the  company  had  refused.  In  speaking  of  the  nature  and  character  of  such  con- 
tracts, he  says:  '*The  cases  in  the  books  which  are  cited  on  the  part  of  the  defendants 
as  enforcing  strictly  the  rule  that  a  precedent  condition  on  which  by  contract  money 
is  to  be  paid  must  be  absolutely  complied  with,  were  cases  in  which  the  impediment 
to  performance  existed  solely  on  the  part  of  him  who  was  to  be  the  actor  in  perform- 
anea,  and  were  not  cases  in  which  the  impediment  existed  either  solely  on  the  part  of 
him  who  was  to  be  the  recipient  of  performance,  or  was  an  impediment  to  both  parties 
joifttlj  and  equally  in  extent.  The  distinction,"  he  adds,  ''is  a  sound  one,  and  it 
voold  be  gross  injustice  to  apply  to  thb  case  (one  like  that  now  under  consideration) 
anile  the  reason  of  which  has  no  application  to  it.  It> would  be  for  the  defendants, 
itt  ^Ska,  to  say  to  Gbodman,  it  was  unlawful  for  us  to  receive  from  you  your  premi- 
t;  it  would  have  been  idle  for  you  to  have  tendered  them  to  us ;  yet,  as  the  con- 
that  if  yon  did  not  pay,  or  tender  them,  at  the  times  specified,  the  contract 
fa  MbHedf  and  our  liability  to  pay  you  the  $5,983  is  at  an  end.  And  besides  that, 
thlMSW  piSd  to  us  in  1849  and  1868  is  forfeited  to  us."    Ajid  he  continues :  "  I  do 
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not  believe  a  defense  of  that  kind  to  a  polic^r  of  life  insuranoe,  situated  like  the  prO' 
ent  one,  was  ever  allowed  by  a  court  of  justice  in  any  dvilixed  communitjr.'* 

If  this  was  a  Virginia  contract  to  be  performed  here,  and  Borom  was  the  agent  of 
the  company  to  whom  White  was  bound  to  make  payment,  he  was  justified  in  not 
making  a  formal  tender,  from  the  facte  above  stated  in  relation  to  it  (though,  I  think, 
he  was  not  agent  in  this  respect,  because  the  company  failed  to  famish  him  irith  the 
proper  authority  to  collect  and  grant  receipts).  If  he  was  not  such  agent,  and  his 
powers  were  revoked  by  the  defendants  withholding  from  him  the  renewal  ropeipts 
necessary  to  enable  him  to  collect  the  premiums,  then  it  was  unlawful  for  White  to 
pay,  and  likewise  unlawful  for  the  company  to  receive  payment  at  his  hands  (tbef 
being  technical  enemies),  and  White  stood  excused  by  the  rules  of  public  law  from 
making  the  tender  during  the  war. 

I  do  not  think  the  court  erred  in  refusing  to  give  the  first  instruction  asked  for  bf 
the  defendants,  as  that  proposed  to  instruct  the  jury  that  a  failure  to  pay,  or  make  i 
tender  of  the  premium  which  fell  due  on  the  13th  of  August,  1861,  was  a  forfeiture  (tf 
the  policy  under  all  circumstances,  and  fo/  which  there  could  be  no  excuse.  By  (he 
second  instruction,  as  propounded  by  the  defendants,  the  court  was  asked  to  inetmcl 
the  jury  "that  unless  they  believed  from  the  evidence  that  due  notice  and  proof  of 
the  death  of  John  S.  White  was  forwarded  to  the  defendants  at  least  sixty  days  before 
the  institution,  they  must  find  for  the  defendants,"  which  the  court  gave  with  the 
following  addition,  viz. :  "  Unless  they  further  believe  that  the  defoidant  waived  aich 
notice  and  proof  of  death."  1  think  the  court  did  not  commit  any  error  in  makmg 
this  second  exception^  as  it  was  proved  that  the  defendant,  when  informed  of  the  dealh 
of  White,  in  December,  1862,  had  declared  its  determination  not  to  recognise  its  obli- 
gation under  the  policy,  or  to  make  any  payment  on  account  of  it. 

Nor  do  I  think  there  was  any  error  in  overruling  the  motion  for  a  new  trial,  except 
that  the  court  ought  to  have  put  the  plaintiff"  under  a  rule  tb  abate  the  verdict  by  the 
amount  of  the  premium  which  fell  due  on  the  13th  of  August,  1861,  but  this  maybe 
corrected  here.    I  am  in  favor  of  affirming  the  judgment,  corrected  in  this  respect. 

[A  copy— teste.]  Geo.  L.  Chmstiak,  Clerk. 

The  opinion  was  unanimous — McLaughlin  apd  Barton,  J.J.,  concurring. 


Recent  Americcm  Decisions,  5o5 


SUPREME  COURT  OF  THE  UNITED  STATES. 


December  Term,  1872. 


Banters'  Bank  of  Tennessee,  Plaintiff  in  Error, ' 

vs. 
The  Union  Bank  of  Louisiana, 

AND 

Union  Bank  of  Louisiana,  Plaintiff  in  Error, 

vs. 
The  Planters'  Bank  of  Tennessee. 


In  error  to  the  Cir- 
cuit Court  of  the 
United  States  for 
the  District  of  Lou- 
isiana. 


1.  A.  a  bank  doing  business  In  the  State  of  Tennessee,  bad,  prior  to  September,  1S63,  remitted  to  B., 
a  bank  in  the  City  of  New  Orleans,  La.,  large  sums  of  "Confederate  treasury  notes,"  and  had 
also  forwarded  them  drafts  and  other  claims  for  collection,  it  having  been  understood  between 
them  that  the  drafts  and  claims  thus  forwarded  were  payable  only  in  snch  Confederate  currency, 
and  bU  the  collections  made  on  account  of  A.  were  made  in  that  currency,  with  his  knowledge 
and  authority. 

1  On  the  17th  of  August,  1863,  by  command  of  Major  General  Bonks,  an  order  was  issued  requiring 
the  banks  in  New  Orieans  to  pay  over  to  the  Chief  Quartermaster  of  the  army  all  money  in  their 
posKflrion  bdonging  to  any  corporation,  etc.  in  hostility  to  the  United  States,  etc.  Under  this 
order,  B.,  on  the  10th  of  September,  1868,  paid  to  the  Quartermaster  the  balance  standing  to  A.'s 
credit  on  his  books.    The  payment  was  made  in  Confederate  notes. 

3.  Held,  that  A.  was  entitled  to  recover  only  the  damages  sustained  by  him  in  consequence  of  B.*b 
foUure  to  deliver  Confederate  notes  when  they  were  demanded,  and  those  damages  are  to  be 
measured  by  the  value  of  those  notes  in  United  States  currency  at  the  time  when  the  demand 
was  made. 

Mr.  Jastice  Strong  delivered  the  opinion  of  the  Court. 

This  wan  an  action  brought  by  the  Planters'  Bank  of  Tennessee  against  the  Union 
Bank  of  Louisiana  to  recover  an  alleged  balance  of  account.  A  verdict  and  judg- 
ment having  been  rendered  for  the  plaintiff,  both  parties  have  removed  the  case  to 
this  court  hy  writs  of  error.  From  the  record  it  pppears  that,  some  time  prior  to 
SqiCember,  1863,  the  plaintiffs  and  the  defendants  had  commercial  dealings  with  each 
other,  the  nature  of  which,  as  the  evidence  tends  to  prove,  was  as  follows:  The  plain- 
tiffi)  had  remitted  to  the  defendants  large  sums  of  '^Confederate  treasury  notes,''  and 
had  also  forwarded  to  them  drafts  and  other  claims  for  collection,  it  having  been  un- 
derstood between  them  that  the  drafts  and  claims  thus  forwarded  were  payable  only  in 
nidb  Confederate  currency,  and  all  the  collectioxis  made  on  account  of  the  plaintiffs 
were  made  in  that  currency,  with  their  knowledge  and  authority.  It  was  thus  that 
the  entire  balance  in  favor  of  the  plaintiffs  was  made  up.  There  appears  to  have 
beeo  no  controversy  over  these  &ct8. 

BbI  moog  the  defences  set  up  at  the  trial  of  the  case  was  an  alleged  payment  to 
^tsSalOuj  anthorities  of  the  United  States,  then  in  military  poseession  of  New 
(Mhm.  it  appeared  that  on  the  17th  of  August,  1863,  by  command  of  Magor  Gen- 
MlllMda^  an  Older  was  issued  requiring  the  several  banks  and  banking  associations 
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New  Orleans  to  pay  over  without  delay  to  the  chief  quartermaster  of  the  tnoj, 
or  to  such  officer  of  his  department  as  he  might  designate,  all  money  in  their  poa- 
session  belonging  to,  or  standing  upon  their  books  to  the  credit  of  any  corpontioii, 
association,  or  pretended  government  in  hostility  to  the  United  States,  and  all  moneys 
belonging  to,  or  standing  on  their  books  to  the  credit  of,  any  person  r^intered  as  an 
enemy  of  the  United  plates,  or  engaged  in  any  manner  in  the  military,  naval,  or  dvil 
sei-vice  Oi  the  so-called  Ck)nfederate  States,  or  who  should  have  been,  or  who  might 
thereafter  be  convicted  of  rendering  any  aid  or  comfort  to  the  enemies  of  ihe  United 
States.  The  order  declared  that  such  funds  would  be  held  and  accounted  for  by  the 
quartermaster's  department,  subject  to  the  future  adjudication  of  the  government  of 
the  United  States*  Under  this  order  the  defendants,  as  the  evidence  tended  to  show, 
on  the  10th  day  of  September,  1863,  paid  to  the  acting  quartermaster  the  balance 
standing  to  the  plaintiffs'  credit  on  their  books,  being  the  whole  balance  due.  The 
payment  was  made  in  Confederate  notes,  and  the  quartermaster  accepted  them  in 
discharge  of  the  balance.  Whether  this  was  a  satisfaction  of  the  claim  of  the  plain- 
tiffs upon  the  defendants  Is  a  controlling  question  in  the  case.  The  Circuit  Court  in- 
structed the  jury  that  it  was  not,  because  payment  was  made  to  the  quartermaster  in 
Confederate  notes,  which  the  court  was  of  opinion  he  had  no  authority  to  receive, 
though  holding  that  the  military  authorities  thus  exacting  payment  were  invested 
with  all  the  rights  of  a  creditor. 

It  might  be  difficult  to  maintain,  if  the  military  authorities  were  clothed  with  the 
rights  of  creditors,  that  is,  if  they  had  succeeded  to  the  position  and  title  of  the  plain- 
tiff, that  they  could  not  determine  what  funds  they  would  receive  in  payment  of  the 
balance  on  the  defendants'  books  to  the  credit  of  the  plaintiff.  It  is  not  perceived 
why  they  could  not  accept  Confederate  notes  in  discharge  of  a  debt  which  had  become 
due  to  them.  But  a  grave  question  lies  back  of  this.  Did  the  order  of  Gtenexal  Banb 
justify  any  payment  of  the  balance  to  the  military  authorities?  If  it  did  not,  it  is 
immaterial  in  what  currency  the  payment  was  made.  Payment  in  any  currency  wts 
no  protection  to  the  debtors.  The  validity  of  the  order  is,  therefore,  the  first  thing 
to  be  considered.  It  was  made,  as  we  have  seen,  on  the  17th  of  August,  1863.  Then 
the  city  of  New  Orleans  was  in  quiet  possession  of  the  United  States  forces.  It  had 
been  captured  more  than  fifteen  months  before  that  time,  and  undisturbed  possession 
was  maintained  ever  after  its  capture.  Hence  the  order  was  no  attempt  to  seiie  prop- 
erty ^^flagi-ante  hellOf"  nor  was  it  a  seizure  for  immediate  use  of  the  army.  It  wa 
simply  an  attempt  to  confiscate  property  which,  though  it  may  be  subjected  to  con- 
fiscation by  legislative  authority,  is,  according  to  the  modem  law  of  nations,  exempt 
from  capture  as  booty  of  war.  Still,  as  the  war  had  not  ceased,  though  it  was  not 
flagrant  in  the  district,  and  as  Greneral  Banks  was  in  command  of  the  district,  it  mnst 
be  conceded  that  he  had  power  to  do  all  that  the  laws  of  war  permitted,  except  so  &r 
as  he  was  restrained  by  the  pledged  faith  of  the  government,  or  by  the  efifect  of  con- 
gressional legislation.  A  pledge,  however,  had  been  given  that  rights  of  propatf 
should  be  respected.  When  the  city  was  surrendered  to  the  army  under  Genwal 
Butler,  a  proclamation  was  issued,  dated  May  1, 1862,  one  clause  of  which  was  as  fol- 
lows: "All  the  rights  of  property  of  what^er  kind  will  be  held  inviolate,  subject 
only  to  the  laws  of  the  United  States.''  This,  as  was  remarked  in  the  case  of  Tke 
Veniocy  2  Wall.,  258,  "only  reiterated  the  rules  established  by  the  legislative  and 
executive  action  of  the  national  government  in  respect  to  the  portions  of  the  States 
in  insurrection,  occupied  and  controlled  by  the  troops  of  the  Union.**  That  action, 
it  was  said,  indicated  the  policy  of  the  government  to  be,  not  to  regard  districts 
occupied  and  controlled  by  national  troops  as  in  actual  insurrection,  or  their  inhabi* 
tants  as  subject,  in  most  respects,  to  treatment  as  enemies. 
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SuK-itiuitial,  complete,  and  permanent  military  oocupation  and  control  was  held  to 
draw  after  it  the  full  measure  of  protection  to  per^ns  and  property  conaistent  with  a 
necessary  sabjection  to  military  government.    We  do  not  assert  that  anything  in 
General  Butler's  proclamation  exempted  property  within  the  occupied  district  from 
liability  to  confiscation  as  enemies*  property,  if  in  truth  it  was  such.    All  that  is  now 
said  is  that  after  that  proclamation  private  property  in  the  district  was  not  subject  to 
military  seizure  as  booty  of  war.    But  admitting,  as  we  do,  that  private  property 
remained  subject  to  confiscation,  and  also  that  the  proclamation  applied  exclusively 
to  inhabitants  of  the  district,  it  Ifl  undeniable  that  confiscation  was  possible  only  to 
the  extent  and  in  the  manner  provided  by  the  acts  of  Congress.    Those  acts  were 
passed  on  th^  6th  of  August,  1861,  and  on  the  17th  of  July,  1862.    No  others  author- 
ized the  confiscation  of  private  property,  and  they  prescribed  the  manner  in  which 
alone  confiscation  could  be  made.    They  designated  government  agents  for  seizing 
enemies*  property,  and  they  directed  the  mode  of  procedure  for  its  condemnation  in 
the  courts,    "the  system  devi^  was  necessarily  exclusive.    No  authority  was  given 
to  a  military  commandant,  as  such,  to  efiiect  any  confiscation.    And  under  neither  of 
the  acts  was  the  property  of  a  banking  institution  made  confiscable.    Both  of  them 
had  in  view  the  property  of  natural  persons  who  were  public  enemies,  of  persons  who 
gave  aid  and  comfort  to  the  rebellion,  or  who  held  office  under  the  Confederate  gov- 
ernment, or  under  one  of  the  States  composing  it.    In  no  one  of  the  six  classes  of 
persons  whoee  properly  was  by  the  act  of  1862  declared  subject  to  confiscation,  was  an 
artificial  being  included.    It  is,  therefore,  of  little  importance  to  inquire  what,  under 
the  general  laws  of  war,  are  the  rights  of  a  conqueror,  for  during  the  recent  civil  war 
the  government  of  the  United  States  asserted  no  general  right  in  virtue  of  conquest 
to  compel  the  payment  of  private  debts  to  itself.    On  the  contrary,  it  was  impliedly 
disclaimed,  except  so  far  as  the  acts  of  1861  and  1862  asserted  it.    Thoee  enactments 
declaring  that  private  property  belonging  to  certain  classes  of  persons  might  be  con- 
fiscated, in  the  manner  particularly  described,  are  themselves  expressive  of  an  intent 
that  the  rights  of  conquest  should  not  be  exercised  against  private  property  except  in 
the  cases  mentioned,  and  in  the  manner  pointed  out.    And  it  is  by  no  means  to  be 
admitted  that  a  conquering  power  may  compel  private  debtors  to  pay  their  debts  to 
itself,  and  that  such  paymentH  extinguish  the  claims  of  the  original  creditor.    It  does 
indeed  appear  to  be  a  principle  of  international  law  that  a  conquering  State,  after  the 
conquest  has  subsided  into  government,  may  exact  payment  from  the  State  debtors  of 
the  conquered  power,  and  that  payments  to  the  conqueror  dischai^ge  the  debt,  so  that 
when  the  former  government  returns  the  debtor  b  not  compellable  to  pay  again.  This 
i»  the  doctrine  stated  in  Phillimore  on  International  Law,  vol.  3,  part  12,  ch.  4,  to 
which  we  have  been  referred.    But  the  principle  has  no  applicability  to  debts  not  due 
to  the  conquered  State.    Neither  Phillimore  nor  Byndershock,  whom  he  cites,  asserts 
that  the  conquering  State  succeeds  to  the  rights  of  a  private  creditor. 

It  follows  then  that  the  order  of  General  Banks  was  one  which  he  had  no  authority 
to  make,  and  that  his  direction  to  the  Union  Bank  to  pay  to  the  quartermaster  of  the 
army  the  debt  due  the  Planters'  Bank  was  wholly  invalid.  This  makes  it  unneces. 
aary  to  consider  in  detail  the  exceptions  taken  by  the  defendants  to  the  rulings  of  the 
Circuit  Court,  respecting  the  order  and  the  allied  payment  under  it;  for  if  the  or- 
der was  invalid,  payment  to  the  quartermaster  did  not  satisfy  the  debt 

It  is  further  aasigned  for  error  by  the  defendants,  that  the  court  allowed  the  plain- 
tifis  to  withdraw  a  remiuilur  entered  by  them  of  part  of  a  verdict  obtained  on  a 
former  trial  of  the  case.  The  only  objection  made  in  the  court  below  to  the  allowance 
was,  that  the  remiUUur  was  an  acknowledgment  of  record  that  the  amount  remitted 
was  not  doe.    There  had  been  a  former  trial  in  which  the  plaintiffs  had  obtained 
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judgment  for  $1 13,296.01,  with  fi^e  per  cent,  interest  from  November  25, 1863.  This 
WAA  a  larger  amount  of  interest  than  the  petition  of  the  plaintift  had  claimed, 
and  they  entered  on  the  judgment  a  remittitur  of  the  excess,  ezpresslj  resenring  their 
rights  to  the  balance  of  the  judgment.  Subsequently  a  new  trial  was  granted,  and  it 
is  now  contended  that  the  remiuitur  had  the  effect  of  a  retraxit.  As  it  was  entered 
after  Judgment,  such  would  perhaps  be  its  effect  if  the  judgment  itself  had  not  been 
set  aside  and  a  new  trial  had  not  been  granted. — (Bowden  v.  Houae,  7  Bingh.,  716.) 
But  such  can  not  be  its  operation  now.  If  it  takes  effect  at  all,  it  must  in  its  en- 
tirety, and  the  plaintifis  must  hold  their  first  judgment  for  the  balance  unremitted. 
As  that  judgment  no  longer  exists,  there  is  no  reason  for  holding  that  the  remisBion 
of  a  part  of  it  is  equivalent  to  an  adjudication  against  them.  This  assignment  of 
error  is,  therefore,  not  sustained. 

Another  error  assigned  by  the  defendants  is,  that  the  court  ordered  execution  to 
issue  on  the  judgment  first  recovered  for  the  sum  of  $26,752.63,  without  pr^udice  to 
the  plaintiffs*  rights  to  recover  the  balance,  that  amount  having  been  admitted  to  be 
due,  and  that  this  was  done  before  the  motion  for  a  new  trial  was  dlspoeed  of. 
It  must  be  admitted  that  though  there  was  a  judgment  in  existence,  the  order  of 
an  execution  at  the  time  it  was  made  was  anomalous.  But  there  does  not  appear  to 
have  been  any  objection  to  it,  and  it  is  not  shown  that  the  defendants  have  sus- 
tained any  injury  in  consequence  of  its  issue.  It  may  fairly  be  presumed  that  the 
defendants  assented  to  the  order,  and  admitted  that  the  sum  for  which  the  exe- 
cution was  directed  was  due.  The  new  trial  afterward  granted  was  limited  to  the 
controversy  respecting  the  excess  of  the  claim  over  $26,752.63,  which,  as  the  or- 
der stated,  "wM  admitted  by  the  defendants  to  be  due  the  plaintiffs.** 

The  only  remaining  errors  assigned  by  the  defendants  which  require  notioe, 
grow  out  of  the  refusal  of  the  court  to  charge  the  jury  as  requested^  that  if 
they  found  the  balance  of  account  sued  for  was  composed  wholly  or  in  part  of 
direct  remittances  from  the  plaintifis  to  the  defendants  of  Confederate  treasurj 
notes,  and  of  collections  of  drafts  payable  and  paid  in  such  notes,  and  if  they  foond 
that  the  banks  were  necessary  instruments  of  the  Confederate  government  for  putting 
its  issues  of  Confederate  notes  in  circulation  and  forcing  them  upon  the  country,  and 
that  the  plaintifis,  as  one  of  the  banks,  willingly  lent  itselt  as  an  instrument  of  that 
government,  then  the  plaintiffs  could  not  recover  such  amount  of  the  balance  thm 
composed  of  treasury  notes  and  collections.  Tne  point,  it  will  be  observed,  does  not 
assume  that  the  plaintiffs  were  willing  agents,  or  agents  at  all  of  the  Confederate 
government  in  putting  into  circulation  the  notes  which  went  to  make  up  the  balance 
of  account  standing  to  their  credit.  It  assumes  only  that  they  had,  as  such  agent:^, 
put  some  of  the  issues  of  the  government  into  circulation,  at  some  time,  in  aoaae 
transaction  with  some  person,  not  necessarily  the  defendants.  That  assumption,  had 
it  been  sustained  by  the  finding  of  the  jury,  was  wholly  impertinent,  and,  therefore* 
the  only  relevant  question  presented  by  the  point  was,  whether  Confederate  treasniT 
notes,  had  and  received  by  the  defendants  for  the  use  of  the  plainti^  were  a  sufficient 
consideration  for  a  promise,  express  or  implied,  to  pay  anything.  After  the  dedaion 
in  Thoringion  v.  Smith,  the  point  could  not  have  been  affirmed.  A  promise  to  pay  in 
Confederate  notes,  in  consideration  of  the  receipt  of  such  notes  and  of  draiU  payable  by 
them,  can  not  be  considered  a  niuium  pcustum^  or  an  illegal  contract. 

Nor  should  the  court  have  charged  that,  in  the  circumstances  of  this  cue,  no  ac- 
tion would  lie  for  the  proceeds  of  the  sales  of  Confederate  bonds  which  had  been  eeo^ 
by  the  plaintifis  to  the  defendants  for  sale,  and  which  had  been  sold  by  them,  though 
the  proceeds  had  been  carried  to  the  credit  of  the  plaintifib  and  made  a  part  of  the  ac- 
counts.   It  may  be  that  no  action  would  lie  against  a  purchaser  of  the  bonds,  or 
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against  the  defendants  on  any  engagement  made  by  them  to  sell.  Such  a  contract 
wcold  have  been  illegaL  But  when  the  illegal  transaction  has  been  consummated  ; 
when  no  court  has  been  called  upon  to  give  aid  to  it ;  when  the  proceeds  of  the  sale 
have  been  actually  received,  and  received  in  that  which  the  law  recognizes  as  having 
had  value;  and  when  they  have  been  carried  to  the  credit  of  the  plaintifis,  the  case 
ia  different.  The  court  is  there  not  asked  to  enforce  an  illegal  contract.  The  plain- 
tiff do  not  require  the  aid  of  any  illegal  transaction  to  estaWish  their  case.  It  is 
enough  that  the  defendants  have  in  hand  a  thing  of  value  that  belongs  to  them. 
Some  of  the  authorities  show  that,  though  an  illegal  contract  will  not  be  executed, 
yet,  when  it  has  been  executed  by  the  parties  themselves,  and  the  illegal  object  of  it 
has  been  accomplished,  the  money  or  thing  which  was  the  price  of  it,  may  be  a  legal 
consideration  between  the  parties  for  a  promise,  express  or  implied,  and  the  court 
will  not  unravel  the  transaction  to  discover  its  origin.  Thus,  in  Faikney  Reynou8j  4 
Burrowp,  2,069,  a  plaintiff  was  allowed  to  recover  in  an  action  on  a  bond  given  by  a 
partner  to  his  co-partner  for  differences  paid  in  a  stock-jobbing  transaction  prohibited 
by  act  of  Parliament.  This  was  the  case  of  an  express  agreement  to  pay  a  debt 
which  could  not  have  been  recovered  of  the  firm.  Petrie  v.  Hannay^  3  Tenn.,  419, 
was  a  similar  case,  except  that  the  partner  plaintiff  had  paid  the  differences  by  a  bill 
on  which  there  had  been  a  recovery  against  him,  and  his  action  against  his  co-partner 
for  contribution  was  sustained.  This  was  an  action  on  an  implied  promise.  Ex-parte 
Bolmer,  13  Ves.,  316,  goes  much  farther,  and  perhaps  farther  than  can  now  be  sii^ 
tained.  We  are  aware  that  Faikney  v.  Beynom  and  Petrie  v.  Hannay,  have  been 
doabted,  if  not  overruled,  in  England,  but  the  doctrine  they  assert  has  been  approved 
by  this  court.  (Ai-mstrmg  v.  Toler,  11  Wheat.,  268;  McBlair  v.  Gibbs,  17  How.» 
246;  Brooh  v.  Martin^  2  Wall.,  70.)  Lestapies  v.  Ingmham,  5  Barr.,  71,  is  full  to 
the  same  effect  See  also  Farmer  v.  BugaeU,  I  Bos.  &  Pull.,  295.  We  think,  there 
fore,  the  court  was  not  in  error  in  refusing  to  affirm  the  defendants'  points. 

No  more  need  be  said  respecting  the  exceptions  taken  and  errors  assigned  by  the 
defendants  below.    None  of  them  are  sustained. 

A  single  assignment  of  error  made  by  the  p.iain tiffs  below  remains  to  be  considered. 
At  the  trial  they  asked  for  the  following  instruction:  If  the  jury  should  find  from 
the  evidence  that  the  defendants  received  Ck)nfederate  currency  on  behalf  of  the 
plaintiffi,  and  entered  it  to  the  credit  of  the  plaintiffs  on  the  books  of  the  bank, 
and  used  it  in  their  general  business,  the  defendants  thereby  became  the  debtors  of 
the  plaintifis,  and  that  the  measure  of  the  indebtedness  was  the  value  of  Confederate 
currency  in  the  lawful  money  of  the  United  States  at  the  time  the  credit  was  entered 
and  the  collections  were  made. 

This  instruction  the  court  declined  giving,  but  in  lieu  thereof  charged  the  jury  that 
the  measure  of  indebtedness  for  receipts,  or  collections,  made  by  the  defendants  in 
G)nfederate  currency  and  used  by  them  in  their  general  business,  was  the  value  of 
such  currency  at  the  date  of  demand  of  payment  made  by  the  plaintiffs,  and  not  at 
the  date  when  such  currency  was  received  and  used  by  the  defendants  in  their  busi- 
ness. This  refusal  to  instruct  the  jury  as  requested,  and  the  instructions  actually 
given  are  now  complained  of  as  erroneous  We  think,  however,  they  were  correct  in 
riew  of  the  assumed  and  conceded  facts.  We  do  not  controvert  the  position  that 
generally  a  bank  becomes  a  debtor  to  its  depositor  by  its  receipt  of  money  deposited 
hf  Mm,  and  that  money  paid  into  a  bank  ceases  to  be  the  money  of  the  depositor  and 
beeomes  the  money  of  the  bank  which  it  may  use,  returning  an  equiv^ent  when  de- 
■liidiJ,  by  paying  a  similar  sum  to  th]*t  deposited.  Such  is  undoubtedly  the  nature 
ultbe  contract  between  a  depositor  and  his  banker.    So  also  a  collecting  bank  ordin- 
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arily  becomes  the  owner  of  money  collected  by  it  for  its  correspondent,  and  conae- 
quently  a  debtor  for  the  amount  collected,  under  obligation  to  pay  on  demand,  sot 
the  Identical  money  received,  but  a  snm  equal  in  legal  Talu^. 

But  it  is  to  be  observed  this  is  the  rule  where  money  has  been  deposited,  or  oolledQ^ 
and  when  there  has  been  no  contract  or  understanding  that  a  different  rale  should 
prevail.    The  circumstances  of  the  present  case  are  peculiar. '  It  seems  to  have  been 
conceded  in  the  court'bdow  that  the  deposits  were  made  in  Confederate  currency  kdA 
that  the  collections  were  made  in  like  currency  with  the  assent  of  the  plainlifli.   The 
instructions  asked  of  the  court  assume  this.    The  Union  Bank  then  became  the  tfent 
of  the  plaintiffs  to  receive  and  collect,  not  money,  but  Confederate  notes,  or  prom* 
ises,  and  the  obligation  it  assumed  was  to  pay  Confederate  notes  when  they  should  be 
demanded.    The  subject  of  the  contract  was  a  commodity,  not  money,  and  there  wu 
no  default  in  the  Union  Bank  until  a  demand  was  made  and  refused.    And  Irom  the 
nature  of  the  transaction  it  is  to  be  inferred  that  the  intent  of  the  parties  was  that 
the  one  should  impose  and  the  other  assume  only  a  liability  to  return  to  the  plain- 
tiffs notes  of  the  Confederate  government  like  those  received,  or  collected ;  notes 
promising  to  pay  a  like  sum.    And  it  is  not  perceived  that  the  effect  of  the  assump- 
tion is  changed  by  the  fact  that  the  defendants  used  the  notes  received  in  their 
general  business,  if  they  did  use  them,  prior  to  any  demand  for  the  fulfillment  of 
their  undertaking.      Such  use  was  in  contemplation  of  the  parties  from  the  begin- 
ning.   In  Bobinson  v.  Noble^s  Administrators,  8  Peters,  181,  a  promise  to  pay  in  Cin- 
cinnati at  a  certain  time,  "in  the  paper  of  the  Miami  Exporting  Company,  or  iti 
equivalent,''  was  held  by  this  court  to  impose  upon  the  promissor  only  a  liahilitj  to 
make  good  the  damages  sustained  through  his  failure  to  pay  at  the  day,  and  that 
those  damages  were  measured  by  the  market  value  of  the  paper  at  the  time  when 
payment  should  have  been  made.    The  promise  was  assimilated  to  an  engagement 
to  deliver  a  certain  quantity  of  flour,  or  any  other  commodity,  on  a  given  day. 
A  loan  for  consumption  to  be  returned  in  kind  contemplates  a  restoration  not  of 
the  identical  thing  loaned,  but  of  a  similar  article  equal  in  qnantitjr;  and  if  no 
return  be  made,  all  that  the  lender  can  require  is  the  value  of  the  thing  which 
should  have  been  returned  at  the  time  when  the  contract  was  broken.    The  value 
at  the  time  of  the  loan   is  not  to  be  considered.      Both  parties  take  the  risk  of 
appreciation,  or  depreciation.      Why  should  not  a  similar  rule  be  applied  to  the 
present  case?    Ought  the  plaintiffs  to  recover  more  than  the  damages  they  luiTe  ms- 
tained  from  the  breach  of  the  contract?    Ought  they  to  be  placed  in  a  better  po- 
sition than  that   they  would  occupy  if  the  defendants  had  paid   them  the  right 
quantity  of  Confederate  notes  when  they  were  demanded  ?    We  think  not    Clearly 
if  the  notes  had  appreciated  after  they  were  received  by  the  defendants,  and  before 
the  demand  was  made,  the  plaintifis  would  have   been  entitled  to  the  benefit  of 
the  appreciation.    This  is  because  of  the  nature  of  the  transaction,  and  it  would 
seem,  for  the  same  reason,  the  risk  of  depreciation  was  necessarily  theirs. 

This  case  differs  very  materially  from  Marine  Bank  v.  Fuitcn  Bank,  2  Wal- 
lace, 252.  There,  it  is  true,  the  collecting  bank  received  depreciated  currency  of  the 
Illinois  banks,  and,  it  may  be  assumed,  with  the  assent  of  its  correspondent  But  there 
were  positive  instructions  to  hold  the  avails  of  the  collections  subject  to  the  order 
of  the  bank  which  had  sent  the  notes  for  collections;  and  the  proceeds  of  the 
collections  were  an  authorized  lawful  currency.  The  two  banks,  therefore,  «ood 
to  each  other  in  the  relation  of  debtor  and  creditor,  and  the  collecting  bunk 
acknowledged  that  relation  immediately  on  the  payment  of  the  notes  which  had 
been  sent  to  it  for  collection.      Kot  so  here.      The  collections  were  not  made  in 
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money,  and  it  waA  not  the  understanding  of  the  parties  that  money  be  paid.  We 
hold,  therefore,  that  the  Planters'  Bank  ought  not  to  be  permitted  to  recover  more 
than  the  damages  sustained  by  it  in  consequence  of  the  defendant's  failure  to  deliver 
Confederate  notes  when  they  were  demanded,  and  those  damages  are  measured  by 
the  value  of  those  notes  in  United  States  currency  at  the  time  when  the  demand  woa 
made  and  when  the  notes  should  have  been  delivered ;  and  in  so  holding,  we  do  not 
intend  to  deny  or  qualify  the  doctrine  asserted  in  MariTie  Bank  v.  FuUon  Bankj  or  in 
Thompson  v.  Biggs,  5  Wall.,  663.  It  follows  that  the  charge  given  to  the  jury  was 
correct. 

There  is,  then,  nothing  in  the  record  complained  of  by  either  party  which  would 
justify  our  ordering  a  new  trial. 

The  judgment  is  affirmed. 


/ 
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T^ntarton  and  SiiUe's  Medical  Jurisprudence.    Third  edition.    Vol.  I.    Kay  A  Brother. 
Philadelphia,  1873. 

In  a  former  number  of  this  Beview  we  admowledged  the  receipt  of  the  fir^  vol- 
ume  of  this  valuable  work,  devoted  to  the  treatment  of  ^Mental  UnsouidDes  and 
Psychological  Law/'  and  promised  a  more  extended  notice  than  the  lateness  d 
its  reception  would  at  that  time  admit  of.  From  the  examination  we  have  aoce 
been  able  to  give  it,  we  think  there  is  good  reason  to  congratulate  not  only  the 
profession  for  whose  use  it  is  designed,  but  also  the  country  at  large,  for  the  issuanw 
of  this  third  edition,  though,  since  the  second  edition  of  the  work,  the  plea  of  ineanitr 
ill  criminal  cases  has  become  so  frequent  and  so  liable  to  be  abused,  that  a  more  that- 
ough  treatment  of  the  subject  became  necessary,  and  in  conforming  to  this  require- 
ment in  a  work  so  complete  and  comprehensive,  we  are  not  quite  sure  but  that  the 
work  before  us  ought  to  be  regarded  as  substantially  a  new  one.  The  improvement 
upon  the  last  is  certainly  more  than  considerable. 

Though  a  good  portion  of  the  present  volume  is  devoted  to  an  examination  of  what 
would  constitute  such  "mental  unsoundness*'  as  to  render  void  a  contract  or  a  will, 
yet  the  predilection  of  one  of  the  distinguished  authors  for  criminal  law  leads  him  to 
dwell  upon  the  subject,  as  applied  to  that  branch  of  jurisprudence,  at  greater  length. 
And  to  a  right  good  purpose  has  he  done  so,  for  it  is  in  this  very  branch  that  most 
difficulty  arises ;  that  the  plea  is  examined  with  more  acuteness,  owing,  we  eoppose, 
to  the  fact  that  life  and  liberty  are  more  highly  prized  than  property. 

Crimes  of  a  very  heinous  nature  are  oftentimes  committed  without  any  apparent 
cause.  The  proof  of  the  commission,  too,  is  sometimes  so  clear,  and  the  deed  attended 
with  so  few  extenuating  circumstances,  that  the/ad8  in  justification  are  not  relied  on, 
but  a  certain  condition  of  the  perpetrator's  mind  at  the  time  the  crime  was  committed, 
rendering  him  irresponsible  for  his  conduct,  is  pleaded.  We  have  had  cauae  within 
the  last  few  years,  either  to  lament  the  frightful  increase  in  this  malady  of  inaanity, 
or  else  the  frequency  and  readiness  with  which  frightened  criminals,  fully  awakened 
to  the  punishment  due  for  their  merciless  deeds,  avail  themselves  of  this  defense  be- 
fore a  pitying  jury.  That  this  proportional  increase  in  the  disease  has  taken  place, 
we  do  not  believe  the  statistics  will  show,  and  hence  we  are  forced  to  eondude  that 
this  plea  has  been  much  abused. 

It  is  certainly  not  our  wish,  nor  do  we  believe  it  to  be  the  desire  of  any  well-diqx»ed 
class  of  persons  to  deprive  any  being,  suffering  from  this  painful  disease,  of  whateter 
protection,  in  the  eye  of  the  law,  it  may  afford  him  on  his  trial  for  crimes  committed 
while  under  its  influence.  But  in  the  examination  of  some  late  celebrated  caoaef 
where  this  defense  was  relied  on,  we  could  not  refrain  from  protesting  serionsly  againrt 
the  character  of  evidence  introduced  in  support  of  the  plea.  Scientific  experts,  r^ 
markable  alone  for  their  eccentricity  in  maintaining  their  peculiar  doctrines  in  ragard 
to  the  liability  of  man's  mind  to  weakness  and  error,  offer  themselves  for  examioation 
on  the  tnal,  simply  to  gain  for  themselves  and  their  creeds  a  certain  fiune.  And 
this  they  do,  bttt  in  the  minds  of  skeptical  and  honest  men,  it  marvellously  resenbtei 
infamy.  Indeed  it  was  long  ago  indignantly  remarked  that  there  was  no  prindpleio 
absurd  bat  that  there  might  be  fotmd  some  who  would  contend  for  its  troth. 
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Oar  authorBy  in  the  preface  to  the  present  volume,  give  a  brief  and  highly  interest- 
ing history  of  the  gradaal  softening  of  the  treatment  rendered  to  the  unfortunates 
who  suffer  from  this  disease,  showing  the  change  from  the  excessive  harshness  they 
once  received  to  the  very  great  leniency  and  care  now  bestowed  upon  them. 

So  comfortably  indeed  are  they  now  provided  for  in  most  of  the  States,  that  we  can 
not  but  believe  it  to  be  a  right  and  proper  judgment,  that  upon  an  acquittal  of  a 
crime  for  this  cause,  the  party  acquitted  having  been  proven  to  be  a  dangerous  charac- 
ter, should  at  once  be  confined  in  the  asylum  provided  for  insane  persons,  and  there 
receive  the  treatment  to  which  as  such  person  he  is  entitled.  And  no  plea  afterwards 
of  '^lucid  interval"  should  in  such  case  serve  to  release  him ;  for  who  can  tell  when 
his  frenzy  may  again  break  out  in  another  murder? 

The  advantages  rendered  to  the  profession  in  the  clear  manner  in  which  the  law  is 
stated,  and  the  large  number  of  abjudicated  cases  cited,  no  less  singular  than  interest- 
ing, must  of  necessity  be  great  The  attractive  style  in  which  the  book  is  gotten  up 
will  render  this  examination  a  pleasure. 


A  ConeiM  and  PrcuAiool  Treaiise  o^  the  Law  of  Vendors  and  ParcJuiaers  of  Estates. 
Fourteenth  edition.  By  Edward  Sugden  (Lord  St.  Leonards).  Eighth  American 
edition.    By  J.  C.  Perkins,  LL.  D.    2  vols.    Kay  &  Brother,  Philadelphia. 

This  well-known  treatise  needs  no  commendation  at  our  hands.  We  quote  the 
Uoguage  of  its  eminent  author  in  his  pre&ce  to  the  13th  English  edition,  'in  which 
he  describes  the  history  of  its  publication  and  success :  "Determined  at  my  outset  in 
Hie  to  write  a  book,  I  was  delighted  when  I  hit  upon  the  subject  now  before  the  read- 
er—the Law  of  Vendors  and  Purchasers.  The  title  promised  well,  and  many  por- 
tions of  the  law  had  not  previously  been  embodied  in  any  treatise.  Modern  law 
treatises  were  indeed  few  at  that  period.  When  this  work  was  announced  for  publi- 
cation, nearly  the  universal  opinion  was  that  it  would  be  a  failure,  as  the  subjects  to 
be  considered  were  too  multifarious  for  one  treatise.  *  Nothing  dismayed,  I  labored 
diligently,  and,  with  the  aid  of  Lincoln's  Inn  Library,  in  which  a  considerable  por- 
tion of  the  book  was  written, — ^for  my  own  shelves  were  but  scantily  furnished — I  at 
length  finished  the  work  in  its  original  shape.  My  courage  then  failed  me.  The  ex- 
p^nse  of  publication  was  certain ,  and  success,  I  thought,  more  than  doubtful ;  and 
it  wafi  not  without  some  difficulty  that  I  could  be  persuaded  to  refrain  from  commit- 
ting the  manuscript  to  the  flames,  and  to  join  with  a  bookseller  in  incurring  the  risk 
of  publishing  it  at  half  profit  and  loss,  as  it  is  termed.  As  soon  as  the  book  was 
printed,  another  bookseller  bought  my  interest  in  the  edition,  and  thus  relieved  me 
from  my  obligations.  The  amount  I  received  as  the  price  of  the  edition  was  small, 
but  I  have  never  since  received  any  sum  with  anything  approaching  to  the  same  sat-, 
ii&ction.  The  book  was  certainly  the  foundation  of  my  early  success  in  life.  It 
was  pnUiahed  in  February,  1805,  and  the  edition  was  sold  at  once.  The  second 
edition,  which  was  in  royal  octavo,  greatly  enlarged,  was  published  on  the  1st  of  Jpne, 
1806.  Both  these  editions  were  published  before  I  was  called  to  the  Bar.  The  next^ 
^  third  edition,  was  published  in  1808,  and  it  was  the  first  which  was  divided  into 
tfttioaSf  with  the  jda/dUi  numbered.  The  fourth  was  published  at  the  end  of  No- 
fHober,  1813 ;  and  in  the  advertisement  prefixed  to  it  I  alluded  to  the  difficulties  of 
rtHming'U  from  the  great  accumulation  of  cases,  and  intimated  the  probability  that 
Ilhonld  Bert  be  able  to  undertake  any  further  edition.  Nevertheless,  the  previous  . 
Uan-vwra  forgotten,  and  new  editions  continued  to  appear:  the  fifth  in  September, 
ini^  dwilztb  in  June,  1822;  the  seventh  ia  May,  1826 ;  the  eighth  in  January, 
MM;  AJmlilth  in  May,  1834,  in  two  vols.,  royal  octavo;  the  tenth— with  numerous 
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additions — ^in  November,  1839,  in  three  vols.,  royal  octavo ;  the  eleventh  in  May, 
1846,  compressed  into  two  volumes;  the  twelfth  in  June,  1851,  reduced  into  one  com. 

mon  octavo  volume When  the  present  edition 

was  called  for,  I  determined  to  restore  the  work  to  its  original  shape  as  a  treatise) 
and  at  the  same  time  to  preserve  its  character  as  a  concise  and  practical  view.  To  ac- 
complish this  object,  I  have  spared  neither  time  nor  labor.  The  last  edition  contained 
some  500  cases  which  were  not  quoted  in  the  eleventh  edition,  and  upwards  of  1,200 

cases  are  included  in  thb  edition  which  were  not  in  the  twelfth 

The  reader  will  bear  in  mind  that  this  collection  of  cases  is  the  fruit  of  upwards  of 
half  a  century  of  research  and  labor.  Every  case  cited  I  have  perused  in  the  ongiD- 
al  report,  and  every  line  of  the  book  has  been  written  by  myself." 

This  was  written  in  January,  1857.  In  his  preface  to  the  fourteenth  edition,  No- 
vember, 1862,  the  author  says :  "It  seems  scarcely  credible  that  one  thousand  cases 
should  be  quoted  in  this,  which  were  not  in  the  last  edition." 

In  the  words  of  the  American  editor :  "The  work  contains  a  thorough  diwmsion 
and  an  elaborate  statement  of  all  the  points  of  law  and  principles  of  equity  pertain- 
ing to  agreements  for  the  sale  and  purchase  of  real  estate.  The  formation  rf  the 
contract — ^its  validity — the  evidence  that  may  be  introduced  to  affect — ^the  modes  of 
rescinding  or  enforcing  it,  and  the  remedies,  both  at  law  and  in  equity,  on  a  breach  of 
it,  have  each  been  treated  by  the  author  with  sufficient  amplitude  and  with  great  ac- 
curacy, clearness  and  force.  No  treatise  contains  more  instruction  and  reliable  learn- 
ing on  the  subject  of  specific  performance." 

The  American  notes  are  full,  and,  of  course,  render  this  justly  oel^rated  work 
doubly  valuable  to  the  lawyers  of  this  country. 


The  Law  of  New  TriaUf  and  other  Rehearings,  &e.  By  FRAKcrs  Hilliasd.  Phila- 
delphia: Kay  <Sc  Bro.,  Law. Booksellerfi,  Publishers  and  Proprietors,  19  Sooth  6th 
street. 

This  is  the  second  edition  of  this  work,  reviewed  and  greatly  enlarged,  the  firet 
having  been  published,  if  we  mistake  not,  in  1866.  We  are  much  pleased  with  the 
author's  arrangement  of  the  work. 

The  first  chapter  is  devoted  to  the  definition  of  the  term  "New  Trial ;"givegi«» 
history ;  shows  its  importance ;  the  mode  of  procuring  it,  and  the  form  of  proceed- 
ings by  which  it  is  sought  and  obtained.  The  second  treats  of  the  grounds  of  nev 
trial,  under  which  caption  are  considered  the  general  grounds  of  new  trial,  which 
consist  of  errors  of  a  judge  in  matters  of  law,  or  of  a  jury  in  matten  of  £act,  and  in 
either  case  matters  foreign  to  the  record.  The  third  chapter  is  a  continuation  of  the 
same  subject,  The  fourth  treats  of  the  tenos  of  granting  new  trials.  The  fifth  o^ 
the  nature  and  effect  of  the  motion  and  the  granting  of  the  same,  together  with  points 
of  practice  and  successive  new  trials;  and  the  sixth  of  waiver.  The  seventh  chapter 
is  devoted  to  the  important  subject  of  new  trials  in  criminal  cases,  which,  in  view  of 
the  recent  rulings  of  New  York  courts,  is  especially  interesting  to  the  profesaion^at 
this  time.  Indeed,  we  can  heartily  recommend  to  that  class  of  the  profeesioii  who 
practice  in  the  criminal  courts,  all  that  portion  of  this  admirable  treatise  relating  to 
the  rules  by  which  courts  are  governed  in  granting  a  re-hearing  in  caaes  afiecting  the 
life  or  liberty  of  the  citizen.  The  author  next  detaib  the  various  grounds  upon 
which  a  new  trial  may  be  had,  and  that  part  of  his  work  from  the  eighth  to  the  eigh* 
teenth  chapters  contains  an  elaborate  statement  of  such  grounds  which,  for  the  want 
of  space,  we  are  unable  to  notice  at  greater  length.  "  New  Trials  in  Equity"  i»th« 
subject  of  the  eighteenth  chapter,  and  the  remainder  of  the  work  treats  of  othef 
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forma  of  re-hearing  other  than  new  trials,  Buch  aa  writ  of  errcr,  certiorariy  appeal^  man- 
damus cmd  oftdUa  querela.  The  general  roles  of  law  upon  the  subject  of  new  trials 
have  been  modified  to  a  limited  extent  by  express  statutes.  The  leading  statutory 
provisions  of  the  several  States  are  contained  in  an  appendix  to  the  work.  To  this 
edition  numerous  cases  have  been  added ,  enlarging  the  volume  by  one  hundred  and 
fifty  pages. 


Ameriecm  CorporaUon  Oases.  Embracing  the  Decisions  of  the  Supreme  Court  of  the  United 
States,  the  Oircuii  Courts  of  the  United  StateSf  and  the  Courts  of  Last  Besort  in  the  sev- 
end  tSfaies  since  January  1,  1868,  of  questions  peetUiar  to  the  Law  of  Corporations, 
Edited  by  Thomas  F.  Withrow.  Vol  I.  Published  by  E.  B.  Myers  <t  Co., 
Chicago.    Large  8vo.    Price,  $7.50. 

The  head-notes  to  the  decisions  contained  hi  this  volume  are  admirable,  as  is  also 
the  index.  The  work  itself  is  indispensable  to  every  practicing  lawyer,  for  the  reason 
that  it  will,  not  only  in  individual  cases,  save  him  great  labor  and  research,  but  will 
alw)  enable  him,  better  even  than  any  text  book  with  fullest  notes,  to  clearly  conceive 
the  law  as  it  is  at  present  on  this  most  important  subject.  Its  mechanical  execution 
is  also,  as  are,  in  fact,  we  believe,  all  the  publications  of  this  firm,  admirable. 


The  Law  of  Procedure.  The  Cha;neery  Jurisdiction  and  Pra^ctice,  according  to  Statutes  and 
Deewions  in  the  Slate  of  Illinois^  from  the  earliest  period  to  1873.  Exemplified  by  a 
complete  record  in  Chancery,  as  evolved  in  a  suit  which  was  pending  in  the  Federal 
Courts  for  more  than  a  quarter  of  a  century,  with  its  collateral  suits  in  the  Hieli  Court 
of  Chancery  and  the  Court  of  Exchequer  in  England,  contrasted  with  records  in  Illi- 
nois and  under  the  New  York  Code  of  Procedure,  showing  the  practice  from  the 
filing  of  the  bill  to  full  discharge  and  satisfeustion  of  the  record.  With  an  appen- 
dix of  forms.  By  Edward  Judson  Hill,  author  of  the  "  Common  Law  Jurisdic- 
tion and  Practice,"  &c.  Published  by  E.  B.  Myers  &  Co.,  Chicago.  Complete  in 
one  large  octavo  volume  of  over  800  pages.    Price,  $7.50. 

This  work  has  evidently  been  quite  systematically  and  carefully  constructed,  and 
will  prove  of  great  practical  assistance  to  practitioners  in  all  the  States.  It  is  hand- 
somely printed  and  bound. 


A  Digest  of  the  Illinois  Reports^  embracing  ail  the  Decisions  of  the  Supreme  Court  of  the 
State  from  its  organization  to  the  fifMourth  volumCf  tnctusivCy  with  liable  of  Oases  and 
Cases  Criticised.  By  Chari.e8  H.  Wood  and  Joseph  D.  Long,  of  the  Illinois  Bar. 
In  two  volumes.    Koyal  8vo.    E.  B.  Myers  &  Co.,  Chicago.    Price,  $15. 

The  paper,  type  and  binding  used  in  the  execution  of  this  work  are  very  superior. 
One  is  at  once  struck  with  the  handsome  and  solid  appearance  it  presents,  certainly 
QsmrpasMd  in  this  respect  by  any  law  publication  we  have  ever  seen. 

The  editors  seem,  from  the  examination  which  we  have  made,  to  have  done  their 
VQiic  carduUy  and  well.  And  in  this  day,  when  so  much  respect  is  paid  by  courte  to  the 
cififioa  of  authorities,  and  text  books  are  seemingly  chiefly  useful  on  account  of  volu- 
adbooa  references  to  decisions  pro  and  coti,  we  don 't  know  but  that  the  practitioner 
IBMdi  do  well  to  give  a  place  in  his  library  to  the  digests  of  the  different  States. 
ttii4ideioiifl  of  the  Supreme  ilk)urt  of  Illinois  rank  high,  and  are  often  cited  and 
MMsd  wkh  great  respect  by  the  courts  of  other  States. 
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A  Selection  of  Leading  Oases  on  Mereantile  and  Marine  Law,  With  notes.  6j 
Owen  Da  vies  Tudob,  of  the  Middle  Temple^Esq.,  &c  From  the  aeoond  Loo- 
don  Edition.  With  additional  Notes  and  Keferenoes  to  American  Ciaes  bj 
George  Sharewood.    Two  Vols.    Philadelphia :    T.  A  J.  W.  Johnson  &  Co. 

In  our  opinion,  in  every  respect  better,  both  for  student  and  practitioner,  than  anj 
text  book  on  the  same  subjects  could  possibly  be.  The  cases  are  admirably  selecttti, 
and  the  notes  to  each,  English  and  American,  exhaustive.  No  publishing  hoase  ex- 
cel the  McBBrB.  Johnson  in  the  neatness  and  excellency  of  the  execution  of  tbdr 
publications. 


Iteports  of   Oases  Argued   and  determined  in   the  Swpreme  Oourt  of  Jtidkainat  nf  (k 
Stale  ojf  Indiana,    By  Jameb  B,  Black,  Official  Reporter.    Vol.  XXXVL 

Many  of  the  cases  reported  in  this  volume  are  of  general  interest.  The  opioioD  is 
the  case  of  Whittem  v.  The  States  is  quite  exhaustive  and  interesting.  One  Emilj  J. 
KiBk,  by  next  friend,  had  instituted  an  action  for  eeduction  in  the  Jefferson  Uicait 
Court,  against  Whittem,  and  while  the  cause  was  still  pending,  the  attorneys  for  the 
plaintiff  alleged,  in  open  court,  that  they  were  informed  that  their  client  hid  been 
abducted  by  the  defendant,  whereupon  an  attachment  .was  issued  and  Whittan 
brought  into  court  to  answer  for  a  contempt.  The  law  of  direct  and  constractire 
contempt  is  fully  inquired  into.  The  court,  among  other  points,  held  that  an  appeal 
would  lie  in  all  cases  of  contempt,  overruling  The  State  v.  Tiptan^  1  BlackC  166. 

The  index  is  very  full  and  satisfactory,  and  evidences  careful  preparation  on  the 
part  of  the  Reporter. 


Bepori  of  the  Examination  of  Law  Students  for  Admission  to  the  Bar  in  the  Svf^me 
Oourt  of  Illinois  at  the  January  Term,  1873.  By  Mtba  Bead  well.  Chicago: 
Price,  $1,00. 

To  those  contemplating  an  application  for  adnuasion  to  the  Bar,  this  little  book 
will  prove  of  quite  considerable  interest,  and  to  sudi  we  highly  recommend  it 


We  have  received  and  read  with  great  pleasure  the  learned  and  profound  argameot 
of  B.  W.  Woolley,  Esq.,  attorney  for  defendant,  in  the  case  of  The  LouisviUe  RaHwof 
Transfer  Oo.  v.  William  Johnston,  in  which  the  law  of  ad  quod  damnum,  and  its  his- 
tory, is  thoroughly  traced  and  applied.  We  would  like  to  be  able  to  state  several  of 
the  points  made,  and  the  reasoning  and  authority  by  which  they  are  fortified,  bat 
our  space  will  not  permit. 


We  are  under  special  obligations  to  Quent.  Bunbee,  Esq.,  of  Raleigh,  N.  C,  ^ 
advance  sheets  of  68  N.  C.  Reports. 


Our  thanks  are  due  to  Hon.  John  M.  Shirley,  State  Reporter  for  the  State  of 
New  Hampshire,  for  advance  sheets  of  52  N.  H.,  and  for  many  former  fii?or8  whicb 
should  have  been  acknowledged  before. 
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NOTES. 


Tbe  following  qnefftions  were  propounded  by  Professor  Johk  W.  Brockenbkough, 
to  the  Junior  and  Senior  Law  Classes  of  Washington  and  Lee  University,  Virginia, 
and  are  so  suggestive  of  thought  upon  the  points  raised,  that  we  are  induced,  es- 
pecially for  the  benefit  of  those  of  our  readers  who  are  yet  students  of  law,  to  repro- 
duce them  in  this  Review.  We  know  of  no  plan  better  calculated  to  excite  thought 
among  the  younger  members  of  tbe  profession ;  and  the  only  way  of  obtaining  a 
thorough  and  accurate  acquaintance  with  the  spirit,  the  fundamental  principles, 
of  the  law,  is  to  learn  to  think  closely  thereupon.  We  have  many  pettifoggers ;  but 
few  lawyers  or  jurists.  The  spirit  and  science  of  the  law  can  only  be  acquired  or 
imbued  (and  uniil  acquired  no  one  can  properly  be  said  to  be  a  lawyer),  by  earnest 
inquiry  and  thought.  The  mind  must  actually,  by  intense  concentration,  fuae  the 
radimental  principles  of  this  ipreat  science,  and  assimilate  them  to  itself. 

SENIOR  CLASS. 

Of  Contracts. — Generally  and  at  Common  Law. 

What  is  a  contract  ?  2  Bl.  Com.,  442.  What  is  the  difference  between  a  good,  and 
a  valuable  consideration?  15.,  444  What  form  of  a  contract  conc^imiWy  imports 
a  oouflideration  ?  lb.,  446,  and  note  8.  Is  a  volwrUary  bond  binding  upon  the  obligor  ? 
Is  there  a  difference  between  a  want  of  consideration  and  a  vicious  or  illegal  consid- 
eration? 

What  is  an  Estoppel  by  deed  ? 

Distinguish  between  an  Implied  and  an  Ejcpress  contract,  and  illustrate  by  ex- 
amples. 

Define  a  deed.  Distinguish  between  a  deed  poll  and  an  indenture.  Is  sealing  still 
Aeoessary  to  constitute  a  deed  ?  What  substitute  for  the  common  law  seal  of  wax  is 
*|»plied  by  Statute  in  Virginia?  C.  V.  Ch.  143,  22  and  1  Mat.  Dig.  387,  Note  2. 
If  a  scroll  is  used  in  lieu  of  a  seal  of  wax,  is  recognition  of  the  seal  in  the  body  of 
tie  instrument  necessary  to  constitute  it  a  good  deed  f 

Define  conmderafionj  as  an  element  of  a  valid  contract.  Is  a  voluntary  deed  valid  as 
between  the  parties  ?  Is  it  so  as  against  creditors  and  purchasers  ?  What  do  the 
statutes  of  13th  and  27th  Elis.  provide,  and  have  they  been  re-enacted  in  some  form 
Of  other  throughout  the  United  States?  C.  V.,  i  118. 

What  is /raW  per  sef  Is  the  retention  of  chattels  after  an  absolute  conveyance 
coodosive,  or  prima  facie  evidence  of  fraud  as  against  creditors  ?  Turner  v.  DaviSy 
iQHL 

Of  OmTBACTS  QOVJKKMKI)  BY  THE  LaW  MERCHANT, — OF  BiLLS    OF    EXCHANGE 
AKD  PttOMISSOBT  NOTES. 

Hh/A  is  tlie  custom  of  merchants,  or  the  law  merchant  ?  What  is  a  bill  of  exchange ; 
i4al  a  Mgotlable  promissory  note?  Who  are  parties  to  the  first;  who  to  the  second  ? 
WiM  Is  s  bill  of  exchange  a  foreign,  when  an  inland  bill  ?  Explain  the  terms, 
Hmmm^  Tmy^t,  Drawee,  Acceptors  of  a  bill  of  exchange.  Who  is  primarily  liable 
te til* Il81  before  acoeptance  ;  who  afterwards  ?    When  the  drawee  accepts  the  bill, 

aoceptance?    What  does  the  law  presume  from  the  fact  of  ac- 
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ceptance ?  What  is  preaentment  for  acceptance ;  what  for  payment?  If  acceptance 
is  refased,  what  should  the  holder  do  to  fix  the  liability  of  the  prior  parties  to  him? 
What  is  an  endonement  of  the  bill,  and  why  so  called?  May  there  be  several  sQ^ 
cessive  endorsements  of  the  bill,  and  what  is  the  last  endorsee  called  7  In  what  re- 
lation does  the  last  endorser  or  holder  stand  to  all  the  prior  parties  7  In  what  relation 
do  those  prior  parties  stand  to  each  other,  and  inter  tef  If  a  bill  is  accepted  and 
payment  is  afterwards  refused,  what  should  then  be  done  to  fix  the  liability  of  all  the 
prior  parties  to  him?  What  is  protest  for  non-acceptance  or  non-payment  of  a  ibreigi 
bill?  By  whom  should  it  be  presented  for  acceptance  or  payment,  and  if  either  or 
both  is  refused,  to  whom  presented  for  protest  ?  Who  is  a  Notary  PMic,  and  whit 
are  his  functions  and  duties?  What  is  noike  of  protest ;  by  whom  made;  to  whom 
and  in  what  time  given  7 

What  is  a  promissory  note  7  Was  such  note  made  negotiable  in  England  by  the 
statute  of  3  and  4  Anne,  ch.  9,  and  subsequent  statutes  7  What  is  the  difference  be- 
tween a  promissory  note  made  payable  to  order ^  and  to  bearer  7  When  is  a  promiasoty 
note  negotiable  and  subject  to  the  law  merchant  in  Virginia  7  C.  V.,  ch.  144, }  7. 
What  promissory  notes  for  the  payment  of  money  are  not  negotiable  and  are  governed 
only  by  the  Common  Law  as  to  assignmeilt  thereof  7  C.  V.,  ch.  145,  i  14,  15,  16.  What 
bills  and  promissory  notes  are  so  subject  to  the  law  merchant  in  England — 2  Bl.  Codl, 
466, 470?  in  Virginia— C.  V.,  ch.  144,  J 1  to  9  inclusive  7  See  1  Mat.  Dig.,  388, 423, 
and  editor's  notes  in  extenao. 

How  do  bills  of  exchange  and  negotiable  instruments  of  every  kind  difier  from 
bonds  and  other  choees  in  actions  at  common  law  with  respeet  to  the  transfer  or  as- 
sign  men  t  thereof?  Werechoses  in  action  assignable  ai  aU  hi  common  law?  Hov 
was  such  assignee  regarded  in  EquUyf  In  whom  was  the  legal  title,  in  whom  the 
equitable  title?  Garland  y.  RichesoUf  4.  Band.  Can  the  assignee  of  a  note  or  bond 
not  negotiable,  sue  on  it  in  his  own  name  in  Virginia,  as  assignee,  or,  at  his  election, 
in  the  name  of  the  payee  or  obligor,  and  for  the  benefit  of  the  assignee  as  reiaier! 
Does  he  take  subject  to  the  equities  between  the  prior  parties  or  relieved  of  them  ?  C. 
v.,  ch.  144,  i  14. 

If  commadal  paper  he  assigned  for  value,  before  maturity,  in  the  usual  course  of 
business,  to  a  bona  fide  holder,  what  sort  of  title  does  he  take?  Are  all  such  equities 
cut  off  as  agdinst  such  innocent  holder? — Swift  v.  T)fson,  16  Peters  ;  Vatkir  v.  Zone, 
and  Johnson  v.  Zane^  11  Grat. 

If  the  transfer  be  as  colUUeral  security,  does  the  holder  stand  in  the  shoes  of  hU  en* 
dorser,  and  is  he  bound  by  all  the  equities  affecting  it,  in  his  hands?  IVeniiee  A  Wei- 
singer  V.  Zane,  8  How.,  6  Grat. 

If  fraud  in  the  contract  be  shown  between  the  prior  parties  is  the  prima  faek 
presumption  of  law  that  the  holder  paid  value  for  it,  thereby  repelled,  and  ib  the  onv* 
of  proof  thrown  upon  the  holder  to  show  that  he  did  in  fact  pay  for  it;  in  other 
words,  was  truly  a  bona  fide  holder  for  value :     Vathir  v.  Zane,  6  Grat. 

Of  Amciemt  akd  Modern  Cokvetanceb. — Of  the  Ancient  Deed  of  Feofiimeot  tad 
of  Modem  Deeds  under  the  Statute  of  Uses— of  Tortious  and  Innocent  Coovey* 
ances. 

What  was  the  ancient  deed  of  feoffment,  and  how  executed?  Was  an  actual  liveiy 
of  seizin  of  the  land  itself  sufficient  to  work  a  transmutation  of  possenion  and  title,  in 
ancient  times,  without  any  deed  of  feoffment  at  all  7  When  a  tenant  for  life,  or  other 
interest  less  than  the  fee-simple,  made  a  conveyance  in  fee  to  his  alienee,  did  an  som^ 
fee-simple  vest  in  him  ?  Did  not  such  a  conveyance  in  fee  violate  the  implied  pronuM 
of  the  feudal  tenant  that  he  would  not  convey  a  larger  estate  than  his  lord  had  givtB 
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Mm?    Did  not  such  a  conveyance  work  a  forfeiture  of  the  wrongful  efitate,  and  was 
it  not,  therefore,  called  a  (artioua  conveyance? 

What  was  the  Statute  of  Uses,  and  when  was  It  passed  ?  What  were  uses^  as  con- 
tradislingnished  from  the  legal  estate  of  the  Feoffee  to  Uses  ?  How  was  the  equitable  or 
beneficial  estate  of  eedui  que  use  made,  by  operation  of  the  statute,  to  attract  or  absorb 
the  legal  estate  of  the  feofee?  Did  the  legal  estate  in  fee  thus  become  extinct,  and 
was  the  cestui  que  use  seized  both  of  the  legal  and  equitable  estate  in  fee  ?  Was  the 
fee-simple  legal  estate  thus  merged  or  drowned  in  the  equitable  estate  ? 

What  were  deeds  of  hgrgain  and  «a/e,  Ufue  and  release,  and  covenants,  to  stand  seized 
to  uses,  brfore  the  statute  f  Could  the  legal  estate  of  the  bargainor,  releasor,  or  core* 
nantor,  divest  the  legal  estate  without  feoffment  and  livery  of  seizin?  Were  they  not 
treated  in  equity  as  mere  trustees  for  the  benefit  of  the  baigainee,  releasee,  and  cove- 
nantee? 

Did  not  the  Statute  of  Uses,  by  a  sort  of  parliamentary  magic,  transfer  these  legal 
estates  to  the  corresponding  equitable  estate  or  use,  and  did  it  thus  execute  the  use  f 
Did  it  not  execute  it  to  ihe  extent  of  the  actual  beneficial  or  equitable  estate,  and  no 
fiirtber?  If,  then,  by  deed  of  bargain  and  sale  the  bargainor,  having  only  an  estate 
for  life,  sold  the  estate  in  fee,  was  it  not  valid  only  to  the  extent  that  the  real  interest 
mu  vested  in  him  ?  Since  there  was  no  forfeiture  for  the  wrong  attempted,  were  they 
not  called  innocent  conveyances  in  contradistinction  from  wrongful  feoffments  divest- 
ing the  estate,  and  therefore  called  tortiom  conveyances?  C.  V.,  ch.  116,  §  14,  Mat 
Dig.  34,  214,  with  notes. 

Of  Hobtoaoe  akd  Trugt  Deeds. 

How  does  the  modem  deed  of  trust  to  secure  the  payments  of  debts  difier  from  the 
ancient  mortgage  deed?  Inform?  In  substance?  In  whom  is  the  legal  title?  What 
ia  the  legal  efiect  and  operation  of  the  deed  by  virtue  of  the  nominal  money  consid- 
eration expressed  in  it?  If  a  mortgage  or  trust  deed  secure  one  bona  fide  creditor,  is 
it  therefore  void  as  to  the  rest  ?  Does  such  a  preference  vitiate  and  make  void  the 
deed  under  the  recent  bankrupt  act,  made  after  the  passage  of  the  act?  1  Mat.  Dig., 
6«6,74. 

When  does  a  mortgage  or  trust  deed  take  effect  as  a  recorded  deed  quoad  third 
partieh?  Has  it  any  retrospective  operation?  Does  an  absolute  deed  operate  retro- 
spectively, and  how  long  ?  May  a  deed  of  marriage  settlement  take  effect  as  a  recorded 
deed  retrospectively,  if  recorded  within  sixty  days  of  its  date?  Ch.  118,  §  7.  Will 
it  be  void  as  to  the  creditors  of,  or  purchasers  from,  the  husband,  unless  so  recorded  ? 
Ib^  1 11.    1  Mat.  Dig.,  56H,  §  11,  and  notes. 

What  was  the  difiR^rence  at  law  and  in  equity  where  the  condition  of  the  mortgage 
deed  to  pay  the  debt  on  or  before  the  day  specified  in  the  deed  was  broken  by  failure 
to  pay  the  debt  with  exact  punctuality  ?  If  not  so  exactly  performed,  how  did  the 
Court  of  Law  treat  the  relation  of  mortgagor  and  mortgagee?  How  the  Court  of  Equi- 
ty? Who  was  the  owner  of  the  estates  after  breach  of  condition  in  one  or  the  other 
ipnun? 

What  was  the  Eqmty  qf  Bedemption  f    Wm.  on  B.  P.,  493 ;  4  Kent,  157,  note. 

Ifhat  was  this  great  doctrine  of  equity?  Did  it  reverse  the  relation  of  parties?  If 
tk»  nal  purpose  was  the  borrowing  and  lending  of  money,  could  the  equity  of  re- 
^/n/iai  be  a:&Gted  by  a  special  agreement  to  waive  it  ? 

V  Ihf  aflrl8*8^  '^f^  disguised  under  the  form  of  an  absolute  deed,  was  parol  evi- 

I  to  atrip  off  the  disguise  and  prove  that  the  real  purpose  was  a  security 

of  money  loaaMd^  and  neither  an  absolute  or  conditional  sale  t   Is  such 
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parol  evidence  to  be  regarded  as  contradictory,  or  as  controlling  its  opention?  X« 
of  Judge  Hare  to  ThorrUmrg  v.-  Baker^  Ist  Lead.  Oas.  on  Eq.;  Wm.  o&  R  P^)^ 
note  2. 

Distingaish  between  a  mortgage  and  a  conditional  sale.  Is  is  often  a  nice  om?  If 
it  always  a  question  of  inUniionf  and  is  the  true  character  of  the  contract  to  be^ 
mined  by  it? 

JUNIOR  CLASS. 

I.    Of  estates  in  land,  considered  with  reference  to  the  quantity  of  intocetvbi^ 
the  tenant  holds  therein. 

Of  freehold  estates  and  their  several  varieties,  at  Common  Law  and  by  Statott. 

(1.)    Of  freehold  estates  of  InherOanee. 

Define  %  freehold  estate.  A  fee-simple  estate  of  inheritance,  abBohle  tnd  /wrt  0( 
limited  fees,  define,  a  base  or  qualified  fee.  A  fee-simple  conditional,  at  Comsoi 
Law.  What  words  were  appropriate  to  the  creation  of  a  fee-simple  oondiM^ 
What  was  the  condition  annexed  thereto?  What  was  the  efiect  of  the  statute « 
donis  conditumalibm;  and  when  and  why  passed  ?  Into  what  two  esUUen  was  the  {e^ 
simple  conditional  transmuted  by  the  statute  de  donis  f  How  were  estates  tiiltgn* 
eral  or  special,  subject  to  be  barred^  by  the  fictitious  proceedings  called  Oommtm  Betm- 
erietf  and  Finest  What  was  the  chief  purpose  of  the  proceeding  by  Common  Reo(^* 
ery,  as  a  mode  of  barring  estates  tail?  When  specifically  applied  to  an  estate  uil, 
was  it  perfectly  efiectual?  If  not  so  specifically  applied,  did  estates  tail  contiooem 
full  force  in  £ngland  till  comparatively  modem  times?  How  may  estates  be 
barred  in  England  nowf  By  what  sort  of  deed,  as  a  substitute  for  the  solemn  jogglcn 
of  fines  and  common  recoveries,  can  an  estate  now  be  barred  in  England  ?  Without  socb 
convqrance  can  an  estate  tail  yet  be  barred?  Were  estates  tail  imported  into  oor 
American  colonies  by  the  mere  force  of  usage,  thus  obeying  the  universal  law  of  col- 
onization, as  expressed  by  Virgil : 

*'Illam  in  Italiam  portans,  vlctoraqne  Peoates"? 

Were  estates  tail  thus  introduced  into  the  colony  of  Virginia?  How  and  when  vere 
estates  tail  eradicated  in  Virginia?  Have  these  fettered  inheritances,  called  eetaltf 
tail,  ceased  to  exist  everywhere  in  the  United  States? 

What  was  an  executory  devidef  In  what  three  particulars  was  it  distinguished  ftva 
a  contingent  remainder?  What  words  were  necessary  to  create  a  fee  tail  h^Mf 
What  words  were  suflScient  to  create  a.  fee  tail  by  last  Will  and  testamoit?  Wbm 
was  the  statute  of  Wills  enacted  in  England?  If  an  estate  in  lands  wjw  gifen  hf 
Will  to  A.  and  his  heirs,  and  if  he  die  without  issue,  then  to  B.  and  his  heirs,  what 
estate  did  A.  take?  What  B?  If  the  same  estate  was  given,  by  deed,  under  precisely 
the  same  limitations,  what  estate  did  A.  and  B.  take  respectively?  Was  the  limita- 
tion, by  Will,  in  the  first  case  put,  valid  both  in  favor  of  A.  and  B.,  yet  void  as  to  B. 
in  the  second  place,  by  deedf  If  so,  explain  the  reason  of  the  discrimination?  Is 
not  the  limitation  to  A.  equally  by  Will  or  Deed,  an  express  limitation  to  A.  in  fce, 
and  can  there  be  a  remainder  to  B.  after  a  limitation  by  deed,  to  A.  in  fee-nmple?  Yet, 
in  the  construction  of  Wills,  is  not  greater  latitude  of  construction  allowed,  to  ctny 
into  efiect  the  intention  of  the  testator,  than  in  the  construction  of  a  deed  or  common 
law  conveyance?  May  not  the  fee-simple  limited  to  A.  by  the  Will  be  eui  dotm  or 
reduced  to  a  fee  tail,  in  order  that  B.  may  take  the  estate  after  the  exhaustion  of  the 
issue  of  A? 

Then,  what  is  the  meaning  of  the  limitation  in  a  Will  of  estate  to  A.  and  Aii  heifti 
and  if  he  die  wUhoui  issue,  then  to  B.  and  his  heirs  ?  Does  it  not  mean  a  limitatiofi 
to  A.  and  the  heirs  tf  his  body,  and  is  not  that  equivalent  to  an  express  esUk  taHf 
And  is  not  the  ulterior  limitation  over  to  B.  a  good  remainder  to  B.  at  oobuboo  bw? 
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firZ^'      What  18  the  difference  between  a  limitation  over,  after  a  definite  or  an  ind^jinile 

i£f  '    failuie  of  issue?    What  is  the  effect  of  the  additional  words — dying  without  iseue, 

Imng  at  hia  death  f    Do  not  these  last  words  tie  down  the  limitation  over  to  the  death 

!•  ii    of  a  single  life  in  being,  at  the  death  of  the  testator,  viz :  to  the  death  of  A.  the  first 

fir  taker?      If  the  added  words — living  at  A*8  death — turn  the  indefinite  to  a  definite 

failure  of  issue,  at  the  end  of  a  single  life,  is  an  estate  tail  at  all  created  in  B  ?    If 

the  limitation  over  to  B.,  in  the  case  last  supposed,  is  no  estate  tail^  can  it  be  a 

good  remainder  after  a  previous  /ee-aimple  in  A  ?    Then  since  A.  had  no  /ee4ail,  but 

a/«-«Bipfe,  and  the  remainder  over  to  B.  is  void,  if  limited  by  deed,  is  not  the  limita- 

,  ,    tion  given  by  Will  to  B.  a  good  exectUory  deviae  f 

Under  what  circumstances,  or  what  conditions,  is  an  ultimate  limitation,  after  a 
^  ,      previous,  limitation  in  fee  by  WUl^  good  when  thus  created,  though  it  is  void  if  cre- 
ated by  deedf    Again,  distinguish  between  a  remainder  and  an  executory  devise^  or  a 
future  use  created  under  the  Statutes  of  Uses  ? 

y'..       What  is  the  rule  against  perpetuities  f    Within  what  period  is  an  executory  devise, 

or  future  use,  allowed  to  take  effect  and  be  valid  under  a  Will  or  a  limitation  of  uses, 

^^i    though  the  same  limitation  would  be  void  if  created  or  attempted  to  be  created  by 

, ,      deed,  at  common  law  ?    When  was  it  first  applied  to  executory  d^ivises,  to  restrain 

,     them  within  reasonable  bounds  ? 

What  was  the  purport  of  the  act  of  Virginia,  of  the  7th  of  October,  1776,  aboliBh- 

if       ing  estates  tail,  and  enlarging  every  such  estate  into  estate  in  /ee-simpk  absoiutef    If 

t ;.     after  that  act  took  effect,  an  estate  was  limited  by  Will  to  A.  and  his  heirs,  but  if  he 

v.:     died  without  issue,  then  to  B.  and  his  heirs,  what  estate  did  each  of  his  devisees 

take?    Did  A.  take,  by  virtue  of  the  Will,  an  estate  tail  with  a  remainder  over  to  B. 

'j^     on  the  failure  of  the  issue  of  A  ?    If  so,  what  was  the  effect  of  the  act  of  1776  en- 

^      lai^ag  A.'s  fee-tail  into  a  fee-simple?    Was  B.*s  remainder,  created  by  the    WiUy 

(annihilated  by  the  law?    Could  B.'s  remainder,  limited  after  A.'s  estate  tail,  survive 

the  enlargement  of  A.'s  estate  into  a  fee-simple,  by  mere  operation  of  the  law  ? 

^r      Gould  A.  8  fee-fumple  and  B.'s  remainder,  grafted  upon  A/s  original  fee-tail,  co-exist 

with  it,  after  its  enlargement  into  an  absolute  fee-simple?    Or,  were  not  both  A.'s 

and  B.'s  original  estates  extinguished  by  the  fiat  of  the  law,  A.'s  fee-tail  by  merger 

into  the  fee-simple,  and  B/s  remainder,  because  there  could  be  no  remainder  after  the 

whole  fee-simple  was  once  vested  in  A  ? 

Could  B.'s  remainder  be  good  as  an  executory  devise  f  Would  it  not  thereby  have 
offended  against  the  law  against  perpetuities,  in  being  limited  to  take  effect  after  an 
indefinite  failure  of  the  issue  of  A?  If,  then,  B/s  ulterior  estate  could  not  take  ef- 
fect either  as  a  remainder^  or  as  an  executory  deviscj  how  could  it  take  effect  at  all  ? 
See  BeUs  v.  OiUeqyie,  6  Rand.  The  act  of  7th  October,  1776,  will  be  found  in  C.  V., 
ch.  116,  2  9.  2  Mat.  Dig.,  30,  ^  9. 

What  was  the  provision  of  the  Virginia  act  of  1819,  taking  effect  Jan.  1, 1820?  It 
in  substance  provides  that  to  the  words — if  the  first  taker  die  without  issue,  etc  ,  the 
words — Imng  at  his  deoJth,  etc. — shall  be  interpolated  by  statute.  Is  not  this  interpolated 
phnaey  thus  inquired  to  be  read  as  part  of  the  devise,  equivalent  to  a  deplaration  that 
the  liiaitatioD  over  shall  take  effect  after  a  definite  and  not  an  indefinite  failure  ?  If  so 
itld|  if  it  not  dear  that  the  rule  against  perpetuities  is  not  violated,  and  that  the  devise 
ofer  cfk«r  a  preoeding  fee-simple  is  to  take  effect  as  an  executory  devise,  limited  after 
tbedflrth  of  a  dngle  devisee,  living  at  the  death  of  the  testator?  Is  it  not  the  case 
oC  QmIm  Mncdtsd  on  a  preceding  fee,  but  the  latter  to  take  effect,  if  ever,  within  a 
^  fitdlML  V^  therefore  a  good  executory  devise  ? 
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(2.)  Of  estates  of  freehold,  not  cf  mheritanee. 

Of  these,  including  all  estates  for  life,  by  far  the  most  important  is  Dower  I  To 
this  estate  I  now  limit  myself,  among  these  written  questions.  * 

Define  the  estate  called  Dower.  If  the  husband  is  seized  of  an  inheritance  during 
the  coverture  and  dies,  leaving  the  wife,  is  she  entitled  to  dower  of  all  such  lands  of 
inheritance  whereof  he  was  seized  at  any  time  during  the  oovertore?  But  suppoee 
the  estate  of  inheritance  so  limited  to  him  and  his  heirs,  is  defeated  by  his  death 
without  issue  living  at  his  death,  and  in  that  event,  it  is  limited  over  to  other  derixes, 
by  the  same  will,  through  which  the  husband  claims,  is  the  limitation  over  to  sach 
other  devisees  a  good  executory  devise  f  If  it  is  such  good  executory  devise  to  them, 
do  they  take,  suhjeci  to  the  dower  of  the  widow,  of  the  first  devisee  in  fee,  or  rtiiaed 
of  it? 

This  point  is  fully  discussed  in  my  Moot  Court  decision,  in  the  case  of  Jokn  YFtbm'f 
vndaw  v.  Robert  WiUon^s  demeesy  of  which  you  have  a  printed  copy.  I  recommend  a 
careful  study  of  this  important  case  by  each  one  of  the  present  class,  both  Junion 
and  Seniors.  It  decides  every  point  embraced  in  the  printed  questions  here  submitted. 
I  respectfully  request  that  written  answers  be  submitted  by  each  member  of  the  pres- 
ient  class,  both  Juniors  and  Seniors. 


In  the  case  of  Phillip  Rich  v.  James  H.  Oampbell,  in  the  United  States  Circuit 
Court  for  the  Southern  District  of  G^rgia,  the  Hon.  Joseph  P.  Bradley,  of  the 
United  States  Supreme  Court,  presiding,  we  excerpt  the  following,  and  commend  it 
to  our  readers.     The  opinion  was  delivered  May  14, 1873: 

If  the  public  press  and  the  leaders  of  public  opinion  would  give  to  the  courts  and 
officers  of  the  United  States  a  due  share  of  that  credit  for  honesty  of  purpose,  and 
fidelity  to  the  laws,  which  is  usually  accorded  to  the  judiciary  and  public  functiona* 
ries  of  most  free  countries,  there  would  be  less  disposition  to  criticise  and  carp  at  the 
administration  of  justice  in  those  courts.  It  is  a  sad  state  of  popular  feeling  and  pub- 
lic morals,  when  nothing  can  be  seen  but  corruption,  and  a  desire  to  oppress  on  the 
part  of  those,  against  whom  not  the  slightest  evidence  of  such  a  disposition  can  be  ad- 
duced, but  whose  whole  desire  appears  to  be,  to  administer  the  laws — it  may  be  with 
firmness,  but  at  the  same  time  with  mildness  and  impartiality.  It  is  apt  to  give  rise 
to  a  fear  that  it  is  not  the  functionary,  but  the  government  and  laws  themsdvesi 
which  are  the  real  ground  of  ofiense.  Every  true  patriot  must  desire  and  hope  for  a 
better  state  of  things,  in  which  mutual  confidence  may  take  the  place  of  jealousies 
and  suspicions,  and  in  which  every  part  of  our  broad  and  free  Republic  shall  exhibit 
the  old  emulation  for  the  national  honor,  and  for  the  equal  prosperity  and  advance- 
ment of  every  other  part. 


It  is  a  well  established  rule  that  when  a  subscriber,  especially  to  a  pariodical  of 
this  kind,  fails  to  notify  the  publisher  of  his  wish'  to  discontinue  his  subscriptioo,  an 
implied  assent  or  direction  is  thereby  given  for  its  continuation.  And  this  is  jost. 
It  is,  moreover,  recognized  as  just  by  the  law.  The  expense  and  labor,  if  you  will 
but  consider,  necessarily  to  be  incurred,  were  the  publisher  required  at  the  cad  of 
each  term  of  subscriptio4  to  notify  the  subscriber,  and  to  request  a  rmewal  theceof, 
would  be  very  great,  and  wonld  probably  in  most  instances,  render  an  enterprise  of 
this  kind  wholly  impracticable.  Whereas  the  subM^ber,  should  he  wish  to  discos- 
tinue,  by  postal  card  notification  is  put  to  but  little  labor  and  to  an  expense  of  only 
me  cent    We  wish  to  say  a  few  plain  words  on  this  sul^ect.    We  want  our  list  of 
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snbflcribera  increased,  bat  not  with  the  names  of  thoee  who  pay  us  only  in  anctions 
fldf-laodaiory  expressions  of  patronage.    We  do  not  stand  in  need  of  this.     Kindly 
words  of  encooragement  and  praise  are  appreciated  and  valaed.    But  we  wish  it 
aoderatood,  and  distinntly,  that  we  deem  this  publication  a  worthy  one,  and  a  full  and 
&ir  eqiiiTaltBt  for  tha  price  of  subscription  asked  for  it.  We  wish  no  one  to  subscribe 
to  it  who  does  not  think  this  also;  and  if  there  are  any  such  among  our  present  sub- 
scribers, any  who  fancy  they  are  conferring  upon  us  a  gracious  favor,  we  would  like 
to  know  that  fSust,  and  assure  them  of  their  mistake.    We  are  compelled,  howeveri 
until  notified,  to  take  for  granted  that  those  who  fidl  to  so  notify  us  wish  their  sub. 
scription  renewed,  md  aocordingly  the  first  number  is  sent  them  with  bill  for  the 
year.    What  we  b^ve  written  has  been  provoked  by  th^  &ot  that  some  of  our  last 
year's  subscribers,  upon  receiving  bills  for  the  present  year,  have  answered  us  that 
Um^  did  not  authovixe  s  renewal  of  their  subscription.    And  yet  these  gentlemen 
rooeived  both  the  first  and  second  numbers  of  the  present  volume,  paid  postage  as 
the  law  requires,  /or  At  etitirt  yeaxy  on  rec^pt  of  the  first  number,  saw  their  names 
advertised  in  the  Chart  of  the  Southern  Law  Review  Union,  retained  the  copies  sent 
than  for  months,  and  when  returned,  if  at  all,  soiled,  and  consequently  worthless  to 
the  puMishers,  and  in  the  fiioe  of  all  this  put  in  this  disgraceful  plea  as  an  excuse  to 
justify  their  refusal  of  payment.    To  whom  we  reply — if,  upon  the  expiration  of 
your  subscription,  you  did  not  wish  its  renewal,  you  should  have  so  informed  us. 
Your  fiiilure  to  do  so,  was  authorisation  to  us  to  continue  it.  As  lawyers,  yon  should 
have  known  that  this  has  been  so  held  and  declared  repeatedly  by  courts  of  the 
hi^est  authority,  and  strictly  in  consonance  with  natural  reason  and  equity.    As 
gentlemen,  you  ought  to  have  known  that  good  morals  required  it, — forbade,  at  least 
your  receiving  the  numbers,  using  them  until  rendered  worthless  to  the  pabliahers 
if  returned,  and  after  you  had  enjoyed  all  the  benefit  you  were  capable  of  deriving 
therefrom. 

We  have  received  many  letters  from  different  portions  of  the  Union,  some  from 
quite  eminent  jurists,  testifying  to  the  merit  and  worth  of  this  Review.  In  many 
of  the  States  it  is  already  being  quoted  and  referred  to  as  a  high  authority.  It  is  the 
only  legal  periodical  published  South,  and  we  confidently  assert  second  to  none  in 
the  United  States.  One  of  its  aims,  surely  a  laudable  one,  and  one  which,  if  at  all 
likely  to  succeed,  should  have  at  once  rallied  to  it  the  united  support  of,  at  least,  the 
SfmAem  Bench  and  Bar,  was,  to  represent  and  to  aid  in  developing  and  maturing  the 
highest  legal  culture  of  this  section.  If  the  lawyers  of  the  South  approve,  and  feel 
interested  in  the  success  of  this  attempt,  assuredly  it  is  but  right  that  they  should 
evidence  it  by  kindly  word  and  deed.  We  bespeiUc  the  assistance  of  our  present 
aabscribers  in  enabling  us  to  increase  our  circulation  to  that  extent  that  the  future 
of  the  Rsvixw,  as  at  least  one  among,  if  not  iht  first,  legal  pieriodicals  in  the  United 
States,  may  be  b^ond  peradventure  assured.  We  promise  them  that  everything  in 
oar  power  shall  be  done  to  make  it  merit  thjeu;  patronage,,  and  refiect  the  highest 
type  of  legal  knowledge  and  thought 


B.  G.  Barnwell  is  no  longer  authorised  to  receive  or  receipt  for  subscriptions  to 
this  BsviKW,  or  to  act  in  anywise  as  our  agent  for  the  same. 


We  are  indebted  to  Hon.  Geoboe  C.   Gosham,  Secretary  of  the  Senate  of  the 
Pnited  States,  for  valuable  recent  opinions  of  the  United  States  Supreme  Court. 


574  Book  Notices. 

A  TreoHae  on  the  Law  of  Personal  Property,   By  James  Schouleb.    Boston:  little, 
Brown  &  Co.    1873. 

We  have  received  a  copy  of  the  above  publication,  bat  too  hite  to  include  in  oar 
r^^lar  book  notices.  This  work  ia  certainly  deserring  of  a  place  in  every  lawyer's 
library.  It  is  the  fullest  and  most  satis&ctory  treatise  on  the  law  of  'Tersonal  Prop- 
erty'* ever  offered  to  the  profession. 

It  covers  the  whole  ground,  excepting  'Title  to  Personal  Property."  The  large 
range  of  the  learning  on  this  latter  topic,  including  gift  and  sale,  made  it  impractica- 
ble to  consider  it  without  extending  the  present  volume  to  unusual  dimenwonfl.  The 
uthor  hints  at  the  possibility  of  a  second  volume,  to  be  devoted  exclusively  to  thii 
topic 

We  have  read  with  great  interest  Chapter  II,  entitled  "Money,*'  wherein  the  author 
discusses  the  legal  tender  acts,  the  effect  of  contracts  in  Confederate  notes,  National 
Banks  and  their  currency,  and  other  live  questions  of  a  like  nature.  Chi^pter  IX, 
entitled  '^Shares  of  Stock,*'  defines  the  rights  and  liabilities  of  stockholders  with  a  pa^ 
ticularity  not  to  be  found,  perhaps,  in  any  other  elementary  work. 

The  chapters  on  Liens,  Limited  Partnerships,  and  Joint  Stock  Companies,  are  very 
able  and  satisfactory.    We  heartily  recommend  the  book  to  all  our  readers. 
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Number  Four. 


The  period  of  my  stay  in  Europe  was  quite  prolific  la  what  the 
French  style,  "Causes  Celebres,"  legal  eases  of  more  than  ordinary 
interest,  either  on  account  of  the  rank  of  the  parties,  the  nature  and 
amount  of  the  property  involv'ed,  or  the  peculiarity  of  the  facts.  It 
may  not  be  uninteresting  to  notice  some  of  the  more  striking  of  these 
cases. 

When  I  first  reached  Europe,  the  English  newspapers  were  all 
taken  up  in  discussing  the  case  of  Wm.  Roupell,  a  Lite  member  of 
Parliament  from  London,  who  was  about  to  be  put  upon  trial  for 
forgery.  This  man  was  the  eldest  son  of  an  individual  who  had 
arisen  from  the  dregs  of  the  people,  but,  by  industry  and  economy, 
had  amassed  a  large  fortune.  Wm.  Roupell  was  the  favorite  child  of 
both  his  parents,  and  enjoyed  their  unlimited  confidence.  He  was  of 
good  address,  popular  manners,  and  acquired  the  reputation  of  being 
a  successful  man  of  business  in  the  stock  market  and  at  the  Bourse, 
He  lived  high,  spent  money  freely,  and  was  borne  in  triumph  into 
Parliament  by  a  metropolitan  constituency.  In  the  meantime,  his 
&ther  died,  leaving,  it  was  supposed,  a  will  giving  all  his  property 
to  his  wife,  over  whom  the  oldest  son  continued  to  have  unlimited 
control.  For  some  time  longer,  the  new  member  of  Parliament  pur- 
sued his  course  of  extravagance  and  speculation,  and  was  looked  upon 
as  a  fflicoessful  financier,  and  rising  politician.  Suddenly  the  bubble 
bftnti  and  the  late  cynosure  of  all  eyes  was  compelled  to  fly  to  the 
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Continent  to  avoid  his  creditors.  He  had  spent  large  sums  of  money 
raised  upon  what  were  supposed  to  be  mortgages  executed  by  his 
father  during  his  lifetiniCi  and  equally  large  sums  raised  by  sales  of 
property  made  by  his  mother  at  his  instance. 

Now  comes  the  remarkable  part  of  the  story.  It  began  to  be 
bruited  about  that  the  supposed  will  of  the  elder  Roupell,  and  the 
supposed  mortgages  in  his  name  were  forgeries.  It  was  also  circu- 
lated for  the  first  time  that  Wm.  Roupell  was  an  illegitimate  diild, 
and  that  his  parents  had  not  intermarried  until  some  years  ailerhis 
birth.  If  these  were  the  true  facts,  the  mortgages  by  the  elder  Eou- 
pell,  and  the  sales  by  his  widow,  were  equally  void,  and  the  property 
supposed  to  have  been  conveyed  by  them  belonged,  in  reality,  to  the 
children  bom  after  the  marriage  of  the  elder  Roupell.  Suits  were 
accordingly  instituted  by  the  children  to  recover  the  property,  and, 
strange  to  say,  Wm.  Roupell  returned  to  England  and  delivered  him- 
self up  to  be  tried  for  forgery,  alleging  that  he  was  influeuced  to  this 
course  by  remorse  of  conscience,  and  a  desire  to  see  the  real  heirs  of 
hie  father  restored  to  their  rights.  He  was,  therefore,  tried  for  the 
forgery  of  the  documents  mentioned,  and,  upon  his  plea  of  guilt 
and  full  confession,  sentenced  to  j)enal  servitude  for  a  term  of  years, 
and  has  been  since  serving  out  his  term  with  other  criminals. 

Afterwards,  upon  the  trial  of  the  suits  brought  by  his  younger 
brothers  for  the  recovery  of  the  property,  he  was  introduced  as  a  wit- 
ness on  their  behalf,  and  gave  a  full  and  explicit  statement  of  the 
forgery  of  the  mortgages  and  will,  and  the  means  he  had  adopted  to 
effect  his  purposes.  The  whole  story  is  one  of  the  marvels  of  crime, 
before  which  the  wildest  fable  wrought  by  the  imagination  of  the 
writers  of  sensation  fiction  would  seem  tame. 

The  value  of  the  property  involved  was,  however,  too  large  to  be 
lost  without  a  struggle,  and  a  most  determined  effort  was  made  to 
cast  suspicion  on  the  whole  story.  It  was  alleged  that  Wm.  Roupell, 
having  wasted  the  fortune  amassed  by  his  father,  and  finding  his 
family  reduced  to  poverty  and  himself  a  fugitive  without  means  of 
support,  had  devised  the  new  story  in  order  to  return  the  property  to* 
his  family.  It  was  urged  that  his  condition  as  a  penniless  exile  was 
worse  than  it  could  be  as  a  convicted  criminal  with  rich  relali(»)Sy 
who  would  do  all  they  could  to  mitigate  the  situation  of  him  to 
whom  they  owed  their  fortune,  and  who  might  eventually  secure  his 
pardon* 

Both  versions  are  equally  romantic  and  outside  of  the  ordinary 
experience  of  life.    That  a  siiries  of  forgeries  of  documents^  around 
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the  execution  of  which  the  English  law  endeavors  to  throw  sufficient 
guards  to  prevent  falsification,  should  have  been  sudcessfully  perpe- 
trated so  as  to  deceive  learned  counsel  and  sharp-sighted  business 
men,  and  kept  concealed  until  the  guilty  party  chose  himself  to  make 
a  disclosure,  was  certainly  hard  to  be  believed;  but  it  was  equally  try- 
ing to  the  credulity  that  a  man  who  had  rolled  in  wealthy  and  taken 
his  place  among  the  high  of  the  land,  should  be  willing  to  spend  the 
best  years  of  his  life  in  the  hulks,  in  order  to  enrich  his  family  by 
perjury.  On  either  view,  we  are  lost  in  amazement,  and  are  fain  to 
say  that  "truth  is  strange,  stranger  than  fiction/' 

Under  these  circumstances,  it  is  not  surprising  that  the  jury  failed 
to  agree.  The  outside  testimony  went  so  far  to  sustain  Wm.  Rou- 
pelFs  story,  that  some  of  the  parties  against  whom  suit  had  been 
brought,  compromised  with  the  plaintiffs.  And,  although  it  was  said 
tiiat  others  refused  to  come  to  terms,  it  is  probable  that  some  agree- 
ment was  finally  entered  into,  for  the  suits  have  never  been  brought 
to  trial. 

Another  suit  which  was,  at  that  time,  largely  engaging  the  public 
attention,  was  that  of  two  of  the  clerical  authors  of  the  famous 
Essays  and  Reviews,  in  the  Ecclesiastical  Court.  The  proceedings 
were  instituted  to  deprive  these  writers,  Williams  and  Wilson,  of  their 
position  in  the  Church,  or,  at  any  rate,  to  subject  them  to  censure 
and  discipline  for  heterodox  opinions  developed  in  these  Essays.  The 
book  itself  was  an  attempt  to  transplant  German  rationalism  upon 
some  leading  dogmas  of  theology,  into  the  English  ecclesiastical 
world.  The  laity  of  the  English  Church  had  been  gradually  be- 
coming familiar  with  the  new  views,  but  the  clergy  had  heretofore 
abstained  from  the  dangerous  field. 

There  is  no  doubt  that  a  disbelief  in  the  prevalent  dogmas  of  the- 
ology, coupled  at  the  same  time  with  a  sincere  belief  in  the  moral 
teachings  of  the  founder  of  Christianity,  has  been  on  the  increase 
among  the  intellectual  thinkers  of  Europe.  The  clergy  of  Germany 
and  Switzerland,  it  is  notorious,  have  participated  in  the  new  move- 
ment, and  been  active  in  its  spread.  This  phase  of  unbelief  is  far 
more  dangerous  to  the  hierarchy  than  the  infidelity  of  the  last  cen- 
tury. Bolingbroke  and  Voltaire  struck  at  Christianity,  not  at  the 
clergy  alone,  and  sought  to  establish  pure  deism  based  on  reason,  and 
utterly  rejected  revealed  religion.  The  modern  infidel — if  the  word 
infidel  is  applicable  to  him  who  merely  disbelieves  some  of  the  dogmas 
rf  tiieology  while  he  professes  implicit  faith  in  the  principles  of  re- 
1%^  and  in  the  founder  of  Christianity  as  their  great  expounder — 
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profess  no  fellowship  with  their  more  radical  predecessors.  They 
call  themselves  Christians,  and  take  their  stand  upon  the  canouical 
writings  as  they  have  come  down  to  us:  they  approach  these  writings 
not  as  blind  and  abject  slaves,  but  as  intelligent  and  reasoning  men. 
They  claim  the  Protestant  right  of  individual  judgment  u|K)n  these 
writings,  and  the  teachings,  dogmatic  and  moral,  supposed  to  be  con- 
tained in  them.  They  deny  the  right  of  any  Church,  or  any  men, 
at  any  period  of  the  world,  to  interpret  these  records  in  an  infallible 
manner,  binding  on  all  future  ages.  Neither  the  Apostles,  therefore, 
nor  the  fathers,  nor  the  Church  of  Rome,  nor  Luther,  nor  Calvin, 
nor  Wesley,  nor  Campbell  have  any  right  to  promulgate  a  creed,  and 
say  this  is  the  only  true  faith.  They  have  a  right  to  their  opinions, 
and  those  opinions  are  authoritative  so  far  as  they  commend  them- 
selves to  our  individual  reason  and  judgment,  but  no  further  or 
otherwise.  Each  generation  is  as  capable — nay  more  capable  as  the 
human  race  progresses  in  intelligence— of  judging  for  itself  as  any 
of  those  which  went  before.  It  is,  in  their  estimation,  "a  base 
abandonment  of  reason  to  resign  our  right  of  thought^'  on  this  sub- 
ject to  any  men,  or  set  of  men  whatsoever.  With  these  views,  and 
in  this  frame  of  mind,  the  modern  rationalist  approaches  the  dogmas 
of  particular  churches,  and  the  documents  from  which  those  dogmas 
are  profeasedly  derived.  Strauss'  Leben  Jesu  in  Germany,  and  Re- 
nan's  Vie  de  Jesus  in  France,  are  the  extremest  developments  of  this 
line  of  thought.  The  author  of  the  former,  and  by  far  the  abler  and 
more  iconoclastic  work,  was,  at  ihe  time  of  its  first  publication,  and 
has  perhaps  continued  to  be  the  minister  of  a  Christian  congr^tion, 
while  the  loving  appreciation  of  the  author  of  the  second  for  the 
subject  of  his  theme  is  one  of  the  principal  charms  of  his  popu- 
lar volume.  In  England,  Newman's  Phases  of  Faith,  and  Gregg's 
Creed  of  Christendom  were  pioneers  in  the  same  direction. 

The  essays  and  reviews  combated,  it  was  supposed,  although  in  a 
reverend  spirit,  some  of  the  teachings  of  the  Church  of  England  on 
the  subjects  of  original  sin,  infant  baptism,  the  atonement,  the  in- 
spiration of  the  canonical  books  of  the  Old  and  New  Testaments, 
justification  by  faith,  and  the  eternity  of  future  punishment.  The 
clergy  were  greatly  excited  by  these  shots  frqpi  their  own  ranks,  and 
the  proceedings  in  question  were  instituted.  At  the  hearing  before 
Dr.  Lushington,  the  venerable  Judge  of  the  Court  of  Arches,  some 
of  the  charges  were  abandoned,  and  others  were  held  not  to  be  suffi- 
ciently made  out;  but  the  learned  Judge  was  of  opinion  that  the  in- 
spiration of  the  Scriptures,  and  the  doctrine  of  eternal  punishment, 
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were  distinctly  formulated  by  the  canons  of  the  English  Church,  and 
that  the  defendants  were  guilty  of  a  violation  of  their  pledges  of 
ordination  by  teaching  otherwise.  Upon  appeal  to  the  Queen  in 
Privv  Council,  the  decision  was  reversed.  The  Judicial  Committee 
of  the  Privy  Council  was  in  this  case  composed  of  the  Lord  Chan- 
cellor, an  ex-Chancellor,  two  Common  Law  Lord  Justices,  the  Arch- 
bishops of  Canterbury  and  York,  and  the  Bishop  of  London.  The 
four  Law  Lords  and  the  Bishop  of  London  concurred  in  the  entire 
judgment;  the  Archbishops  only  partially.  The  Lord  Chancellor 
delivered  the  opinion  of  the  Court,  which  was  to  the  effect  that  the 
articles  and  formularies,  or  canons  and  rubrics  of  the  Church  of 
England,  do  not  authoritatively  declare  the  plenary  inspiration  of 
all  and  every  part  of  the  canonical  writings,  nor  the  eternity  of  pun- 
ishment. The  Court  does  not  pretend  to  pa«s  upon  the  merits  of 
these  dogmas,  nor  has  it  any  power  to  declare  articles  of  faith — that 
belongs  to  the  "omnipotent*^  British  Parliament;  all  it  undertakes 
to  do  is  to  say  that  the  Church  as  established  leaves  to  its  clergy  and 
laity  liberty  of  opinion  on  these  points. 

The  wisdom  of  the  organization  of  the  Church  of  England  was 
never  more  clearly  demonstrated.  If  the  court  of  final  resort  in 
ecclesiastical  matters  had  been  composed  of  clergy  alone,  there  can  be 
no  doubt  that  the  decision  would  have  been  different,  and  the  circle 
of  the  religious  influence  of  the  Church  proportionally  narrowed. 
The  doctrine  of  the  fathers  is  still  that  of  every  Church  as  construed 
by  its  clergy,  that  a  dogma  is  rendered  the  more  certain  in  proportion 
to  its  folly  and  its  impossibility — ^^prorsus  crediblle  esty  quia  ineptuhi 
est;  cerium  est  quia  impossibile"  Three  thousand  of  the  English 
clergy  joined  in  a  written  protest  against  the  decision,  and  it  was 
virtually  overruled  at  a  general  convocation.  Legally,  the  action  of 
the  clergy  and  the  convocation  have  no  effect,  but,  practically,  they 
will  weigh  much;  for  those  who  pride  themselves  on  their  orthodoxy 
will  exercise  the  patronage  of  the  Church  for  the  benefit  only  of  the 
equally  orthodox.  Temporarily,  the  legal  decision  may  be  nullified 
by  orthodox  bigotry,  but  its  benefits  will  be  felt  hereafter,  when  in- 
telligent faith  becomes  more  the  rule  and  less  the  exception. 

In  this  connection  the  case  of  Dr.  Colenso,  Bishop  of  Natal,  in 
South  Africa,  may  be  noticed.  The  reverend  Bishop,  in  preparing  a 
translation  of  the  Old  Testament  for  the  use  of  his  African  parish- 
ioners, was  suddenly  struck,  so  says  he,  with  the  exaggerations,  contra- 
dictions, and  absurdities  of  the  early  Jewish  annals,  and  the  impassi- 
bdity  of  explaining  them  satisfactorily  even  to  the  intellect  of  a  Hot- 
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tentot.  He  was  thereupon,  he  adds,  led  to  study  the  subject  more 
carefully  with  the  best  aids  of  modern  exegesis,  the  result  of  which 
was  to  satisfy  him  that  the  Pentateuch  was  not  written  by  Moses,  was 
the  proQUction  of  a  far  more  recent  period,  and  was  full  of  anachro- 
nisms, gross  exaggerations,  old  wives^  stories,  and  mythical  or  willful 
Ijerversious  of  the  truth.  The  consequence  of  this  conclusion  was, 
of  course,  a  conviction  that  the  commonly  received  doctrine  in  reU- 
tion  to  the  inspiration  of  Scriptures  was  erroneous.  With  the  zeal 
of  a  convert,  and  with  not  a  little  of  the  blundering  ignorance  of 
such  zealots,  he  set  to  work  to  bring  the  world  to  his  way  of  think- 
ing, and  has  already  published  several  volumes  of  commentaries,  the 
only  merit  of  which  consists  in  the  extracts  from  the  works  of  learned 
Germans,  his  predecessors  in  the  same  field.  The  clergy  of  Sooth 
Africa  were  greatly  scandalized,  as  may  well  be  imagined,  at  the 
eccentric  course  of  their  learned  Bishop,  and  undertook  to  subject  him 
to  ministerial  discipline.  They  met  in  convocation  and  summoned 
him  to  answer  charges  of  heresy,  based  on  his  recent  publications. 
The  Bishop  refused  to  recognize  the  jurisdiction  of  such  a  self- 
appointed  tribunal.  The  convocation  proceeded  to  act,  nevertheless, 
and,  after  going  through  the  forms  of  a  trial,  unanimously  convicted 
the  Bishop  of  heresy,  and  suspended  him  from  the  exercise  of  his 
functions.  The  Bishop  has  taken  an  appeal  to  the  Judicial  Commit- 
tee of  the  Privy  Council,  where,  there  seems  little  doubt,  the  pro- 
ceedings will  be  set  aside  upon  the  ground  of  a  want  of  jurisdiction 
in  the  Cape  Town  convocation.  (And  this  was  afterwards  the  result.) 
On  a  par  with  cases  originating  in  the  fanaticism  of  orthodoxy, 
are  those  arising  from  the  credulity  and  supei*stition  of  human  nature. 
A  recent  trial  in  one  cf  the  western  counties  of  England  will  serve 
as  an  illustration.  An  old  deaf-mute  Frenchman,  who  had  lived  in 
the  county  for  several  years,  acquired  the  reputation  among  his  neigh- 
bors of  possessing  supernatural  power,  to  which  he  had  himself  doubt* 
less  contributed  by  his  conduct  with  a  view  to  gain.  He  applied  to  one 
of  his  female  neighbors  for  money,  which  she  refused  to  give.  He 
went  away  much  dissatisfied  and  with  threatening  gestures.  Shortly 
afterwards  the  woman  fell  ill  of  some  disease  which  defied  medical 
skill,  and  which  she  and  her  friends  attributed  to  the  vengeance  and 
unholy  arts  of  the  Frenchman.  In  this  belief,  she  applied  to  him  to 
relieve  her,  promising  to  give  him  more  money  than  he  had  asked 
for  if  he  would  only  unbewitch  her.  The  Frenchman  refused  her 
ofler  in  a  manner  which  implied,  as  those  present  afterwards  testified 
in  court,  that  he  could  cure  her  but  would  not.     Thereupon  she  and 
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some  of  her  male  friends  undertook  to  bring  him  to  reason  by  duck- 
ing him  in  a  neighboring  creek,  and  from  the  effects  of  the  violence 
used  the  Frenchman  died  in  a  day  or  two  aflerwards.  The  parties 
who  participated  in  the  ducking  were  indicted  for  manslaughter  and 
convicted.  From  the  testimony  introduced  on  the  trial,  there  seemed 
to  be  no  reason  to  doubt  the  sincerity  of  the  belief  of  the  woman  and 
her  neighbors  that  she  had  been  bewitched  by  the  deceased,  and  that 
he  could  cure  her  if  he  would.  Tneir  object  was  not  to  injure  him, 
but  to  frighten  him  into  ^oing  what  they  believed  he  had  the  power 
to  do,  to  remove  the  spell  which  he  himself  had  cast  upon  her. 

A  similar  case  is  chronicled  in  the  French  papers  as  having  re- 
cently happened  in  upper  Savoy.  The  supposed  sorcerer  in  this 
instance  was  a  woman,  and  the  murderer  a  man,  who  imagined  that 
she  had  bewitched  his  wife  and  daughter.  The  French  jury  acquitted 
him,  although  the  murder  was  admitted,  upon  the  ground  that  it 
would  be  wrong  to  punish  an  individual  for  acting  on  the  belief  of  a 
whole  neighborhood,  the  evidence  showing  in  this,  as  in  the  English 
case,  that  the  belief  in  the  supernatural  power  of  the  supposed  sor- 
ceress was  general  in  the  particular  community.  Well,  says  that 
shrewdest  of  modem  vagabonds,  Casanova,  or  his  shrewder  biogra- 
pher :  "  Jamais  il  rCy  a  eu  dans  le  vionde  de  veritables  soroiers  oic 
magidens;  mais  ceux  qui  ontpent  sefaire  passer  pour  tels^  ont  toujours 
eu  un  pouvoir  sumaturelJ^ 

Within  the  last  few  days,  there  was  guillotined  in  the  south  of 
France,  a  man  known  as  "  le  petit  Sorcierf''  the  little  Sorcerer.  He, 
too,  had  been  living  for  years  on  the  credulity  of  the  inhabitants  of 
a  rural  Canton,  until,  not  satisfied  with  the  modest  gains  of  his  art, 
he  undertook  to  get  possession  of  the  savings  of  an  aged  couple  in 
his  neighborhood  by  murdering  them  while  going  through  some 
of  the  mummery  of  his  profession.  He  had  already  drawn  largely 
on  the  purse  of  these  credulous  subjects,  and  all  that  he  gained  by 
the  double  murder  was  the  pitiful  sum  of  about  $150.  The  jury 
who  tried  him,  for  a  wonder,  could  find  no  extenuating  circumstances, 
and  he  suffered  the  extreme  penalty  of  the  law. 

The  French  police  reports  are  full  of  instances  of  roguery  growing 
oat  of  the  qredulity  of  the  lower  classes  of  French  peasantry.  Nearly 
every  neighborhood  has  its  sorcerer  or  witch,  to  whom  the  neighbors 
apply  for  the  cure  of  diseases,  the  discovery  of  stolen  goods,  the  pre- 
▼eiition  of  witchcraft,  and  the  like.  A  melancholy  catastrophe  has 
leeently  occurred,  growing  out  of  the  charlatanry  of  one  of  these 
ifaiMtors^  and  the  astonishing  ignorance  and  superstition  of  the 
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family  of  the  applicant.  A  father  went  with  his  daughter  to  the 
wizard  to  obtain  his  aid  in  relieving  her  from  some  disease  which 
baflBed  the  family  physician.  The  wizard,  among  other  tricks  of  his 
vocation,  drew  blood  from  one  of  the  fingers  of  the  patient,  and  with 
it  wrote  certain  words  on  what  he  said  was  a  consecrated  wafer,  and 
made  the  patient  swallow  the  latter.  The  mother  of  the  patient, 
a  devout  Catholic,  upon  being  informed  of  the  fact,  was  so  frightened 
at  the  idea  of  the  sacrilege  committed  in  the  use  of  a  consecrated 
wafer,  that  she  became  insane.  The  alarm  of  the  mother  reacted  on  the 
daughter,  and  she  too  became  insane.  And,  strange  to  say,  another 
daughter,  seventeen  years  of  age,  became  similarly  affected. 

The  French  papers,  even  while  I  am  writing  these  notes,  are  filled 
with  the  details  of  another  even  more  deplorable  instance  of  supersti- 
tion in  relation  to  the  host,  and  growing  out  of  the  doctrine  of  trans- 
substantiation.  A  little  girl,  twelve  years  of  age,  was  about  to  take 
her  first  communion  with  several  other  girls  of  the  same  age.  The 
sacramental  wafer  is  required  by  the  Church  to  be  taken  on  an  empty 
stomach.  The  girls  met  at  the  house  of  the  parents  of  one  of  them 
early  in  the  morning,  and  while  waiting  the  appointed  hour  the 
little  girl  in  question  inadvertently  ate  a  couple  of  strawberries. 
When  they  reached  the  Church,  she  abstained  from  taking  the  sac- 
rament, and  upon  being  interrogated  by  the  Priest,  she  explained  to 
him  the  reason,  which  he  received  very  kindly,  telling  her  to  come 
again  the  next  day.  Upon  returning  home  in  the  evening  and  men- 
tioning the  fact,  her  mother  became  much  excited,  and  spoke  of  her 
indiscretion  in  such  terms  as  to  seriously  alarm  the  poor  child,  so 
much  so  as  to  terrify  the  mother.  With  great  difiSculty,  she  suc- 
ceeded, as  she  supposed,  in  quieting  her  daughter's  nerves,  and  put 
her  t<)  bed.  The  child,  however,  got  up  in  the  night,  and  fled  to  a 
neighbor,  who,  instead  of  sending  her  home,  sent  her  to  the  school  to 
which  she  had  been  going.  The  mother,  finding  in  the  morning  her 
daughter  gone,  was  seized  with  the  idea  that  she  had  drowned  her- 
self in  the  neighboring  stream,  and  rushing  to  the  water,  plunged  in 
and  was  herself  drowned.  A  brother-in-law  of  the  mother,  who  was 
much  attached  to  her,  became  deranged  on  hearing  of  her  death.  He 
armed  himself  with  a  gun,  and  threatened  his  wife  with  it,  charging 
her  with  concealing  his  sister-in-law.  A  neighbor  who  interfered  to 
protect  the  wife,  was  turned  upon  by  the  madman  and  shot  dead. 
The  effect  of  these  tragical  events  ujwn  the  innocent  cause,  the  poor 
little  girl,  was,  it  is  said,  likely  to  prove  fatal  to  her  mental  or  bodily 
health.     What  dire  results  to  follow  the  eating  of  two  strawberries. 
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Another  English  criminal  case  of  recent  occurrence  has  created  a 
great  stir,  and  has  developed  a  moral  obtuseness  and  want  of  feeling 
on  the  part  of  the  English  middle  classes,  which  was  both  extraordi- 
nary and  unexpected.  A  man  was  put  on  trial  for  cruelty  to  a  luna- 
tic brother.  The  prisoner  was  a  well-to-do  tradesman  at  Falmouth, 
and  his  brother  was  possessed  of  some  property.  The  proof  was  that 
the  prisoner  had  for  twenty  years,  kept  his  brother  confined  in  a 
closet  at  the  rear  of  his  house,  only  six  feet  long  by  four  or  five  wide, 
without  any  other  opening  than  the  door,  which  was  locked,  without 
fire,  and  without  any  clothing  or  bed  covering.  Here,  in  this  den, 
wallowing  in  his  own  filth,  and  naked  like  a  wild  beast,  had  been 
confined  from  manhood  to  old  age,  one  whom  his  contemporaries  re- 
membered as  a  handsome  and  harmless  young  man.  The  fact  of  his 
condition  and  mode  of  treatment  was  well  known  to  the  neighbors, 
and  seems  to  have  shocked  no  one,  although  the  howls  in  mid- winter 
of  the  freezing  wretch  were  often  borne  to  their  ears  in  the  stilly 
night.  Neither  the  city  police  nor  the  ecclesiastical  functionaries 
had  thought  the  subject  worth  attention.  It  remained  for  a  stranger, 
a  kind-hearted  physician,  who  happened  to  settle  in  the  vicinity,  to 
bring  the  matter  before  the  public,  and  rescue  the  victim  from  his 
horrible  sty.  The  result,  strange  to  say,  was  to  bring  to  light  sev- 
eral other  cases  in  England  of  nearly  similar  treatment  of  idiots  and 
lunatics  by  their  nearest  relations.  The  disclosures  have  been  any- 
thing but  creditable  to  the  class  in  question. 

By  way  of  contrast,  Punch  himself  has  made  merry  over  another 
recent  English  law  suit,  the  facts  of  which  are  as  marvelous  as  those 
of  any  fiction.  An  old  man,  who  had  amassed  a  handsome  estate  as 
a  surveyor  and  land  agent,  died  leaving  a  will  by  which  the  bulk  of 
his  property  was  devised  to  his  brother,  who  lived  in  a  different  part 
of  England.  The  Testator  was  a  bachelor,  who  had  living  with  him 
at  the  time  of  his  death  a  female  housekeeper,  and  a  man  named 
Elsey,  with  his  wife,  the  latter  being  a  sister  of  the  housekeeper. 
Elsey  had  been  employed  by  the  Testator  as  an  assistant  and  clerk  for 
several  years,  and  he  was  also  the  general  manager  of  the  Testator's 
a&irs  towards  the  close  of  his  life.  The  will  contained  a  bequest  to 
the  housekeeper,  and  another  to  Elsey.  The  will  was  proved,  the 
Testator's  brother  took  possession  of  the  property,  Elsey  and  family 
being  permitted  to  remain  in  the  house  where  the  Testator  died  until 
the  end  of  the  year.  A  few  weeks  after  the  probate  of  the  will,  the 
Xaslat<»r's  brother  also  died,  leaving  several  infant  children  as  his 
bM8»    Not  long  after  this  event,  Elsey  called  upon  the  executor  of 
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the  Testator^B  will,  ed  attorney  of  the  Deighboring  town,  and  re- 
quested permission  to  hunt  among  the  papers  of  the  deceased  for  a 
surveyor's  book^  from  which  he  wished  to  take  some  memoranda. 
While  handling  these  papers^  there  was  found,  it  was  left  doubtful 
whether  by  Elsey  or  the  attorney's  son  who  was  aiding  him  in  his 
search,  a  package  marked  ''my  true  will.^  Upon  opening  this 
package,  it  was  found  to  contain  a  copy  of  the  Testator's  will,  par- 
porting  to  be  in  his  handwriting,  in  all  respects  like  the  one  proved, 
except  that  it  contained  an  interlineation  by  which  the  amount 
given  to  the  housekeeper  was  increased  by  £50,  and  the  bequest  to 
Elsey  somewhat  enlarged,  and  except,  also,  that  there  was  added  a 
codicil  by  which  a  certain  estate  given  in  the  body  of  the  will  to  the 
Testator's  brother  was  devised  to  Elsey,  and  another  codicil  giving 
to  the  attorney's  son  a  money  bequest  as  a  mark  of  the  Testattff's 
respect  for  the  father.  The  executor,  whose  suspicions  of  the  genu- 
ineness of  the  paper,  if  he  had  any,  were  lulled  by  the  last  codicil,  ac- 
cepted the  document  for  what  it  purported  to  be,  and,  as  it  bore  a 
date  subsequent  to  that  of  the  first  copy,  proceeded  to  have  it  proved 
as  the  genuine  will.  No  objections  seem  to  have  been  made,  nor 
suspicions  aroused,  and  the  will,  with  the  modifications,  would  have 
soon  disposed  of  the  estate.  Before,  however,  the  necessary  forms 
could  be  gone  through  with,  a  carpenter  was  employed  by  Elsey  or 
the  executor  to  make  some  repairs  in  a  closet  back  of  the  Testator's 
bedroom,  into  which  it  opened.  Below  the  window-frame  in  this 
closet,  a  small  vice  was  fastened,  and  in  attempting  to  remove  it, 
a  plank  came  off,  disclosing  an  opening  in  which  was  a  broken  jar 
containing  some  pieces  of  money  in  it,  and  a  package  of  papers. 
Among  the  latter,  which  were  handed  over  to  the  executor,  was  found 
another  codicil,  attested  by  two  witnesses,  giving  an  additional  por- 
tion of  the  Testator's  property  to  Elsey.  Singularly  enough,  too, 
this  portion  of  the  estate  thus  given  contained  a  stone  quarry  on 
which  one  of  the  attesting  witnesses  of  the  codicil  had  a  lease.  This 
new  document  purported  to  be  dated  subsequently  to  the  documents 
previously  found,  but  not  containing  any  provisicm  for  the  executor 
or  his  son  it  was  not  received  quite  so  readily  as  its  immediate  pred- 
ecessor. It  was  thought  best,  upon  legal  advice,  to  leave  Elsey  to 
his  legal  rights  in  the  premises,  if  he  had  any.  Elsey,  thereupon, 
filed  his  bill  in  Chancery  to  compel  the  executor  to  prove  the  cod- 
icil, and  an  issue  was  made  up  and  sent  to  a  Court  of  Law  to  try  the 
question  of  the  genuineness  of  both  the  instruments  found  as  afore- 
said.    A  first  trial  resulted  in  favor  of  their  validity,  but  a  new  trial 
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was  granted,  to  be  tried  by  the  Lord  Chief  Justice  of  the  King's 
Bench,  and  a  special  jury.  On  this  occasion  the  highest  legal  talent 
had  been  retained,  and  every  resource  of  professional  skill  was  applied 
to  develop  the  truth.  One  of  the  attesting  witnesses  to  the  codicil  last 
foond  had  died  since  the  first  trial,  and  could  not  be  subjected  to  the 
rigid  cross-examination  now  resorted  to.  The  other  witness  proved 
the  genuineness  of  his  signature,  but  failed  to  explain  satisfactorily 
why  he  had  been  silent  in  regard  to  the  execution  of  such  an  instru- 
ment until  after  it  had  been  found.  It  was  brought  out  in  evidence 
that  the  Testator  wrote  two  distinct  handwritings,  one  a  formal  busi- 
ness hand,  the  other  a  running  hand.  It  was  also  proved  that, 
although  a  successful  business  roan  of  good  natural  parts,  he  fre- 
quently misspelled  words.  The  instruments  sought  to  be  set  up  as 
testamentary  were  in  the  running,  not  the  formal  business  hand,  and 
contained  some  words  erroneously  spelled  which  were  always  cor- 
rectly spelled  in  the  Testator's  acknowledged  business  papers.  The 
handwriting  was  also  subjected  to  a  critical  examination  by  experts, 
and  with  a  microscope,  and  the  weight  of  the  testimony  in  this  re- 
spect was  adverse  to  the  genuineness  of  the  documents.  After  a  pa- 
tient trial  of  several  days  duration,  the  jury  returned  a  verdict  that 
the  papers  offered  were  not  the  acts  of  the  Testator,  a  conclusion  in 
accordance  with  the  summing  up  of  the  Lord  Chief  Justice.  The 
counsel,  who  had  argued  for  this  view,  had  dwelt  with  great  force, 
and  much  humor,  upon  the  peculiarities  of  the  instruments,  and  the 
extraordinary  circumstances  attending  their  discovery.  He  sug- 
gested that  if  the  last  codicil  had  been  received  as  readily  as  the  first 
copy  of  the  will,  there  would  have  been,  in  due  time,  a  new  discov- 
ery in  some  out  of  the  way  place  of  still  another  testament,  giving 
the  residue  of  the  estate  to  the  lucky  Elsey.  "  Yes,  gentlemen,"  said 
be,  ''one  can  imagine  our  friend  A.,  (the  witness  to  the  codicil  who 
held  a  lease  on  the  stone  quarry),  working  in  his  quarry,  and  find- 
ing, after  a  successftil  blast,  a  venerable  toad  seated  in  a  cavity  of 
the'rock  thus  exposed,  and  under  that  toad  a  parchment — ^and  that 
parchment,  what  can  it  be  except  a  codicil?"  This  hit  was  received 
with  great  laughter.  Singularly  enough,  a  few  weeks  after  the  trial^ 
the  local  papers  did  chronicle  the  discovery  of  a  new  codicil  under 
circumstances  almost  as  marvellous  as  the  toad  hypothesis.  At  the 
sale  of  the  personal  effects  of  the  Testator,  a  brother-in-law  of  Elsey 
had  become  the  purchaser  of  the  Testator's  bedstead,  and,  in  taking 
tbe  bedstead  down,  the  new  ¥dll  was  said  to  have  been  found  thrust 
bdircea  the  bed  curtains  and  the  posts  or  slats  to  which  they  were 
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fastened.  Tliis  will  was  in  the  formal  business  hand  of  the  Testator 
(doubtless  with  the  right  words  misspelled),  and  confirmed  the  gifts 
to  Elsey  contained  in  the  previous  instruments.  On  the  anoounce- 
ment  of  this  discovery,  Punch  took  the  matter  in  hand,  and  pub- 
lished a  rapid  succession  of  telegrams  from  his  own  correspondent, 
sent  to  the  vicinity  for  the  express  purpose  regardless  of  expense, 
announcing  the  finding  of  a  new  codicil  every  few  minutes,  each 
stronger  in  its  language,  and  more  conclusive  in  favor  of  Elsey  and 
its  own  genuineness  than  any  of  its  predecessors.  This  stroke  of 
ridicule  seems  to  have  finished  the  business,  for,  when,  a  few  days 
afterwards,  the  cause  came  on  to  be  heard  in. the  Court  of  Chancery 
upon  the  finding  of  the  jury,  Elsey's  counsel  permitted  his  bill  to  be 
dismissed  with  costs,  making  no  effort  to  obtain  a  new  trial,  and  no 
allusion  to  the  new  discovery. 

But  the  codicil  case  par  excellences  is  now  pending  in  the  Courts  of 
Paris.  *  It  involves  the  validity  of  seventy-nine  codicils  to  the  will 
of  an  aged  member  of  the  Portuguese  Diplomatic  Corps,  at  the 
French  Court.  The  codicils  are  of  every  variety,  and  furnish  a  curi- 
ous view  of  the  psychological  and  social  life  of  the  Testator.  The 
question  involved  in  the  case,  is  the  sanity  of  the  Testator,  the  sub- 
stance of  the  codicils  themselves  being  largely  relied  on  to  demon- 
strate the  want  of  a  sound  disposing  intellect.  That  the  point  is  one 
of  diflSculty,  notwithstanding  the  absurd  character  of  many  of  these 
testamentary  provisions,  is  evidenced  by  the  fact  that  the  judgment 
of  the  Inferior  Court  was  in  fiivor  of  the  Testator's  sanity. 

And  this  case  reminds  me  of  another  recently  decided  in  France, 
a  criminal  prosecution,  in  which  twenty-one  hundred  and  sixty-nine 
(2,169)  issues  were  submitted  to  the  jury,  and  a  verdict  of  guilty 
found  upon  all  of  them.  The  trial  was  of  a  man  by  the  name  (si 
Vast,  who  had  been  employed  since  the  year  1834,  as  a  sub-clerk,  or 
assistant,  by  the  chief  clerk  of  the  Criminal  Court  of  Paris.  His 
duty  was  to  receive  deposits  to  cover  costs  made  by  parties  who 
intervened  in  criminal  cases  for  the  enforcement  of  their  civil  rights 
against  the  accused,  or  to  meet  the  costs  of  an  appeal.  The  law  re- 
quired him,  as  soon  as  the  litigation  was  terminated,  to  notify  the 
depositors  of  the  balance,  if  any,  of  the  deposit  remaining  to  their 
credit,  and  to  pay  over  the  same  upon  application.  If  the  party  en- 
titled failed  to  apply  in  a  certain  time,  the  law  required  him  to  pay 
the  money  into  the  public  treasury.  The  accused,  it  appeared,  had, 
from  the  commencement  of  his  functions,  appropriated  th«e  bal- 
ances to  his  own  use,  in  most  instances^  forging  the  names  of  the 
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parties  entitled  to  the  receipts.  He  never  notified  the  depositors  at 
all  as  required  by  law,  and  if  they  applied  of  their  own  accord,  he 
would  put  them  ofiP  on  some  pretext  or  other.  The  fact  that  he  was 
able  to  carry  on  this  system  of  peculation  for  so  many  years,  and  to 
grow  rich  upon  the  spoils,  shows  that  even  in  centralized  and  admin- 
istrative ridden  France,  official  roguery  is  as  feasible  as  in  some  freer 
countries  of  our  acquaintance.  The  statutes  of  limitations  protected 
the  defendant  for  acts  committed  more  than  ten  years  before  arrest, 
but  the  separate  acts  of  misappropriation  of  funds,  and  forgeries  of 
signatures,  within  the  ten  years,  amounted  to  the  number  included 
io  the  indictment,  all  of  which  were  set  out  with  the  punctilious  accu- 
racy and  fullness  of  a  civil  law  prooes  verbal^  or  a  Congressional  re- 
port of  kuklux  outrages.  Fancy  one  of  our  District  Attorneys 
drawing  up  an  indictment  of  two  thousand  one  hundred  and  sixty- 
nine  counts,  and  a  thousand  or  so  pages  of  legal  cap! 

The  aristocratic  and  fashionable  circles  in  England  have  been 
greatly  exercised  over  the  now  famous  case  of  Yelverton  v.  Long^ 
worthy  the  latter  claiming  to  be  Yelverton,  and  since  persisting  in 
the  use  of  the  name,  notwithstanding  the  adverse  decision  of  the 
House  of  Lords.  Here  too,  the  facts  are  more  marvelous  than  those 
of  the  sensation  romance,  and  throw  Wilkie  Collins^  imagination  on 
the  same  theme,  completely  into  the  shade.  Yelverton,  a  younger 
brother  of  a  noble  peer  of  England,  and  a  Major  in  the  British 
army,  had,  a  year  or  two  before  the  Crimean  war,  and  while  crossing 
the  channel,  accidentally  met  Miss  Longworth,  who  was  traveling 
alone,  and  some  courtesy  on  his  part,  led  to  conversation,  which  was 
kept  up  until  they  reached'  London.  The  young  lady,  it  seems,  was 
of  respectable  family,  and  with  a  fortune  sufficient  to  support  her, 
and  to  enable  her  to  indulge  a  taste  for  traveling.  She  was  in  the 
habit  of  taking  trips  by  herself  on  the  Continent,  and  was  what 
may  be  called  a  self-reliant  and  strong  minded  woman.  The  Major 
seems  to  have  made  an  impression  on  her,  for  she  attempted  to  renew 
the  acquaintance  by  requesting  him,  by  letter,  to  forward  a  commu- 
nication from  her  to  ber  brother,  the  brother,  having,  in  fact,  no  real 
existence.  Eventually,  a  correspondence  commenced  between  the 
parties,  and  was  kept  up  for  several  years,  the  letters  on  both  sides 
being  very  well  written.  The  object  of  the  lady  was,  doubtless,  to 
lure  the  Major  into  the  net  matrimonial,  if  she  could,  and  the 
Hair's  cue  was  to  avoid  this  finale,  while  going  any  length  short  of 
tibi%  the  lady  might  choose.  In  other  words,  the  Major,  relying  on 
Ubariitonmtte  connections  and  rank  in  the  army,  looked  forward  to 
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a  marriage  with  wealth  or  rank,  or  both,  but,  in  the  meantime,  he 
had  no  objections  to  a  flirtation,  in  the  meet  extended  sense,  with  a 
smart  and  handsome  woman.  His  letters,  while  they  abound  in  the 
usual  professions  of  a  lover,  do  not  pretend  to  conceal  his  objections 
to  the  result  aimed  at  by  his  correspondent.  She  followed  him  to  the 
Crimea,  where,  as  he  alleges,  some  improper  liberties  were  permitted 
him.  Afterwards,  the  correspondence  by  letter  was  resumed,  more 
tender  on  the  lady's  part,  equally  shy  on  his,  so  far  as  the  main  point 
was  concerned.  His  regiment  being,  subsequently,  stationed  at  Edin- 
burgh, she  followed  him  there,  and  personal  intercourse  was  renewed. 
And  here,  singularly  enough,  the  stories  of  the  two  parties  differ, 
each  insisting  upon  a  version  unfavorable  to  the  end  sought  to  be  efl* 
tablished  by  that  party.  The  Scotch  law  recognizes  marriage  by 
simple  agreement  of  the  parties,  or  by  a  promise  of  future  marring 
followed  by  consummation  of  marital  rights.  The  Major  says  there 
was  consummation  without  promise  or  agreement.  The  lady  sajs 
there  was  express  promise  ¥dthout  consummation  until  after  the  se- 
cret marriage  which  subsequently  took  place  in  Ireland.  If  the 
Major  had  conceded  the  truth  of  the  lady's  statement,  that  there  was 
no  consummation,  half  the  battle  would  have  been  won.  If,  on  the 
other  hand,  the  lady  had  conceded  the  truth  of  the  Major's  version, 
half  the  contest  was  gained.  So  it  was,  they  diflered  in  their  stories. 
The  Major  having  been  transferred  to  Ireland,  she  followed  him,  and 
in  a  remote  parish  in  that  island,  whither  they  traveled  as  man  and 
wife,  the  marriage  ceremony  was  performed  by  a  Catholic  Priest, 
without  any  registry  of  the  marriage  having  been  made  by  him  in 
the  book  kept  for  the  purpose  of  registering  marriages.  The  Major's 
story  is,  that  both  parties  were  aware  that  a  marriage  by  a  Catholic 
Priest,  of  a  Protestant  and  a  Catholic,  (the  Major  claiming  to  be  of 
the  former,  and  the  lady  of  the  latter  faith,)  was  a  nullity,  but  be  was 
willing  to  go  through  the  forms  as  a  salve  to  the  lady's  conscience, 
she  having  already  conceded  to  him  the  rights  of  a  husband.  The 
lady's  story  is,  that  the  Major  was  willing  to  make  her  his  lawful 
wife,  and  only  innisted  upon  its  being  kept  secret  for  family  reasons. 
However  the  truth  may  be,  the  lady  and  gentleman  subseqaently 
traveled  about  in  England  and  on  the  Continent  as  man  and  wife,  sep- 
arating from  time  to  time,  and  continuing  to  correspond  as  before.  In 
this  state  of  affairs,  the  lady  fiincying  herself,  or  pretending  to  be  in 
the  condition  of  wives  who  love  their  lords,  b^an,  in  her  letters,  to 
speak  rather  pointedly  of  her  matrimonial  rights,  and  of  the  necessity 
of  making  them  public,  his  answers  to  which  letters  are  not  produced 
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by  her.  In  the  meaDtime^  the  grand  catastrophe  was  reached  by 
the  Major  marrying  a  Mrs.  Forbes^  a  rich  widow.  Some  months 
elapsed  without  any  effort  on  Miss  Longworth^s  part,  to  substantiate 
her  claims  to  the  fickle  swain.  The  first  time  the  point  was  made, 
was  in  a  suit  brought  in  Ireland  by  a  creditor  of  Miss  Longworth 
against  the  Major  for  goods  furnished  her  as  his  wife.  The  validity 
of  the  Irish  marriage  was  insisted  on  by  the  creditor,  and  the  point 
was  sustained,  so  far  as  it  could  be  in  that  mode,  by  a  verdict  of 
the  jury  in  favor  of  the  plaintiff  for  the  fiill  amount  of  his  claim. 
Afterwards,  the  Major  and  his  bride  went  to  Scotland,  and  were  fol- 
lowed by  Miss  Longworth,  who  openly  assumed  the  name  of  Yelver- 
too,  and  claimed  to  be  the  real  wife.  Thereupon,  the  Major  com- 
menced an  action  in  the  Scotch  Courts,  allowed  by  the  civil  law,  to 
prohibit  her  from  using  his  name,  and  she,  nothing  daunted,  insisted 
in  answer  upon  both  the  Scotch  and  Irish  marriages,  and  commenced 
a  cross-action  to  establish  their  validity.  The  Judge  Ordinary  de- 
cided that  the  marriage  was  not  made  out,  but,  upon  appeal,  a  ma- 
jority of  the  Scotch  Judges,  two  out  of  three,  held  that  a  marriage  per 
verba  de  fuiuro,  with  copulation  had  been  su£ScientIy  shown.  The 
House  of  Lords,  upon  a  second  appeal,  by  a  vote  of  three  judges  to 
two,  reversed  tlie  decision  of  the  Scotch  Appellate  Court,  and  de- 
clared the  Scotch  marriage  not  proven,  and  the  Irish  marriage  invalid. 
Four  out  of  the  nine  judges  who  passed  upon  the  case,  it  will  be 
noticed,  decided  in  fiatvor  of  the  lady.  She  seems,  therefore,  fairly 
entitled  to  the  doubt  upon  which  he  has  since  acted,  and  which  has 
been  gallantly  conceded  to  her  by  the  American  Republicans,  since 
Ae  came  to  this  country.  Or  is  this  another  sign  of  our  moral  de- 
moralization, so  significative  of  the  ways  of  the  hour? 

A  suit  on  the  Continent,  recently  brought  to  a  close,  is  more  re- 
markable for  the  length  of  litigation  than  even  for  the  subject  matter 
of  the  litigation.  It  may  be  traced  back  to  the  afiair  of  the  fisimous 
diamond  necklace,  in  which  the  reputation  of  Marie  Antoinette  was 
involved,  and  for  which  the  last  of  the  Yalois  suffered  such  igno- 
minious punishment.  The  suit  was  brought  by  the  jewellers  who 
sold  the  necklace  against  the  heiress  of  the  Prince  Cardinal  Rohan. 
It  may  be  remembered  by  those  familiar  with  the  history  of  this  re- 
markable affiur,  that  the  Cardinal  assumed  the  payment  of  the  price 
of  the  necklace  to  the  jewelers.  Before  the  debt  could  be  realized, 
the  revolution  of  1789  began,  the  Cardinal  became  an  exile,  and  his 
tttalea  were  confiscated.  He  died,  it  seems,  in  the  year  1804,  and  his 
bnmBy  the  Princess  Charlotte,  accepted  the  estate,  with  the  benefit 
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of  iuventory,  by  which,  under  the  civil  and  French  law,  her  liability 
for  debts  was  limited  to  the  value  of  the  property  received.  The 
suit  recently  decided  was  based  on  a  charge  of  mismaDagemeot,aDd 
fraudulent  concealment  of  assets.  The  court  held  that  these  dungei 
were  not  sufficiently  made  out,  and  dismissed  the  action,  witboat 
prejudice  to  the  plaintiffs'  rights  against  the  property  in  the  inventory. 

It  is  curious  to  see  a  cause  of  litigation  dating  so  far  back  in  these 
days  of  swift  justice — that  is,  swift  in  comparison  with  the  past  Ip 
to  a  recent  period  in  England  such  cases  were  not  at  all  uncommon,  and 
even  now  they  crop  out  of  the  musty  records  of  the  courts  both  in  the 
British  Isles  and  on  the  Continent     Within  a  few  months  past  the 
courts  of  France  disposed  of  a  claim  which  originated  in  Pondidierry, 
in  the  East  Indies,  when  that  portion  of  the  Indian  Empu?e  was  a 
French  dependence.     Far  more  ancient,  and  more  marvellous,  is  a 
oese  said  to  have  been  recently  disposed  of  by  the  Spanish  coorts, 
which  had  been  pending  two  hundred  and  forty  years,  and  wbiA 
involved  the  title  to  the  property  of  three  Pizarros,  one  of  them  the 
brother  of  the  conqueror  of  Peru. 

Here  is  a  French  case,  just  decided,  the  facts  of  which  would  have 
been  deemed  extravagant  in  one  of  Dumas'  romances.  About  the 
year  1830  a  Frenchman  died,  leaving  a  widow  and  several  children. 
About  nine  months  after  his  death  the  widow  gave  birth  to  a  daughter. 
The  child  was  born  within  the  time  fixed  by  the  French  law  to  estab- 
lish posthumous  legitimacy,  but  the  mother,  for  some  reason  fearing 
the  slanderous  gossip  of  neighbors,  concealed  her  pregnancy,  and 
caused  the  new-born  infant  to  be  deposited  in  a  foundling  asylunt 
In  less  than  a  month  she  repented  her  action,  made  known  the  facts ' 
to  the  authorities  of  the  asylum,  and  identified  her  child  by  certain 
articles  of  clothing,  which  were  admitted  to  have  been  received  with 
it.  The  child  had  been  put  out  to  nurse  at  a  neighboring  village, 
where  the  mother  went  to  visit  it,  and  furnished  money  for  its  sap- 
port.  In  a  year  or  two  afterwards  she  formally  claimed  the  child, 
repaid  the  asylum  all  expenses,  and  had  the  proper  corrections  made 
in  the  registry  of  births,  so  that  there  might  be  no  doubt  of  the 
child's  legitimacy.  Thus  restored  to  her  rights,  the  child  grew  up 
in  the  family  to  womanhood,  and  was  married  and  endowed  as  one 
of  the  lawful  children.  Recently  another  young  woman,  who  had 
grown  up  under  the  fostering  charge  of  the  same  foundling  asylum, 
came  forward,  insisting  that  a  mistake  had  been  committed  in  the 
infant  reclaimed,  and  that  she  was  the  real  child.  Upon  the  refusal 
of  the  widow  to  recognize  her  she  instituted  legal  proceedings  to  estab- 
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lish  lier  legitimacy  under  the  French  law,  and,  strange  to  say,  conclu- 
sively demonstrated  her  right.  The  key  to  the  mystery  lay  in  the  fact 
that  there  were  two  nurses  of  the  same  name  entrusted  by  the  asylum 
with  the  custody  of  foundlings  in  the  village  to  which  the  widow  had 
been  referred,  and  she  had  accidentally  gone  to  the  wrong  nurse.  A 
curious  part  of  the  story  is  that  the  mother,  notwithstanding  the  legal 
decision,  refuses  to  recognize  her  daughter,  and  insists  that  she  can 
not  transfer  her  aflFections  from  the  cherished  object  of  so  many  years 
to  a  stranger  at  the  dictation  of  a  court. 

The  ex-Duke  of  Brunswick,  who  has  made  Paris  his  home  for 
many  years,  has  been  a  party  to  several  suits  of  late,  celebrated  more 
because  of  his  connection  with  them  than  for  any  great  peculiarity 
of  facts.  One  of  these  suits  was  brought  against  the  Duke  by  his 
daughter,  the  offspring  of  a  morganatic  union  with  an  actress,  and 
her  husband,  to  compel  him  to  contribute  to  their  support  under  the 
French  law,  which  requires  parents  to  support  their  children,  and 
children  their  parents  under  certain  circumstances.  The  noble  ex- 
sovereign  resisted  the  claim  by  a  plea  that  he  was  not  a  Frenchman, 
and  therefore  not  subject  to  the  law  in  question.  The  Court  of  Cas- 
sation held,  however,  that  the  law  applied  to  all  persotis  domiciled  in 
France  as  well  as  to  citizens.  The  cause  is  still  pending  on  the  merits. 
The  ex-Duke's  hobby  is  a  love  of  diamonds,  and  his  collection  of 
th«^8e  precious  stones  is  of  immense  value,  and  famous  all  over  Europe. 
About  a  year  ago  he  was  robbed  of  them  to  the  value  of  several  mill- 
ion francs  by  a  confidential  servant,  but  the  thief  was  caught  on  the 
French  frontiers  and  the  property  returned.  The  papers  commented 
ou  His  Excellency's  mania  upon  the  occasion,  and  one  of  them  so 
freely  that  the  Duke  felt  it  necessary  to  salve  his  dignity  by  a  suit 
for  a  libel.  The  courts  could  not  see  things  in  the  same  light,  and 
dismissed  his  action. 

I  have  already,  in  an  early  number  of  this  series,  mentioned  the 
ca.se  of  the  Count  de  la  Pommerais,  who  was  guillotined  for  the 
murder  of  his  mistress,  in  order  to  realize  the  insurance  which  he 
had  secured  upon  his  life,  to  wit,  five  hundred  thousand  francs.  A 
suit  was  instituted  upon  these  policies  by  the  children  of  the  mur- 
dered woman,  which  was  pending  when  I  left  Europe. 

As  an  offset  to  the  eccentricities  of  these  members  of  the  continen- 
tal aristocracy  may  be  nientioned  the  eccentricity  of  Byron  Oscar 
2foel,  titular  Lord  Went  worth,  and  grandson  of  Lord  Byron.  This 
heir  of  his  ancestor's  passions,  but  not  of  his  genius,  quarrelled  with 
fiUBily,  and,  renouncing  his  ti^^e  and  station,  became  a  com- 
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nion  laborer  in  the  dock-yards  of  London.  He  is  said  to  have  mar- 
ried a  woman  in  the  lowest  ranks  of  the  populace,  and  to  have  lived 
and  died  in  this  voluntary  exile.  About  the  time  of  the  annouace- 
raent  of  his  death  the  newspapers  called  the  public  attention  to  the 
demise  in  one  of  the  western  sea-ports  of  England  of  the  last  scion 
of  a  noble  family  as  a  common  drunkard.  Romance  itself  has  not 
dared  to  trace  the  vicissitudes  of  aristocratic  families  with  all  the 
colors  of  truth.  The  English  government,  with  a  liberality  which 
was  creditable  to  the  throne,  the  government,  and  the  judiciary,  did 
actually,  during  my  stay  in  Europe,  permit  the  institution  of  legal 
proceedings  against  the  Queen  by  a  claimant  of  the  Duchy  of  Lan- 
caster. The  claim  was  so  obviously  without  legal  foundation  that  a 
refusal  would  have  been  generally,  if  not  universally,  acquiesced  in 
as  proper.  But,  upon  a  petition  of  right,  the  usual  permission  was 
given,  let  right  be  done,  and  it  was  done.  This  was  in  noble  contraj4 
to  the  course  of  the  imperial  government  in  France,  which  refiised 
to  allow  the  claim  of  the  citizen-King,  Louis  Phillipe,  to  his  private 
profjerty,  after  the  revolution  of  1848,  although  8u«tained  by  the 
courts.  They  may  do  some  things  better  in  France,  but  England 
stands  pre-eminent  in  the  protection  of  individual  rights. 

W.  F.  COOPEB. 
Nashville,  Tenn. 


Note. — ^I  find  that  in  copying  my  mannw  ript  I  have,  in  a  former  namber,  ptge 
206,  inadTertently  need  the  name  of  Coleridge  instead  of  Cowper,  in  speaking  of  the 
English  barrister  who  rose  to  the  bench  after  having  been  tried  for  his  life.  With 
this  correction,  these  scattering  notes  will  conclude.  W.  F.  C 
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The  question  how  far  the  common  carrier  rajiy  limit  or  restrict 
his  common  law  liability  by  contract  or  notice,  although  it  has  often 
been  before  the  courts  of  the  country  within  the  last  quarter  of  a 
century,  seems  as  far  from  a  satisfactory  solution  as  ever.  It  is  one 
with  which  but  few  of  the  legal  profession  have  not  had  to  deal  in 
some  shape,  and  yet,  strange  to  say,  it  has  never  been  brought  di- 
rectly before  the  Supreme  Court  of  our  State  in  any  reported  case ; 
and  in  the  absence  of  all  legislation,  we  are  left  to  arrive  at  our  con- 
clusions upon  the  subject  as  best  we  can  by  a  resort  to  the  conflrct- 
iog  cases  and  to  that  great  fountain — ^the  common  law. 

When  we  begin  our  investigation,  however,  it  turns  out  that  the 
very  difiScuIty  in  the  question  is,  as  we  shall  hereafter  see,  in  determ- 
ining how  far  the  ordinary  rules  of  that  law  as  to  the  obligation  of 
contracts  and  the  efiect  of  notice  in  restricting  liability,  are  applica- 
ble to  the  case  of  the  common  carrier. 

Three  different  opinions  have  been  held  by  the  common  law  courts 
on  the  subject. 

First,  it  has  been  held  by  some  of  them  that,  by  the  common  law, 
the  carrier  had  the  same  right  as  other  bailees  to  contract  either  ex- 
pressly or  by  implication,  from  private  or  even  public  notice  brought 
home  to  the  knowledge  of  his  bailor,  for  a  restricted  liability. 

Secondly,  it  has  been  held  by  others  that  no  such  right  ever  existed 
but  that  common  carrie)*s  by  their  very  vocation,  being  engaged  in  a 
public  employment  and  owing  duties  in  that  character  to  the  public, 
were  on  grounds  of  public  policy,  entirely  powerless  to  modify  or 
limit  their  common  law  liability,  cither  by  express  contract  or  by 
notice. 

And  thirdly,  it  has  been  held  that  neither  of  these  opinions  is  cor- 
rect, bat  that  the  true  ground  lies  between  the  two,  and  that  the 
carrier,  while  he  may  restrict  his  liability  by  special  contract  with 
bis  bailor,  can  not  do  so  at  least  by  publi'^  oFgeneral  notice,  though 
brought  to^is  knowledge,  leaving,  however,  the  question  as  to  what 
will  oonatitute  such  special  contract  undetermined  by  any  general 

In  ilMB  judicial  conflict,  while  we  cannot  hope  to  unravel  the 
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tangled  skein,  it  may  not  be  unprofitable  to  examine  somewhat  care- 
fully into  the  history  of  the  cases  and  ascertain,  if  we  can,  with 
whom  the  advantage  lies. 

It  would,  of  course,  be  a  matter  of  prime  importance  to  determine 
what  the  law  was  upon  this  question  in  England  previous  to  the 
American  revolution,  a  date  frequently  referred  to  in  its  discussion 
in  this  country ;  but  it  is  a  fact  somewhat  remarkable  that  previous 
to  that  time,  no  case  had  come  before  any  of  the  English  courts,  in 
which  it  was  involved.  The  idea  of  divesting  himself  of  his  ex- 
tremely onerous  common  law  liability  by  notice  or  contract  seems 
never  to  have  been  put  in  practice  by  the  carrier  until  about  that 
time. 

The  reason  for  this  is  well  explained  in  the  English  note  to  the  case 
of  Coggs  vs.  Bernard,  1  Smith's  Leading  Cases,  365.  "However," 
.*ays  the  author,  after  referring  to  this  circumstance,  "when  the  in- 
crease of  personal  property  throughout  the  kingdom  and  the  fre- 
quency with  which  articles  of  great  value  and  small  bulk  were 
transmitted  from  one  place  to  another,  had  begun  to  render  this 
degree  of  liability  intolerably  dangerous,  carriers,  on  their  part,  be- 
gan to  insist  that  their  employers  should,  in  such  cases,  either  dimin- 
ish it  by  entering  into  contracts  to  that  eflTect  upon  depositing  their 
goods  for  conveyance,  or  should  pay  a  rate  of  remuneration  pro- 
portionable to  the  risk  undertaken.  To  this- end  they  posted  up 
and  distributed  written  or  printed  notices  to  the  effect  that  they 
would  not  be  accountable  for  property  of  more  than  a  specified 
value,  unless  the  owner  had  insured  and  paid  an  additional  pre- 
mium for  it.*' 

Although,  however,  no  case  haH  brought  the  question  directly  be- 
fore the  courts  up  to  that  time,  the  right  of  the  carrier  to  make  spe- 
cial acceptances  and  contracts  to  avoid  his  Heavy  responsibility,  had 
been  taken  for  granted  and  assumed  as  law  by  Lord  Coke,  in  the 
iiote  to  Southcote's  case,  4  Rep.,  84,  and  by  Rolle,  J.,  in  Kairigg  vs. 
Eggledon f  Aleyn^  93,  as  early  as  1649;  and  afterwards  in  the  case 
of  Morse  vs.  J^iue,  1  Ventr.,  238,  it  was  observed  by  Lord  Hale  that 
the  master  of  the  ship  "might  have  made  a  caution  for  himself,*"  but 
having  failed  to  do  so,  he  was  held  liable,  although  it  had  been 
found  by  the  jury  that  he  was  not  to  blame. 

It  was,  no  doubt,  from  these  early  declarations  of  the  law,  that 
the  common  carrier  took  the  hint  of  resorting  to  notices  and  con- 
tracts for  relief  when  the  chaitge  in  the  nature  and  circumstances  of 
his  business  seemed  imperatively  to  require  it.     The  case  of  Kcwrigg 
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vs.  Eggleston,  it  may  be  here  observed,  is  also  noticeable  as  showing 
the  great  rigor  with  which  carriers  were  treated  in  that  age.  It  was 
the  case  of  a  box  delivered  to  the  carrier  with  the  statement  that  it  con- 
tained a  book  and  some  tobacco,  when,  in  fact,  il  also  contained  a 
large  amount  of  money.  He  was  held  liable,  notwithstanding  the 
fraud;  Rolle,  J.  telling  the  jury  that  as  he  had  not  made  a  special 
acceptance  he  was  liable  also  for  the  money ;  quod  durum  videbafur 
circuTHstantibuSy  as  the  reporter  adds ;  which  afterwards  in  Gibboa 
vs.  Paynton,  4  Burr.,  2301,  elicited  from  Lord  Mansfield  the  remark 
that  he  would  have  agreed  with  the  circuinstantibim. 

It  is  somewhat  strange  that  from  all  we  can  gather  from  the  old 
reports  the  right  to  make  this  "caution  for  himself"  by  the  carrier, 
if  any  such  right  existed,  was  permitted  to  lie  dormant  and  does  not 
figure  nor  is  even  made  the  subject  of  remark  in  any  of  the  cases  for 
nearly  a  whole  century ;  for  the  next  we  hear  of  it,  is  in  Gibbon  vs. 
PayrUon,  4  Burr.  2290,  (A.  D.,  1769,)  in  which  the  attempt  was 
made  to  hold  the  carrier  liable  for  money  delivered  to  him,  con- 
cealed in  a  bag,  filled  with  hay,  although  the  carrier  had  given  no- 
tice that  he  would  not  be  liable  for  raonev  or  valuables  unless  notice 
was  given.  Mansfield,  C.  J.,  decided  the  case  on  the  ground  of  fraud  ; 
but  the  other  Judges  considered  the  notice  as  equivalent  to  a  special 
acceptance.  And  it  seems  that  the  next  heard  of  it,  was  in  Foncard 
vs.  Pittardy  1  T.  R.,  27,  before  the  same  Court,  in  1785,  until  which 
Burrouj^h,  J.,  says  in  Smith  vs.  Home,  8  Taun.,  50,  the  doctrine  of 
notices  by  carriers  was  never  known  in  Westminster  Hall.  The 
case,  however,  went  off  upon  another  point,  and  the  question  as  to 
the  validity  of  the  notice  was  not  adjudged. 

It  is  to  be  observed  that  from  these  two  cases  it  would  appear 
that  the  first  attempt  made  by  carriers  to  evade  their  common  law 
liability  was  by  public  notice,  and  that  the  resort  to  special  contracts 
and  acceptances  was  an  afterthought.  And  it  is  also  worthy  of  no- 
tice that  the  very  first  two  cases  in  wjiich  notice  was  invoked  as  a 
defense  by  the  carrier,  were  before  Lord  Mansfield,  who,  in  neither 
of  them,  discountenanced  it. 

At  length,  in  1804,  in  the  case  of  Nicholson  vs.  Willan^  5  East, 
507,  the  question  as  to  the  validity  of  such  notices  came  up  directly 
for  decision  before  Lord  EUenborough,  in  the  King's  Bench.  The 
defendants,  who  were  carriers,  had  put  up  an  advertisement  on  a 
board  in  their  oflBce,  of  which  plaintiff  had  notice,  that  they  would 
IK^  be  liable  for  any  package  whatever  above  the  value  of  £5,  unless 
liillted  and  paid  for  at  the  time  of  delivery,  and  unle^s^  if  lost,  its 
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value  should  be  demanded  in  one  month  after  such  damage  was  sus- 
tained.    The  parcel  in  question  contained  <£58,  of  which  no  notice  was 
given  to  defendant.     After  a  curia  advisari  milt,  Lord  Elleuboroagh 
delivered  his  judgment,  in  which  he  said:  "Considering  the  length 
of  time  during  which  and  the  extent  and  universality  in  which  the 
practice  of  making  such  special  acceptances  of  goods  for  carriage  by 
laud  and  water  has  now  prevailed  in  this  Kingdom  under  the  ob- 
sfrvation,  and  with  the  allo-^^ance  of  courts  of  justice,  and  with  the 
sanction  and  counteuance  of  the  legislature  itself,  which  is  known 
to  have  rejected  a  bill  brought  in  for  the  purpose  of  narrowing  the 
carrier's  responsibility  in  certain  cases  on  the  ground  of  such  a 
measure  being  unnece&sary,  inasmuch  as  carriers  were  deemed  fully 
ccmpetcnt  to  limit  their  own  responsibility  in  all  cases  by  special 
contract ;  considering  also  that  there  is  no  case  to  be  met  with  in 
the  books  in  which  the  right  of  the  carrier  thus  to  limit  his  own 
resiKmsibility   by  special  contract,  has  ever    been  by   express  de- 
cision denied,  we  can  not  do  otherwise  than  sustain    such  right, 
however  liable  to  abuse  and  productive  of  inconvenience  it  may  be, 
leaving  to  the  legislature  if  it  shall  think  fit  to  apply  such  renaedy 
hereafter  as  the  evil  may  require."     And  the  judgment  was  accord- 
ingly that  the  plaintiff  could  not  recover  even  the  £5  which  the  jury 
had  found  for  him. 

This  decision  at  once  cleared  away  all  doubt  as  to  the  validity  of 
m  tices  by  common  carriers  to  limit  their  responsibility  when  brought 
to  the  knowledge  of  the  bailor,  and  from  that  time  there  are  numer- 
ous cases  to  be  %und  in  the  English  Common  Law  Courts,  recog- 
nizing the  doctrine  as  fully  established,  several  of  the  Judges  going 
so  far  as  to  say  that  there  was  never  any  doubt :  Batson  vs.  Dono- 
van, 4  B,  &  Aid.,  82 ;  Mayhew  vs.  Fames,  3  B.  &  C,  601;  Maving 
vs.  Todd,  1  Starkie,  72 ;  Le€S07i  vs.  Holt,  Id.,  186 ;  Riley  vs.  Home, 
6  Bing.,  217. 

Under  the  law,  as  held  in  these  cases,  the  carrier  might  limit  his 
liability  for  lass  or  injury  resulting  from  any  cause  whatever,  even 
the  felony  of  his  own  servants,  except  his  own  gross  negligeuce  or 
misfeasance,  either  by  express  contract  with  the  bailor,  by  special 
acceptance  of  the  thing  to  be  carried,  or  by  public  notice  by  adver- 
tisement or  otherwise  biought  to  his  knowledge.  Buit  vs.  Crreat 
W.  R.  R.,  11  Com.  B.,  140;  Brook  vs.  Pickwick,  4  Bing.,  218; 
Smith  vs.  Home,  8  Taun.,  18;  Birkett  vs.  WUan,  2  B.  &  A.,  356; 
Garnett  vs.  Wilan,  6  Id,,  53 ;  Sleat  vs.  Fagg,  Id,,  542 ;  Wrighi  vs. 
Snell,  Id.y  35 ;    Wyld  vs.  Fickford,  8  M.  &  NV.,  443.     The  mode  re- 
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sorted  to  however  in  the  great  majority  of  the  cases,  was  that  of  pub- 
lic notice,  which  according  to  all  the  cases,  if  brought  to  the  knowl- 
edge of  the  bailor^  constituted  what  was  called  a  special  or  qualified 
acceptance  by  the  carrier  and  was  the  contract  of  the  parties. 

With  this  exception,  however,  as  to  the  negligence  of  the  carrier, 
eografled  upon  the  rule,  it  afforded  a  very  precarious  protection  to 
him,  for,  as  is  said  by  I^rd  Denman,  in  Hinton  vs.  Dibbin^  2  Ad. 
&  El.  (N.  S.)  6i6,  ''without  negligence  of  some  kind,  it  is  not  very 
easy  to  suppose  how  a  loss  for  which  the  carrier  is  liable  can  take 
place.'' 

It  was,  too,  in  many  instances,  impossible  for  him  to  prove  posi- 
tive knowledge  of  the  notice  by  his  employer;  and  many  questions 
arose  as  to  what  should  be  sufficient  evidenoe  that  the  notice  had 
come  to  his  knowledge,  whether  it  was  to  be  presumed  that  he  had 
seen  it  in  a  newspaper  which  he  had  been  accustomed  to  read,  or 
wliether  he  had  seen  it  posted  up  at  the  office  where  the  carrier 
transacted  his  business.  Questions  also  arose  as  to  the  construction 
to  be  put  upon  the  various  forms  of  notices  which  had  been  adopted. 
These  and  various  similar  questions  were  being  brought  before  the 
Courts,  so  much  to  the  discomfort  of  the  Judges,  it  seems,  that  sev- 
eral of  them  expressed  regrets  that  the  door  had  ever  been  opened  to 
I  hem. 

These  considerations  in  connection  with  the  frauds  which  were 
being  practiced  upon  carriers  by  concealments  of  value,  and  the  fre- 
quent hardshii)6  resulting  to  them  from  the  carelessness  of  their  ser- 
vants (see  Hinton  v.  Dibbin,  supra,)  induced  the  Legislature  to  pjiss 
the  act  of  11  George,  4,  and  1  \V.,  4,  (1830)  commonly  known  as  the 
English  Land  Carrier's  Act. 

The  title  of  this  act  is  "for  the  more  effectual  protection  of 
mail  contractors  and  other  common  carriers  for  hire  against  loss  or 
injury  to  parcels  or  packages  delivered  to  them  for  conveyance  or 
custody,  the  value  or  contents  of  which  shall  not  be  declared  to  them 
by  the  owners  thereof."  After  a  preamble  which  recites  that  by  rea- 
son of  the  frequent  practices  of  bankers  and  others  sending  by  pub- 
lic conveyances  for  hire,  parcels  and  packages  containing  articles  of 
great  value  in  small  compass,  much  valuable  property  is  rendered 
liable  to  depredation  and  the  responsibility  of  such  common  ciirriers 
is  greatly  increased,  and  by  the  frequent  omission  of  persons  send- 
ing such  parcels  to  notify  the  value  and  nature  of  the  contents  so  as 
to  enable  such  carriers  to  protect  themselves  against  losses,  '*and  the 
diflEbttltyof  fixing  parties  with  knowledge  of  notices,"  published  to 
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limit  their  responsibility  they  have  sustained  heavy  losses,  it  is 
enacted  that  no  such  common  carrier  shall  be  liable  for  the  loss  of 
or  injury  to  any  property  therein  specified  above  the  value  of  £10, 
(enumerating  almost  every  conceivable  article  of  value  which  can  be 
compressed  into  a  small  compass),  not  occasioned  by  the  felonious 
acts  of  his  servants  or  his  own  personal  negligence,  unless  at  the 
time  of  the  delivery  thereof  at  the  office  of  such  carrier  the  value 
and  nature  of  such  property  shall  have  been  declared  and  the  in- 
creased charges  authorized  by  the  act  shall  have  been  paid;  and 
further,  that  from  and  after  that  time,  no  public  notice  or  declaration 
shall  exempt  any  carrier  from  his  liability  at  common  law  for  the  loss 
or  injury  to  any  articles  other  than  those  specified,  but  that  as  to 
such  other  articles  his  liability  as  at  common  law  shall  remain,  not- 
withstanding such  notice;  and  provided,  also,  that  no  special  con- 
tract with  the  carrier  shall  be  affected  by  the  act. 

These  are  the  substantial  provisions  of  the  act,  which,  to  this  day, 
remain  the  general  law  of  Great  Britain,  as  to  the  liability  of  car- 
riers by  land,  except  in  so  far  as  it  has  been  modified  by  the  Railway 
and  Canal  Traffic  Act,  of  1854,  which  only  provides  that,  as  to  the 
things  therein  enumerated,  no  conditions  as  to  their  carriage  by  rail- 
way and  canal  companies,  shall  be  valid  unless  the  same  be  just  and 
reasonable;  and  signed  by  the  owner  or  person  delivering  the  same, 
to  be  carried ;  provided,  however,  that  nothing  therein  contained 
shall  affect  the  rights,  privileges  and  liabilities  of  such  companies 
under  the  Carriers'  Act,  with  respect  to  articles  of  the  description 
mentioned  therein. 

Commenting  upon  their  Carrier's  Act,  the  English  Judges  have 
said  that  protection  to  carriers  was  the  object,  as  its  title  imports, 
and  that  they  would  not  put  upon  it  a  more  limited  construction  than 
its  language  required.  Hence  they  have  held  that,  although  public 
notices  will  no  longer  avail  the  carrier  in  limiting  his  liability,  spe- 
cial contracts  for  that  purpose  are  still  allowed,  and  are  not  affected 
by  the  act.  And  that  if  notice  be  given  to  the  customer,  and  be 
subsequently  sends  his  goods  to  be  carried  without  objection  to  the 
terms  of  the  notice,  he  is  bound  thereby :  Walker  vs.  Y.  &  N,  iDd- 
land  R.  R.,  2  El.  &  B.,  750;  Austin  vs.  Manchester,  R.  i?.,  JO 
C.  B.  454 j  Carr  vs.  Lancashire,  &c.  if.  JR.,  7  Ex.  707;  Fotrte^  vs. 
G.  Western  R.  R,,  Id.,  699.  8o  that  the  validity  and  effect  of  no- 
tices other  than  such  as  are  called  public,  remain  the  same  as  before 
the  act. 

It    was    also  decided  in  Hinton  vs.  Dibbin,  2  Ad.  &  El,  (X.  S.), 
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616,  that  the  carrier  under  the  act  is  not  liable  for  a  loss  of  any  of 
the  articles  therein  enumerated,  even  though  it  may  have  been  occa- 
sioned by  the  gross  negligence  of  his  servants,  not  amounting  to 
felony,  unless  the  nature  and  value  of  the  goods  was  declared  at  the 
time  of  their  delivery,  and  the  increased  charges  paid ;  and  in 
numerous  cases  it  has  been  held  that,  under  both  acts  the  carrier  may 
contract  even  against  loss  by  his  own  negligence,  or  the  negligence  of 
his  servants,  though  not  against  their  felonious  acts;  thus  reversing 
the  rule  as  it  before  existed;  provided,  however,  that  as  to  cases 
coming  within  the  flailway  and  Canal  TraflBc  Act,  the  contract  must 
be  just  and  reasonable  and  signed  by  the  party :  Carr  vs.  Railway 
Cb.,  7  Ex.,  707 ;  Chippendale  vs.  Lancashire  R.  J?,.  7  Eng.,  L.  & 
E.,  395;  Austin  vs.  Manchester  rfrc,  R,  R.,  10  C.  B.,  454;  Hughes 
vs.  G.  Western  R.  i?.,  14  C.  B.,  637. 

Nor  is  it  material  in  what  mode  the  contract  is  made.  Neither 
writing  nor  signing,  nor  any  other  formality  is  required,  the  question 
in  every  case  being  one  of  fact — whether  there  was  such  contract. 
Walker  vs.  Y.  &  K  Midland  R,  R.,  2  El.  &  B.,  750.  And  although 
a  mere  public  notice  may  not  be  sufficient,  if  a  ticket  containing  such 
notice  be  delivered  to  the  consignor  or  his  agent,  it  will  suffice  to 
limit  the  liability  of  the  carrier,  whether  it  was  read  over  or  ex- 
plained, or  understood  by  him  or  not :  O.  Western  R.  R.  vs.  Mor- 
mile,  10  C.  B.,  366;  Palmer  vs.  Junction  R.  J?.,  4  M.  &  W.,  749. 

As  to  carriers  by  water,  many  acts  have  been  passed  in  England 
narrowing  their  common  law  liability  from  the  26  Geo.  3,  to  17  and 
18  Vict,  the  nature  of  which  is  stated  in  the  note  to  Coggs  vs.  Ber- 
nard, 1  Smith  Ld.  Cases,  and  which  would  seem  to  be  equally  as 
effectual  for  their  protection.  So  that  it  would  seem  that  the  common 
law  liability  of  carriers  of  every  kind  is  now  practically  obliterated 
in  Great  Britain ;  or  if  ever  incurred  or  imposed,  it  can  only  be 
through  the  fault  or  neglect  of  the  carrier  himself,  in  failing  to  pro- 
vide against  it.  Indeed,  in  some  respects,  this  legislation  seems  to 
have  put  him  upon  a  safer  footing  than  that  of  the  ordinary  bailee 
for  hire.  So  little  did  Bronson,  J.,  understand  of  the  nature  and  ef- 
fect of  the  Carriers'  Act,  as  subsequently  construed  by  the  Ensclish 
Judges,  when,  after  declaring,  in  his  opinion,  in  Hollester  vs.  NovJ' 
len,  19  Wend.,  234,  that  it  might  well  be  questioned  whether  any 
system  could  well  be  devised  which  would  operate  more  beneficially 
than  that  which  imposed  the  liability  of  an  insurer  upon  the  carrier 
"without  any  right  to  qualify  it  by  contract  or  otherwise,  goes  on  to 
fKfl    "I  feel  the  more  •onfident  in  the  remark  from  the  fact  that  in 
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Great  Britain,  after  the  courts  had  been  perplexed  for  thirty  years, 
with  various  moJifications  of  the  law  in  relation  to  carriers,  and 
when  they  had  wandered  too  far  to  retrace  their  steps,  the  Legislature 
finally  interfered  and  in  its  more  important  features  restored  the  sal- 
utary rule  of  the  common  law.'^ 

We  have  been  thus  particular  in  giving  the  outlines  of  the  Eng- 
lish judicial  and  legislative  history  of  this  question  in  order  that 
we  might  see  how  judges  of  such  learning  in  the  principles  of 
the  common  law  have  dealt  with  it  as  a  common  law  ques- 
tion, independently  of  legislation,  and  how,  both  in  prac- 
tice and  theory,  it  has  been  viewed  by  a  people  so  eminently 
practical  and  sensible  in  all  that  concerns  their  commercial  welfare. 
The  statute  upon  which  they  have  been  content  to  rest  the  d«)ctrine 
of  the  treatment  of  the  carrier,  has  now  been  in  existence  for  more 
than  forty  years,  without  any  disposition,  so  far  as  we  know,  to  alter 
it,  and  without  any  complaint  of  its  injustice.  We  know  of  nothing 
which  could  be  more  pursuasive  than  their  judicial  opinions  of  what 
the  law  is  on  strictly  common  law  principles,  in  the  absence  of  leg- 
islation, or  which  could  be  more  instructive  than  the  practical  work- 
ing of  such  laws  to  those  whose  province  it  may  be  to  settle  so  vexed 
a  quesition  as  to  the  manner  and  degree  in  which  the  carrier  may 
provide  for  his  safety. 

We  now  turn  our  attention  to  this  side  of  the  Atlantic  to  find  but 
little  of  that  unanimity  which  we  have  seen  prevailing  amongst  the 
English  Judges. 

In  this  country  the  contest  between  the  carrier  and  his  employer 
upon  this  question  of  the  carrier's  right  to  limit  his  extraordinary 
common  law  liability,  commenced,  so  far  as  the  cases  show,  in  1838, 
before  the  then  Supreme  Court  of  the  State  of  New  York,  with  the 
somewhat  celebrated  cases  of  Hollister  vs.  Nowlen,  and  Cole  vs. 
Goodwin,  reported  in  19  Wendell,  234-282.  Both  turned  upon  the 
validity  of  public  notices  by  stage-coach  proprietors  that  all  baggage 
should  be  at  the  risk  of  the  owners.  Although  the  amount  involved 
in  the  cases  was  of  but  little  value,  they  seem  to  have  been  of  great 
interest  to  both  Bench  and  Bar,  for  each  of  them  was  argued  twice 
before  the  Court  by  eminent  counsel.  The  difliculty  with  the  Court 
was  whether  it  should  follow  the  English  Courts,  which,  as  we  have 
seen,  had  long  before  decided  in  favor  of  such  notices  in  numerous 
cases,  or  disregard  such  authority  as  poet-revolutionary,  and  upon 
grounds  of  public  policy,  hold  the  other  way.  After  great  delibera- 
tion the  distinguished  Judges  concluded  that  they  could  not  agree 
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with  their  English  brethren,  and  in  very  able  and  elaborate  opinions 
they  decided  that  by  the  common  law  carriers  did  not  possess  the 
right  to  limit  their  responsibility  by  public  notice,  though  brought 
to  the  knowledge  of  their  employers. 

As  the  guestion  did  not  arise  in  these  cases  as  to  the  carrier's 
power  to  restrict  his  liability  by  express  or  special  contract  with  his 
bailor,  they  expressly  declined  to  decide  whether  this  could  be  done, 
Bronson,  J.,  saying  that  he  would  not  deny  but  that  it  might  be  done. 
A  few  years  afterwards,  however,  this  very  question  came  before  the 
same  court  in  GovM  vs.  Hill,  2  HilPs  R.,  623.     In  that  case  the 
carrier  had  given  a  receipt  for  the  goods,  in  which  it  was  stipulated 
that  he  would  forward  them  "  danger  of  fire,  etc.,  excepted,  and  not 
holding  ourselves  responsible  if  lost,  stolen  or  damaged,  beyond  the 
value  of  $200.'^    The  goods  were  destroyed  by  fire  on  their  passage, 
not  occasioned  by  the  negligence  of  the  carrier.     The  court  below 
instructed,  and  the  jury  found  for  the  defendant.     But  the  judg- 
ment was  reversed.  Nelson,  C.  J.,  dissenting,  and  Cowen,  J.,  who 
delivered  the  opinion  of  the  court,  saying :   "  For  myself  I  shall  do 
little  more  than  refer  to  my  opinion  in  Cole  vs.  Goodmin,  and  the 
reasons  for  such  opinion  as  stated  in  the  course  of  that  case.     It  was 
to  the  effijct  that  I  could  no  more  regard  a  special  acceptance  as  ope- 
rating to  take  from  the  duty  of  the  common  carrier  than  a  general 
one.     I  collect  what  would  be  a  contract  from  both  instances,  provi- 
ded it  be  lawful  for  the  carrier  to  insist  on  it;  and  such  is  the  con- 
struction which  has  been  given  to  both  by  all  the  Courts.     The  only 
difierence  lies  in  the  difiTerent  kind  of  evidence  by  which  the  con- 
tract is  made  out.     When  the  jury  have  found  that  the  goods  were 
delivered  with  intent  to  abide  the  terms  of  the  general  notice,  I  un- 
derstand a  contract  to  be  as  effectually  fastened  upon  the  bailor  as  if 
he  had  reduced   it  to  writing.     Indeed   the  contrary  construction 
would  be  to  tolerate  a  fraud  on  the  part  of  the  bailor.    The  true 
ground  for  repudiating  the  general    notice  is  therefore  its    being 
against  public  policy;  and  this  ground  goes  not  only  to  the  evidence 
— the  mode  in  which  you  are  to  prove  the  assent — but  to  the  con- 
tract itself.     After  forbidding  the  carrier  to  impose  it  under  the  form 
of  a  general  notice,  therefore,  we  can  not  consistently  allow  him  to  do 
the  same  thing   in   the  form  of  a  special  notice  or  receipt.     The 
coDseqnenc^s  to  the  public  would  be  the  same  whether  we  allow  one 
form  or  the  other." 

These  cases,  decided  by  a  court  of  such  high  authority,  composed 
«a  It  was  of  Nelson,  Bronson  and  Cowen,  J  J.,  and  being  the  first 
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upon  these  difficult  questions,  seemed  to  forestall  the  whole  contro- 
versy against  the  carrier.  Their  spirit  and  doctrine  seemed  to  chime 
with  the  unaccountable  hastility  which  seems  always  to  have  pre- 
vailed in  this  country  against  the  carrier  in  his  contest  to  relieve 
himself  of  his  dangerous  risk.  Their  influence  was  immediately  fell 
in  all  the  cases  between  the  carrier  and  his  employer,  and  from  the 
dicta  of  the  courts  they  would  have  been  implicitly  followed  by  many 
of  them  even  to  the  extent  of  the  doctrine  of  Gould  vs.  Hill,  had  there 
been» occasion  to  apply  the  law  in  cases  raising  the  question:  Jonei 
vs.  Vorhies,  10  Ohio,  146;  FM  vs.  Chapman,  2  Kelly,  349.  But  it 
so  happened  that  no  reported  case  in  any  of  the  courts  of  last  resort 
came  up  upon  the  very  point  in  Gould  vs.  Hill  as  to  the  right  of  the 
carrier  to  relieve  himself  by  special  contract,  until  the  question  was 
made  before  the  Supreme  Court  of  the  United  States  at  its  January 
Term,  1848,  in  the  leading  case  of  the  New  Jersey  Steam  Navigation 
Company  vs.  The  Merchants^  Bank,  6  How.,  344.  The  opinion  in 
this  case  was  delivered  by  Nelson,  J:,  who,  in  the  meau  time,  had 
been  put  upon  the  United  States  Supreme  Bench.  He  had  dissented 
as  we  have  seen  in  the  case  of  Gould  vs.  Hilly  and  the  same  question 
coming  again  before  him,  he  took  occasion  to  expressly  disapprove 
it,  and  sustained  the  right  of  the  carrier  to  limit  his  liability  by  con- 
tract. The  opinion  of  the  Court  was  unanimous  upon  this  point,  as 
we  are  left  to  infer  from  the  report  of  the  case. 

This  authority  seemed  to  settle  the  question  to  this  extent  in  favor 
of  the  carrier,  and  to  have  completely  overturned  that  of  Gould  vs. 
Hilly  which  is  now  remarkable  as  being  the  only  case  to  be  found  in 
the  books  which  decides  against  the  right  of  the  carrier  to  contract 
with  his  employer  so  as  to  limit  his  liability  as  an  insurer.  The  very 
first  courts  after  the  New  Jersey  Steam  Navigation  Company  vs.  The 
Merchants  Bank,  to  follow  its  authority,  were  those  of  the  State  of 
New  York.  And  the  doctrine  of  Gould  vs.  Hilly  after  having  been 
pronounced  in  1849,  in  Wells  vs.  Steam  Navigation  Company,  2  Com., 
204,  by  Bronson,  J.,  as  still  debatable,  althougn  he  had  concurred 
in  the  opinion  in  that  case,  was  repudiated  in  Parsons  vs.  Monteiihy 
13  Barb.,  353;  Moore  vs.  Evans,  14  Id.,  13;  Stoddard  vs.  Long 
Island  Railroad,  5  Sand.,  180 ;  Don*  vs.  New  Jersey  Steam  Navigation 
Company,  1  Kernan,  487. 

Numerous  cases  in  the  other  States  have  adopted  the  same  view, 
and  it  may  be  now  laid  down  as  settled  law  in  this  country  that  car- 
riers may  restrict  their  common  law  liability  by  special  agreement  to 
that  eflFect,  with  the  qualification,  however,  that  they  can  not  in  this 
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manner  relieve  themselves  from  the  consequences  of  the  negligence 
or  misfeasance  of  themselves  or  their  servants  :  Klmbal  vs.  Rutland 
R.  R.,  26  Vt.,  247;  Davidson  vs.  Graham,,  2  Ohio  (X.  S.),  131; 
Mercaiitik  M.  I.  Co.  vs.  Chase,  1  E.  D.  Smith,  115;  Avier.  Trans, 
Co.  vs.  Moore,  5  Mich.,  368;  lU.  Cen.  R.  R.  vs.  Morrison,  19  111. 
136;  W.  Trans  Co.  vs.  Newhall,  19  Id.,  466;  Ashmore  vs.  Penn.  &e. 
Co.,  4  Dutcher,  180;  Roberts  vs.  Riley,  15,  La,  An.,  103;  Cnmden 
&  A.  R.  R.  vs.  Baldavkf  16  Penn.  S.,  67;  Veiner  vs.  Siveitzer,  32  lb., 
'jOS;  York  Co.  vs.  Central  R.  R.,  3  Wall.,  107;  Kallman  vs.  U  .fi. 
Ex.  Co.,  3  Kansas,  205;  Swindler  vs.  Hilliard,  2  Rich.,  286;  Boor^ 
man  vs.  jE>.  Co.,  21  Wis.,  152. 

But  nearly  all  of  these  cases  at  the  same  time  dispute  their  right  to 
restrict  their  common  law  liability  by  what  they  call  general  or  pub- 
lic notices,  although  known  to  the  employer.  It  therefore  becomes 
important  to  determine  what  constitutes  the  special  agreement  or 
contract  required.  No  line  can  of  course  be  drawn  which  will  ex- 
actly separate  notices  so  general  as  to  be  excluded  from  such  as  are 
so  direct  and  personal  as  to  be,  when  not  objected  to,  tantamount  to 
what  is  meant  by  a  special  contract.  This  of  course  leaves  debata- 
ble ground  in  many  cases,  and  may  in  the  end  perplex  the  courts  as 
much  as  their  wholesale  admission  did  those  of  England. 

According  to  all  the  English  cases  on  the  subject  before  the  Car- 
rier's Act,  a  contract  sprung  from  the  knowledge  of  the  notice. 
The  theory  on  which  they  all  stand  is  that  if  a  party,  knowing  the 
published  terms,  employs  the  carrier  without  objection,  a  contract 
according  to  those  terms  is  implied  between  the  employed  and  em- 
ployer. And  as  between  parties  who  are  not  carriers  and  other  per- 
sons who  deal  with  them,  there  can  be  no  question  but  that  this  is 
the  law  upon  the  most  obvious  principles.  The  American  cases, 
however,  upon  special  grounds,  deny  the  application  of  this  law  to 
the  common  carrier  while  admitting  that  they  may  contract  specially. 
But  they  do  not  explain  wherein  a  special  contract  differs  from  a 
general  one;  nor  is  there  in  law  any  such  division  of  contracts  into 
general  and  special,  of  which  we  are  aware,  as  will  give  us  any 
definite  idea  of  the  difference  between  them ;  or  any  definition  of  the 
word  ''special"  as  applied  to  contracts.  Still  we  know  that  in  the 
law  books,  as  well  as  in  common  parlance,  the  word  is  frequently 
used  in  that  connection.  But  in  strictly  legal  nomenclature  it  de- 
scribes no  species  of  contracts  as  distinguished  from  another,  and 
without  connection  with  the  particular  subject  or  occasion  for  its  use, 
ft  means  nothing  because  in  law  one  contract  is  as  special  as  another. 
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Nor  will  it  do  to  say  that  special  means  express  as  distinguished 
from  implied,  and  that  the  contract  must  be  expressly  assented  or 
agreed  to  by  the  bailor.  This  would  be  simply  drawing  a  very  wide 
distinction  between  the  obligation  of  an  express  and  an  implied  con- 
tract, which  does  not  exist  either  in  law  or  in  morals.  And  besides, 
in  some  of  the  very  cases  in  which  the  efficacy  of  notice  is  denied, 
the  carrier  was  relieved  on  the  ground  of  contract^  although  both 
knowledge  and  assent  were  denied.  For  instance,  in  the  leading 
case  of  the  York  Company  vs.  Central  R,  iZ.,  3  Wall.,  IU7,  the  car- 
rier was  relieved  from  the  liability  for  loss  by  fire  because  that  was 
one  of  the  excepted  dangers  in  his  bill  of  lading,  although  it  was 
proven  by  the  agent  of  the  shippers  that  the  cotton  was  put  on  board 
the  steamer  before  the  bill  of  lading  was  signed,  that  he  did  not  ex- 
amine it,  and  that  his  attention  was  not  called  to  the  fire  clause.  In 
this  then,  as  \^ell  as  in  others  of  the  above  cited  cases,  there  was  no 
express  assent  to  the  terms  on  which  the  carrier  received  the  goods, 
and  yet  it  was  held  that  there  was  an  express  or  special  contract 
which  protected  him. 

We  must,  therefore,  look  to  the  occasion  and  the  circumstances  of 
its  use  in  order  to  arrive  at  the  meaning  of  those  who  use  it  to  describe 
a  contract. 

In  this  view,  we  do  not  think  there  can  be  very  great  difficulty  in 
fixing  its  meaning,  when  applied  to  the  contracts  of  carriers.  The 
same  word  is  used  in  the  English  Carriers'  Act,  which,  while  it  de- 
clares ineffectual  all  public  notices  by  carriers  to  limit  their  liability, 
provides  that  nothing  therein  contained  shall  affect  special  contracts 
for  that  purpose. 

Since,  the  passage  of  this  act,  many  cases  have  occurred  and  are 
reported  which  give  us  examples  of  what  are  considered  special  con- 
tracts with  carriers  by  the  English  courts.  It  seems  from  them  that 
the  universal  custom  of  land  carriers  since  that  act  has  been  to  de- 
liver to  the  employer  a  ticket  or  printed  notice,  in  which  are  stated 
the  conditions  upon  which  the  carrying  is  to  be  done,  and  which, 
when  received  by  him,  constitutes  the  special  contract.  This,  in  their 
view,  makes  a  contract  in  which  the  parties  are  named  and  the  terms 
agreed  upon  between  them,  and  that  without  resorting  to  anything 
like  a  public  notice,  which  satisfies  the  requirements  of  the  act  and 
avoids  the  evils  against  which  it  was  intended  to  provide.  Indeed,  it 
would  be  difficult  to  conceive  how  a  contract  could  be  made  more 
special:  Palmer  vs.  Orand  J.  R.  iJ.,  4  M.  &  W.,  749;  Chrr 
vs.  Railway  Co.,  7  Ex.,  707 ;  Chippendale  vs.  Lancashire  R.  if.,  7 
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Eng.  L.  &  E.,  395 ;  Morvilk  vs.  G,  N,  Railway  Go.,  10  Eng.  L.  & 
K,  366  ;  Austin  vs.  Manchester  R.  i?.,  10  C.  B.,  454.  And  it  is  not 
necessary  that  such  ticket  should  be  read  over  to  the  shipper,  or  his 
attention  directed  to  its  contents:  Y.  N.  &.  B.  Railway  Go.  vs.  Crisp, 
25  Eng.  L.  &  E.,  396;  Palmer  vs.  Grand  J.  R.  R.,  4  M.  &  W.,  749. 

As  in  England^  the  land  carriage  of  this  country  is  nearly  en- 
grossed by  railways,  canals,  and  express  com^mnies,  and  the  usage  as 
to  the  manner  of  contracting  with  their  employers  is  believed  to  be 
in  effect  the  same.  When  goods  are  delivered  to  them  a  receipt  is 
usually  given,  in  which  are  stated  the  terms  as  to  the  liabiliiy  of  the 
carrier  on  which  they  are  to  be  carried,  which  are  treated  in  all  re- 
spects as  to  their  legal  eflect  as  bills  of  lading:  Dows  vs.  Perrin, 
16  N.  Y.,  R.  328;  Dows  vs.  Green,  24  Id.,  630;  and  it  was  never 
doubted  but  that  the  bill  of  lading  of  the  carrier  by  water  was  not 
only  the  receipt  of  the  carrier  but  an  express  contract  between  him 
and  the  shipper  as  to  every  exception  contained  in  it.  And  no  reason 
is  perceived  why  a  different  legal  effect  should  be  given  to' them  be- 
cause  the  one  relates  to  carriage  by  water  while  the  other  relates  to 
carriage  by  land,  unless  the  former  derives  some  advantage  from  thfe 
antiquity  of  its  use. 

Hence,  most  of  the  American  cases  above  cited,  while  denying  the 
right  of  the  carrier  to  protect  himself  by  public  or  general  notices, 
have  treated  such  receipts  as  creating  contracts  sufficiently  special  for 
that  purpose,  without  inquiring  whether  they  had  been  read  or  ex- 
plained, or  understood,  or  assented  to,  by  the  shipper  or  bailor,  or 
not,  provided  the  carrier  has  resorted  to  no  unfair  means  of  decep- 
tion, and  the  employer  has  had  the  opportunity  to  know,  if  he  had 
desired,  the  contents  of  such  receipt.  Nor  is  there  anything  unreason- 
able in  this.  Every  man  of  ordinary  intelligence  knows  that  no  in- 
dividual or  company  engaged  in  the  carrying  business  now  under- 
takes to  carry  his  goods  subject  to  the  old  common  law  liability  of 
the  carrier.  He  knows,  moreover,  that  bills  of  lading  and  receipts 
are  constantly  given,  not  only  as  evidence  of  the  receipt  of  his  goods, 
but  as  express  and  direct  notice  to  him  that  they  will  be  carried  on 
certain  terms.  Knowing  this,  he  can  not  be  willfully  blind.  He 
can  not  plead  ignorance,  when  it  was  his  duty  to  know;  and  know- 
ings in  such  cases,  is  assenting.  If  it  was  his  intention  to  hold  the 
csrrier  to  his  common  law  liability,  he  should  have  said  so,  and 
have  dther  declined  to  employ  him  or  sued  him  for  his  refusal,  after 
t6Bd^Dg  a  reasonable  sum  for  his  services  and  risk. 

4<*wdingly,  it  has  been  held  in  many  cases  that  such  conditions 
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included  in  the  receipt  thus  given  are  binding  on  the  employer  a* 
special  contracts  between  him  and  the  carrier,  which  he  is  not  allowed 
to  dispute  or  avoid  by  showing  that  he  c'id  not  expressly  assent,  or 
did  not  know  its  contents,  or  did  not  read  it  until  after  the  loss  had 
occurred.  As,  for  instance,  notices  in  such  receipts  that  the  carrier 
would  be  responsible  only  for  a  certain  sum,  unless  the  thing  bailed 
for  carriage  should  be  valued  and  paid  for  accordingly,  although  it 
might  be  of  greater  value  than  the  limited  sum :  Kallman  vs.  Adam 
Ex,  Co.y  3  Kansas,  205;  Hopkins  vs.  TfWcort,  6  Blatchf.  U.,  64; 
Brehme  vs.  Adains  Ex.  Co.,  25  Md.,  328;  Boorman  vs.  Ex,  Q).,  21 
Wis.,  152  ;  or  that  he  would  not  be  responsible  for  accidents  or  losses 
from  fire:  Vork  Co,  vs.  Central  Railroad^  3  Wall.,  107;  Farnham 
vs.  Camden  &  A,  R,  R,,  55  Penn\  S.,  53;  Swindler  vs.  HilUardy  2 
Rich.,  286 ;  Parsons  vs.  Manteith,  13  Barb.,  358 ;  or  for  breakage 
not  caused  by  negligence :  Steele  vs.  Totcnsend,  37  Ala.,  247 ;  Nekon 
vs.  Hudson  River  R,  R,,  48  N.  Y.,  498.  And  if  the  owner  of  goods 
seeks  to  recover  from  the  carrier  by  proving  the  bailment  by  his  re- 
ceipt, he  must  take  the  receipt  as  a  whole,  and  the  defendant  is  en- 
titled to  the  benefit  of  any  exception  which  it  contains  in  his  favor: 
Bitrvoughn  vs.  Norwich,  <frc.,  R,  i2.,  100  Mass.  R.,  26;  and  iu  tlie 
Baltimore,  dr.,  R.  R.  vs.  Rathbone,  1  West  Va.,  87;  the  words  "at 
the  o^yne^'s  risk,"  in  the  receipt  or  bill  of  lading,  were  held  to  absolve 
the  carrier  fiom  all  liability  not  the  result  of  negligence.  It  will  be 
also  remembered  that  in  Gould  vs.  Hill,  Cowen,  J.,  argues,  unan- 
swerably as  it  setms  to  us,  that  no  distinction  can  be  made  between 
such  a  receipt  and  the  most  express  contract. 

But  the  most  thoroughly  considered  case  upon  the  exact  point  is 
perhaps  that  of  Belger  vs.  Dinsmore,  in  the  New  York  Court  of 
Ap|)eals,  decided  at  its  September  Term,  1872,  and  not  yet  reported. 
The  case  turned  upon  the  effect  of  the  receipt  of  an  express  com- 
j>any,  given  to  the  wife  of  the  plaintiff  for  certain  trunks  and  boxes 
delivered  by  her  tathe  company  to  be  carried.  The  receipt  antaine<J 
a  notice  that  the  company  was  not  to  be  held  liable  for  loss  or  dam- 
age to  the  property  arising  from  the  dangers  of  railroad,  o«^aD,  or 
river  navigation,  steam,  fire  in  stores,  depots,  or  iu  transit,  lenkagf, 
breakage,  or  from  any  cause  unless  occurring  from  the  fraud  or  gross 
negligence  of  the  company  or  its  servants,  and  that  the  holder  of 
the  ra'eipt  should  not  demand  beyond  the  sum  of  fifty  dollars,  unless 
otherwise  expressed,  or  unless  the  property  was  specially  insured, 
aiul  so  s|>ecified  in  the  receipt.  There  was  in  the  case  no  valuation 
of  tlie  pn>perty,  lior  any  insurance.     The  property,  which  was  proven 
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to  have  been  of  the  value  of  about  five  hundred  dcllarsy  was  lobt. 
The  conrt  held  that  the  receipt  was  a  contract  between  the  plaintiff 
and  the  company;  and  the  plaintiff  could  not  therefore  recover  more 
than  fifty  dollars,  declaring  that  the  presumption  of  law  is  that  the 
party  receiving  an  instrument  in  the  transaction  of  any  business  is 
acquainted  with  its  contents;  that  the  instrument  in  question  bore 
upon  its  face  notice  that  it  was  not  merely  a  receipt  for  the  goods  in 
the  ordinary  acceptation  of  the  term ;  that  there  being  no  fraud 
imposition,  concealment,  or  improper  conduct  or  practice  of  any 
kind  OD  the  part  of  the  company  or  its  agents,  there  was  no  rule  or 
principle  which  required  a  party  giving  an  instrument  to  another  de- 
claratory of  their  natural  rights  and  obligations  to  prove  affirmatively 
that  the  person  receiving  or  accepting  it  had  knowledge  of  its  con- 
tents, in  the  absence  of  any  proof  or  circumstances  either  to  raise 
the  presumption  or  inference  of  the  want  of  such  knowledge;  that  a 
person  receiving  a  bill  of  lading  on  the  delivery  of  property  to  a 
carrier  for  transportation  in  the  usual  and  ordinary  course  of  busi- 
ness, knows  that  it  is  a  contract  containing  the  terms  and  conditions 
upon  which  it  is  to  be  carried,  and  he,  by  the  acceptance  of  it,  assents 
to  those  terms  and  conditions ;  that  such  terms  and  conditions  thereby 
become  obligatory  on  both  parties,  and  prescribe  their  mutual  rights 
and  obligations,  and  that  the  plaintiff  in  the  case  having  paid  freight 
at  the  rate  prescribed  for  an  article  not  exceeding  fifty  dollars  in 
value,  agreed  to  assume  all  risks  for  the  excess  in  value,  and  to  re- 
lieve the  company  from  all  liability  on  account  of  it  beyond  that 
sum,  and  could,  with  no  more  justice  or  propriety,  claim  its  full  val- 
ue than  the  company  could  demand  additional  freight ;  that  the  court 
below  had  entirely  overlooked  the  material  fact  in  the  case,  which  was 
that  the  plaintiff,  by  accepting  the  receipt  as  evidence  of  the  defend- 
ant's obligation  and  liability,  gave  his  assent  to  what  was  considered 
a  proposal,  and  to  all  its  terms  and  conditions,  and  that  it  thereby 
became  operative  and  effectual  as  a  contract.  The  same  case  is  re- 
ported in  61  Barb.,  69,  but  with  a  different  conclusion  from  that 
arrived  at  by  both  the  Court  of  Appeals  and  the  Circuit  Judge. 

The  rule,  therefore,  fairly  to  be  deduced  from  the  cases  is,  that 
where  notice  of  his  terms  is  brought  home  to  the  employer  or  bailor 
hf  the  carrier  in  the  very  transaction  of  bailment,  and  the  owner  of 
the  fpoAs  still  employs  him  for  their  transportation,  he  thereby  en- 
to  abide  by  those  terms,  and  the  contract  becomes  sufficiently 
to  bind  him ;  and  that  it  will  be  no  excuse  for  him  that  he  did 
Ml  xeid  the  printed  notice  in  the  receipt  given  him  at  the  time,  be- 
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cause,  as  is  said  in  one  of  the  cases,  hie  did  not  choose  to  read  iL 
Taken  with  the  qualification  in  which  the  cases  all  agree,  that  such 
notice  is  to  be  construed  strictly  against  the  carrier,  no  fairer  rule, 
perhaps,  can  be  adopted.  And  certainly  if  the  carrier  is  entitled  to 
the  benefit  of  reasons  from  the  analogy  of  other  cases,  this  rule  can 
be  vindicated  by  an  unanswerable  argument  in  his  favor  to  be  drawn 
from  the  law  of  general  insurers,  the  conditions  in  whose  policies, 
whether  known  to  the  insured  or  not,  and  though  signed  only  by  the 
insurer,  are  not  only  contracts,  but  absolute  warranties;  and  from 
the  almost  precisely  similar  cases  of  telegraph  companies,  whose 
notices,  given  by  printed  blanks,  are  binding  upon  all  who  send  mes- 
sages by  them,  and  that  though  never  read  by  the  sender:  ^rem 
vs.  United  StateSy  <&c.,  45  Barb.,  274;  Ellis  vs.  Am.  Tel.  Co,,  13  Allen, 
226 :     Scott  &  Jarnagin  on  Telegraphs,  §§  205-210. 

Some  of  the  cases  have  not,  however,  gone  to  this  extent,  but  have 
required  proof  that  the  owner  of  the  goods  gave  his  express  assent 
to  the  terms  of  the  notice.  And  in  Adavia  vs.  HayneSfSupra,  Walker, 
C.  J.,  apparently  with  some  feeling,  denies  that  th^  employer  can  be 
thus  bound  unless  his  express  assent  to  the  terms  of  the  notice  be 
shown.  Its  application  has  also  been  denied  where  the  conditions 
were  printed  on  the  back  of  the  receipt :  Michigan  Central  R.  R.  vs. 
H^ale,  6  Mich.,  R.,  244;  where  the  receipt  was  delivered  at  night 
when  it  could  not  be  read :  Blossom  vs.  Dodd,  43  N,  Y.,  264 ;  or  to 
a  foreigner  who  did  not  understand  the  language  in  which  it  was 
printed:  Camden  <fe  A.  R.  R.  Baldauf,  16  Penn.  S.  67.  Though 
these  last  two  exceptions  seem  to  be  in  conflict  with  the  English 
cases  as  to  the  same  point. 

Whatever  effect  may  be  allowed  to  notices  given  in  this  manner, 
it  has  been  conceded  in  this  country  as  in  England,  that  no  formalitj 
is  required  in  the  contract  and  that  it  may  be  oral  as  well  as  in  wri- 
ting: Roberts  vs.  Riley,  15  La.  An.,  103 ;  111.  Cen.  R.  R.  vs.  Morri- 
son, 19  III.  R.,  136;  and  it  is  believed  that  no  case  can  be  found  in 
which  the  bill  of  lading  of  the  carrier  b}'  water  has  been  denied  to 
be  notice  to  the  shipper  of  all  it  contains  without  further  proof  than 
its  delivery  to  him.  The  idea  that  the  carrier  may  restrict  his  lia- 
bility by  public  notices  has  been  so  generally  repudiated  in  this 
country  that  it  would  be  idle  to  attempt  to  defend  it.  For  although 
a  disposition  was  shown  to  give  effect  to  them  when  it  appeared  that 
they  were  known  to  the  bailor  in  some  of  the  earlier  cases  in  'this 
country,  their  authority  seems  to  have  been  completely  overslaughed 
by  that  of  Hollisier  vs.  Nowlen,  Cole  vs.  Goodwin,  and  other 


The  Liability  of  Carriers^.  609' 

which  have  adopted  their  reasoning.    But,  as  a  question  of  strict 
law,  there  would  seem  to  be  but  little  doubt  but  that  they  are  valid 
under  such  circumstances  if  carriers  may  contract  upon  this  subject 
at  all.    No  one  will  deny  but  that  public  notices  may  give  rise  to 
contracts  as  valid  and  as  binding  in  law  and  in  conscience  as  the 
most  express  stipulations  between  the  parties;,  and  it  is  equally  true 
that  they  may  with  as  much  justice  be  made  the  means  of  avoiding 
obligations  and  liabilities  not  yet  existing.     It  is  also  unquestionable 
that  as  a  general  rule  of  law  those  engaged  in  particular  kinds  of 
hazardous  business  may  say  to  the  public  by  public  advertisement 
that  they  will  be  responsible  only  to  a  certain  extent  or  upon  certain 
reasonable  conditions,  and  that  those  who,  with  full  knowledge  of 
such  notice,  employ  them,  do  so  subject  to  it     But  carriers,  from 
ideas  of  convenience  and  public  policy,  gre  denied  the  benefit  of  the 
rule.   And  they  alone,  for  such  reasons,  are  the  excepted  class.    Now 
if  it  be  denied  that  they  can  conti*act  at  all,  as  was  done  in  Gould, 
vs.  Hill,  we  see  the  consistency  of  the  rule,  however  we  may  differ  as 
to  its  soundness.     But  to  admit  that  they  may  contract  so  as  to  re- 
strict their  liability  and  yet  say  that  it  can  not  be  done  in  a  way  open 
to  those  in  all  other  vocations  is  an  incongruity  which  can  hardly  be 
justified  by  considerations  of  inconvenience  to  the  public.    The  same 
argument  was  urged  upon  the  English  Judges  before  the  Carrier's 
Act,  but  while  regretting  that  the  law  was  so,  they  could  not  alter  it. 
And  as  purely  a  question  of  law,  without  any  admixture  of  public 
policy,  it  would  seem  that  the  true  rule  lies  in  one  extreme  or  the 
other.     But  it  is  said  by  Bronson,  J.,  in  Hollister  vs.  Nowlen,  and 
repeated  with  approval  in  a  great  many  of  the  subsequent  cases,  that 
the  mere  delivery  of  the  goods,  after  being  informed  of  the  notice, 
can  n^t  warrant  a  stronger  presumption  that  the  owner  intended  to 
assent  to  a  restricted  liability  on  the  part  of  the  carrier  than  it  does 
that  he  intended  to  insist  on  the  liability  imposed  by  law;   and  a 
special  contract  cannot  be  implied  where  there  is  such  an  equipoise 
of  probabilities.     Now,  waiving  the  objection  to  this  argument  that 
it  would  apply  as  well  to  public  notices  given  by  others  than  carriers, 
it  strikes  us  as  very  bad  logic  and  much  worse  ethics.     It  amounts 
simply  to  this,  that  when  the  carrier  relies  upon  his  notice  jrou  may 
say  to  him,    "  True,  I  knew  of  it  when  I  delivered  my  goods  and 
paid  you  your  reduced  charges.    I  made  no  objection  at  the  tirae^ 
apd  if  my  goods  had  not  been  lost  I  should  never  have  said  a  word  ; 
h^oow  that  they  are  lost  I  must  tell  you  that  I,  all  the  time,  in- 
teacbd  to  claim  my  common  law  rights  and  to  hold  you  as  an  in- 
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surer/'  How  much  more  manly  and  ingenuous  is  the  view  taken 
by  Park,  B.,  in  a  similar  case.  "If/*  said  he,  "it  had  been  the  inten- 
tion of  the  plaintiff  to  make  the  defendants  liable  as  common  car- 
riers, he  ought  to  have  tendered  them  a  reasonable  sum  for  the  ca^ 
riage  of  the  chattel,  and  upon  their  refusal  to  carry,  have  brought 
his  action  for  not  carrying.'* 

That  there  are  some  kinds  of  notice,  affecting  the  liability  of  the 
carrier  which  may  be  given  even  by  advertisement,  or  in  any  man- 
ner how  general  soever,  seems  admitted ;  as  for  instance,  that  he  will 
carry  only  certain  description  of  property,  goods  of  a  certain 
value,  or  that  he  must  be  paid  a  certain  premium  for  increased  risk, 
and  in  proportion  to  the  value  of  what  he  carries.  (Angell  on  Carriers, 
§§  234-235.)  Such  notices  are  said  to  be  reasonahk^  because  their 
object  is  not  the  exoneration  of  the  carrier  from  liability,  although 
they  may  qualify  it.  Are  we  to  conclude  then  that  public  notices  are 
available  to  the  carrier  or  not,  as  they  may  be  thought  to  be  reason- 
able or  unreasonable?  And  if  this  be  so,  who  is  to  decide  upon  this 
question  ?  Are  the  Courts,  after  having  settled  the  general  princi- 
ple that  public  notices  by  carriers  intended  to  restrict  their  liability 
as  insurers,  are  void  on  grounds  of  public  policy,  to  go  further  and 
make  exceptions  of  such  as  are  reasonable,  and  then  decide  in  each 
case  whether  it  comes  within  the  rule  or  the  exception  ? 

These  are  embarrassing  questions,  and  could  have  been  only  avoided 
by  following  in  the  footsteps  of  the  English  Judges,  who,  it  seems,  in 
dealing  with  the  subject,  have  never  stopped  to  consider  the  conve- 
nience or  inconvenience,  or  the  reasonableness  or  unreasonableness  of 
such  notices,  except  so  far  as  they  were  authorized  to  do  so  by  legis- 
lation. But  whatever  might  be  said  in  favor  of  this  course,  if  the 
question  were  res  iniegra^  as  a  legal  proposition,  leaving  the  evib,  if 
any,  which  might  follow,  to  be  remedied  by  the  law-making  power, 
the  expression  of  opinion  has  been  too  general  in  the  other  direction, 
to  expect  a  retraction.  And,  in  fact,  the  subject  can  be  one  of  but 
little  practical  importance  at  this  day,  its  those  who  are  mainly  en- 
gaged in  the  carrying  business,  would  not  now,  even  if  allowed,  re- 
sort to  public  notice,  both  because  of  the  difficulty  of  proving  knowl- 
edge of  it,  and  of  the  greater  convenience  and  certainty  of  the  mode 
now  adopted  of  giving  it. 

We  confess  that  we  are  not  of  those  who  would,  at  this  day,  pot 
the  carrier  and  the  hotel-keeper — the  two  outlaws — upon  the  Pro- 
crustean bed  of  the  carrier  and  inn-keeper  of  two  centuries  ago. 
Anciently,  as  we  are  told,  the  extraordinary  severity  of  more  modem 
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times  did  not  exist  as  to  them  in  the  common  law.  Nor  does  it  now 
exist  by  the  laws  of  any  other  civilized  country  where  that  law  was 
never  adopted.  We  are  told  that  it  was  engrafted  upon  it  in  the 
first  instance  not  because  of  any  reward  paid  to  the  carrier  or  the 
inn-keeper,  but  because  of  the  public  necessity,  to  guard  against  the 
combinations  of  carriers  and  inn-keepers  with  thieves;  (Story  on 
Bail,  §§  489-490.)  From  which  we  are  led  to  infer  that  carriers  and 
inn-keepers  in  those  days  were  con«idered  no  better  than  the  thieves. 

Such  severity  at  this  day  as  to  these  excepted  classes  is  not  only 
oat  of  all  harmony  with  the  general  law,  bu^  is  authorized  by  noth- 
ing in  the  character  of  those  now  engaged  in  these  occupations ;  and 
we  venture  the  assertion  that  nothing  has  been  gained  by  it  to  the 
public  in  the  long  run,  at  least  for  the  last  half  century.  It  has  re- 
sulted as  we  know  in  many  hard  cases  to  both  the  carrier  and  the 
inn-keeper,  but  that  the  public  has  been  benefitted  thereby,  is  more 
than  doubtful,  seeing  that  all  such  burdens,  though  imposed  imme- 
diately upon  these  two  classes,  fall  upon  their  employers  in  the  end 
upon  the  same  principle  on  which  the  tax  upon  the  producer  of  the 
necessaries  of  life,  falls  at  last  up  the  consumer. 

Much  of  the  difficulty  on  this  subject  could  be  avoided  by  recur- 
ring to  the  reasons  for  the  extraoidinary  liability  of  the  carrier  as 
stated  in  the  old  books,  and  discarding  the  idea  that  it  rests  upon  his 
public  employment,  and  "the  necessity  of  the  thing,"  from  the  dan- 
ger of  his  combining  with  thieves  and  other  such  suppositious  and  un- 
satisfactory reasons,  and  coming  at  once  to  the  point  that,  like  those 
in  all  other  vocations,  the  carrier  does  his  work  and  assumes  his  re- 
sponsibility because  he  is  paid  for  it.  "He  has  his  hire,'*  says  TiOrd 
Ck)ke,  "and  thereby  undertaketh  to  deliver  the  goods  which  are  de- 
livered to  him.''  "He  is  reliable  in  respect  of  his  reward/'  1 
Salk.  143. 

This,  at  last,  is  the  good  sense  of  the  matter,  and  any  other  reason 
in  this  practical  age,  but  for  our  familarity  with  it,  would  sound  far- 
fetched, and  to  the  unprofessional  business  man  at  once  suggests  the 
inquiry  whether  there  are  not  others  besides  carriers  engaged  in  pub- 
lic employments,  or  who  are  not  as  likely  to  combine  with  thieves. 
This,  at  least,  is  the  way  in  which  it  is  understood  between  the  car- 
rier and  his  employer,  whatever  the  legal  theory  may  be.  A  few 
lines  of  legislation  based  upon  this  idea,  allowing,  for  instance,  the 
oarrier  to  engage  as  carrier  merely,  with  the  responsibility  of  an  or- 
dimury  bailee  for  hire,  or  to  assume  the  double  character  of  carrier 
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and  insurer  by  contract,  and  the  payment  of  the  increased  chai^  for 
such  insurance,  with  such  restrictions  and  regulations  as  to  the  bur- 
den of  proof  in  case  of  loss  as  would  at  once  sugg^t  themselves  as 
proper,  might  relieve  the  whole  subject  of  embarrassment.  Such  is 
the  leading  idea  in  the  English  legislation  on  the  subject. 

The  law  as  to  the  carrier's  liability  is  not  now  in  practice,  however 
it  may  be  in  theory,  as  in  the  days  of  Rolle,  even  where  there  is  no 
attempt  to  restrict  it  by  contract  or  notice.  No  judge  in  this  age 
would  permit  such  a  verdict  as  that  in  Kenrigg  vs.  EggleMon^  to 
stand  for  an  instant,  and  the  jury  which  should  render  it  would,  per- 
haps, be  reproved.  That  carriers  are  insurers  against  all  losses  not 
occasioned  by  the  act  of  Grod,  or  the  public  enemy,  though  retained 
as  a  formula  in  the  books  is,  at  best,  but  a  presumption  of  law.  It 
was  soon  discovered  that  all  the  dishonesty  was  not  on  the  side  of  the 
carrier.  The  public  began  to  play  its  tricks  on  him,  and  the  Courts 
found  that  plain  justice  required  them  to  innovate  upon  the  rule  in 
order  to  protect  him.  Such  was  the  case  of  Gibbon  vs.  Paynton,  4 
Burr.  2,300,  where  the  employer  hid  his  money  in  a  bag  filled  with 
straw  to  reduce  the  expenses  of  the  carriage.  The  bag  was  lost  and 
so  was  the  money;  but  Lord  Mansfield  held  that  that  was  not  feir 
dealing  with  the  carrier,  and  that  the  plaintiff  could  not  recover. 
And  ever  since  it  has  been  held  that  any  attempt  to  deceive,  mislead 
or  impose  upon  the  carrier  by  concealment  of  the  character  or  value 
of  the  goods  bailed  with  him  for  carriage,  exonerates  him.  And 
this,  whether  there  be  fraud  on  the  part  of  the  bailor  or  not  Nor 
cat!  he  be  held,  if  the  thing  being  carried  perish  by  its  "own 
inherent  vice,"  or  perishable  nature;  nor  if  cattle  or  live  stock  perish 
by  it«  own  viciousriess,  or  from  causes  unavoidable  on  account  of 
their  nature;  nor  if  the  goods  be  taken  by  execution  or  attachment, 
whether  against  the  owner  or  a  third  person ;  nor  for  loss  occasioned 
by  the  neglect  of  the  owner ;  nor  if  the  carrier  has  acted  according 
to  well  established  usage  in  the  particular  business,  or  as  to  the  par* 
ticular  goods ;  nor  where  the  law  of  his  liability  is  changed  by  a 
particular  course  of  dealing  between  the  parties.  Thus  we  find 
many  exceptions  to  the  rule  besides  those  arising  from  contract,  but 
for  which  it  would  be  intolerable. 

To  what  an  extreme  those  who  wholly  deny  the  right  of  the  car- 
rier to  contract  for  a  diminished  liability,  have  been  compelled  to  go, 
in  defining  the  nature  of  his  employment,  is  worthy  of  notice.  It 
has  been  insisted  by  them  that  carriers  were  to  be  regarded  in  the 
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light  of  public  employees,  owing  duties  in  that  character  to  the 
whole  public,  which,  on  grounds  of  public  policy,  they  could  not  be 
permitted  to  divest  themselves  of,  even  by  contract.  That  their  du- 
ties to  their  employers  did  not  and  could  not  arise  from  contract,  but 
were  governed  by  a  higher  law,  and  therefore  could  not  be  varied  by 
contract.  That  they  are  more  than  insurers.  That  they  are  the  ser- 
vants of  the  public  on  whom  rests  the  same  sort  of  obligation  to 
keep  the  goods  entrusted  to  them,  as  the  jailor  is  under  to  keep  his 
prisoners,  and  that  they  can  no  more  make  a  special  acceptance  of  such 
goods  than  the  jailor  can  of  his  prisoners ;  (Cowen,  J.,  in  Cole  vs.  Good- 
mn.)  That  they  were  by  the  common  law  a  peculiar  institution  of 
the  English  people,  similar  in  its  policy  to  the  law  which  made  the 
hundred  liable  for  murders  and  robberies.  (Am.  note  to  Cogga  vs. 
Bernard,)  If  such  be  the  law,  we  should  admire  the  hardihood  of 
the  man  who  would  embark  in  the  business  as  it  is  now  carried  on. 
But  we  believe  that  such  conceits  receive  no  countenance  from  the 
English  cases,  not  certainly  from  the  case  of  Cogga  vs.  Bernard,  in 
which  Lord  Holt,  after  strongly  stating  the  law  as  to  the  carrier's 
liability,  says,  "It  is  allowed  by  reason  of  the  necessity  of  the 
thing."  • 

By  those,  however,  who  are  willing  to  concede  the  right  of  the 
carrier  to  contract  upon  this  subject  of  his  liability,  a  very  diflFerent 
and,  aa  it  seems  to  us,  a  much  more  rational  view  has  been  taken  of 
the  relative  rights  of  this  "pecular  institution,''  and  the  aforesaid 
public.  According  to  them,  transactions  between  the  carrier  and 
other  parties  who  employ  him,  involve  simply  rights  of  property 
and  concern  them  alone.  The  public  can  have  no  interest  in  requir- 
ing the  responsibility  of  insurance  to  accompany  the  service  of  trans- 
portation in  the  face  of  a  special  agreement  for  its  relinquishment 
In  one  sense,  it  is  true  he  exercises  a  public  employment,  and  has 
duties  to  the  public  to  perform.  He  is  bound  to  accept  all  goods  of- 
fered within  the  course  of  his  employment,  and  he  is  liable  to 
an  action  in  ease  of  refusal  He  can  make  no  discrimination  be- 
tween persons  or  vary  his  charges  from  their  condition  or  charac- 
ter. In  the  absence  of  contract  the  law  fixes  his  liability.  But  he 
is  not  for  these  reasons  debarred  from  contracting  as  to  such  liability 
with  parties  who  are  willing  to  contract  with  him.  See  York  Co.  vs. 
Central  B.  R.,  3  Wall.,  107. 

That  the  latter  is  the  correct  opinion,  no  argument  or  authority  is 
needed  to  show.     It  is  now,  we  may  say,  universally  conceded.    The 
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strange  thing  is  that  the  other  idea  should  have  been  advanced  after 
it  had  been  settled  law  for  one  hundred  years  that  the  carrier 
might  be  sued  in  assumpsit  for  breach  of  his  contract  as  well  as  in 
tort,  and  when,  in  fact,  it  was  the  common  form  of  action  against 
him  both  in  this  country  and  in  England. 

R.   HUTCHIHSOK. 
MemphiB,  Tenn. 
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DOWER  IN  QUALIFIED  FEES. 


There  is,  perhaps,  no  subject  in  the  law  so  confused  by  text- writers 
as  that  of  dower  or  curtesy  in  certain  classes  of  qualified  fees,  and 
although  the  cases  occur  less  frequently  than  formerly  on  account  of 
the  simplicity  of  modern  conveyances,  yet  it  would  be  very  gratify- 
ing if  the  principle  herein  applied  relieves  the  subject  of  any  of  its 
perplexities  and  reconciles  the  classes  of  cases,  the  distinction  between 
which,  Mr.  Washburn  says,  is  apparently  so  subtile  that  the  attempt 
may  be  of  little  use. 

The  principle  is  not  new,  but  an  original  and  cardinal  element  of 
both  dower  and  curtesy,  and  needs  but  to  be  stated  to  have  the  ac- 
quiescence of  lawyers.  It  is  its  application  merely  to  the  various 
classes  of  estates  which,  for  the  first  time,  it  is  believed,  is  to  be 
made.  The  principle  is  that  dower  does  not  attach  when  the  seisin 
of  the  husband  is  defeated  ah  initio  by  the  determination  of  his  estate ; 
but,  the  other  circumstances  concurring,  it  does  attach  when  the 
seisin  is  not  so  defeated. 

To  save  repetition,  it  may  be  as  well  here  to  state  that  the  rules 
governing  dower  and  curtesy  are  the  same  mutatis  mutandis — the 
actual  seisin  and  birth  of  issue  necessary  in  curtesy — being  granted . 
This  principle  will  be  applied  to  the  different  kinds  of  freeholds 
of  inheritance  in  the  order  of  their  classification  below. 

All  inheritances  may  be  divided  into  two  great  classes,  that  is  to  ^ 
say,  they  are  either  estates  in  fee  simple  absolute,  or  estates  in  fee 
simple  determinable.  Nothing  need  be  said  about  estates  of  the  first 
class,  except  that  if  the  heirs  fail  dower  has  never  been  refused 
unless  on  account  of  statutory  provisions.  Estates  in  fee  simple 
determinable,  or  qualified,  may  be  subdivided  as  follows :  (1.)  Base 
fees,  technically  so  called  at  common  law,  which  are  either  estates 
upon  condition  proper  (or  condition  in  deed);  or  limitations  (or  con- 
ditions in  law,  as  they  are  usually  called).  (2.)  Estates  in  fee  simple 
conditional  converted  by  Statute  de  donis  into.  (3.)  Estates  in  fee 
tail,  and  (4.)  Estates  in  fee  determinable  by  conditional  limitations. 

This  classification  of  determinable,  limited,  or  qualified  fees  is  the 
as  that  adopted  by  Blackstoue,  except  that  base  fees  are  here 
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divided  into  two  branches  in  the  first  instance;  with  Blackstone 
estates  in  fee  upon  condition  proper  are  subsequently^  (in  his  chapter 
on  estates  upon  condition)  referred  to  this  head.  A  fourth  class  is 
here  added,  not  specially  designated  by  him. 

Of  this,  briefly  in  its  order: 

1.  Base  fees.  All  determinable  fees  may  not  improperly  be  styled 
base  fees,  because  not  pure  or  absolute,  but  it  is  intended  under  this 
head  to  include  only  base  or  qualified  fees  technically  so  called  at 
common  law.  Thus  understood,  a  base  fee  may  be  defined  to  be 
such  an  estate  of  inheritance  as  has  a  qualification  annexed  thereto, 
whereby  the  estate  may  be  defeated  or  shall  expire,  and  is  of  two 
kinds.  (1.)  Estates  upon  condition  proper  at  common  law  or  con- 
dition in  deed  ;  and  (2.)  Limitations  or,  as  they  are  denominated  by 
Littleton,  and  usually  called,  estates  upon  condition  in  law. 

The  first  kind  of  base  fees — those  upon  condition  proper  may,  in 
fact,  be  either  upon  condition  precedent  (i.  e.,  precedent  to  the  arising 
of  the  estate,)  or  upon  condition  subsequent  (t.  e.,  subsequerd  to  the 
arising  of  the  estate  and  which  tends  to  defeat  it).  It  beinp^  sap- 
posed  that  the  estate  has  arisen  and  has  been  defeated  by  condition 
subsequent,  and  the  question  being  whether  dower  attaches  to  the 
defeated  estate,  it  is  only  necessary  under  this  head  to  consider  estates 
upon  condition  subsequent,  and  the  definition  above  is  accordingly 
restricted. 

These  estates  are  created  by  words  denoting  pure  condition,  such 
as  "«u6  conditione"  ^*  provided  that"  "  if,  however,"  etc,  or  by  im- 
perative implication,  and  a  careful  distinction  is  intended  to  be  made 
between  such  words  or  implication,  and  words  denoting  limitation 
or  duration — the  importance  of  the  distinction  will  be  seen  presently. 

Conditions  may  be .  annexed  to  every  species  of  estates  in  real 
property.  2  Th.  Go.  Lit.  m-p.,  3-4 ;  2  Bl.  Com.  m-p.,  154,  but 
estates  in  fee  upon  condition  are  only  to  be  noticed,  and  the  follow- 
ing cases  put  by  Coke  and  Littleton,  will  serve  for  examples. 
Feoffment,  of  Black  Acre,  to  A.  in  fee,  upon  condition  that  he  shall 
not  alien  White  Acre.  2  Th.  Co.  Lit.  m-p.,  27.  Feoffment  to  A. 
in  fee,  reserving  a  yearly  rent,  upon  condition  that  if  the  rent  be  be- 
hind, it  shall  be  lawful  for  the  feoffor  and  his  heirs  to  enter.  Id* 
m-p.,  3.  In  either  of  these  cases,  if  the  condition  is  broken,  the 
estate  is  not  absolutely  determined,  but  voidable,  to  give  effect  to  the 
condition  the  feoffor  or  his  heirs  would  have  to  enter,  and  upon  so 
entering,  would  be  seised  as  of  his  or  their  original  estate — holding 
as  if  the  estate  upon  condition  had  never  been  made,  and  thereby 
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defeat  ab  initio  the  seisin  of  the  late  foeffee,  or  his  heir.     Id,  m-p., 
3-4;  100,  n.  (W.  2).     Butler's  note  (2)  Appx. 

And  this  is  the  reason  why  at  common  law  there  could*  be  no  limi- 
tation over  after  the  grant  of  a  freehold  estate  upon  condition  proper. 
The  grantor  upon  entry  being  in  of  his  former  estate  the  limitation 
over  was  defeated.  Nor  could  there  be  a  remainder  over  after  the 
grant  of  such  an  estate,  because  by  the  definitive  idea  of  a  remainder 
it  must  take  efifect,  if  at  all,  after  the  regular  expiration  of  the  par- 
ticular estate,  and  not  in  derogation  of  it.  Butler's  note,  (2) ;  2 
Th.  Co.  Lit.  Appx.;  Jd.,  m-p.,  87-88.  Fearne  Cont'g.  Rem., 
m-pp.,  261,  264.  With  this  high  authority  to  sustain  this  doc- 
trine as  the  common  law,  the  writer  will  not  be  thought  guilty  of 
bold  assumptions  in  order  to  apply  the  principle  set  out  with,  when 
it  is  stated  that  Blackstone  is  inaccurate  in  using  the  following  lan- 
guage. "  Yet  though  strict  words  of  condition  be  used  in  the  crea- 
tion of  the  estate  if,  on  breach  of  the  condition,  the  estate  be  limi- 
ted over  to  a  third  person,  and  does  not  immediately  revert  to  the 
grantor  or  his  representatives,  this  the  law  construes  to  be  a  limita- 
tion and  no  a  condition."  2  Com.  m-p.,  155.  The  only  authority 
relied  on  by  him  is  the  case  in  1  Ventris,  202.  This  report  is  not 
accessible,  but  Judge  Tucker  says  it  was  the  case  of  a  devise,  [opera- 
ting under  the  Statute  of  Wills,]  and  for  the  same  case,  he  refers  to 
2  Lev.,  21-22.  This  eminent  Judge  says :  "  I  am  aware  of  no  case 
in  which  words  imperatively  creating  a  condition  in  any  convey- 
ance except  a  devise  or  conveyance  to  uses,  has  been  construed  to 
be  a  limitation  or  conditional  limitation,  because  of  the  remainder 
over."  The  cases  of  Wigg  vs.  Wigg,  1  Atk.,  282,  and  Page  vs. 
Haywood,  2  Salk.,  570;  11  Mod.,  62,  he  says,  were  eases  of  devises, 
and  refers  to  Croke,  Jac.  57 ,  2  Hovenclen's,  Supp.,  290,  and  the 
note  to  14  Vesey,  341.  See  1  Tucker's  Com.,  Bk.,  2,  91,  144.  It 
will  be  borne  in  mind  that  Judge  Tucker  wrote  his  commentaries  in 
1826,  some  twenty  years  prior  to  the  Statute  8  and  9  Victoria,  hence  the 
cases  under  his  observation,  where  the  limitations  over  were  held 
good  were  devises  or  conveyances  to  uses  operating  under  the  Stat- 
ute of  wills  or  Statute  of  uses.  But,  however  this  mny  be,  it  will 
certainly  be  granted  that  there  could  be  no  limitation  over  if  the 
first  estate  was  a  determinable  fee,  and  it  only  remains  to  be  added 
that  in  this  kind  of  base  fee,  the  seisin  being  defeated  ab  initio  by 
entry  for  condition  broken  dower  would  not  be  allowed.  The  second 
kind  of  base  fee  called  a  limitation,  sometimes,  an  estate  upon  condi- 
ttoft  in  law,  may  be  defined  to  be  an  estate  expressly  confined  and 
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limited  by  the  words  of  the  creation,  so  that  it  can  not  endure  for  any 
longer  time  than  until  the  event  happens^  the  words  creating  sudi 
an  estate,  e.  g,  "until/*  "so  long  as,"  *'dum/'  etc.,  are  words  of  ditro- 
tion,  not  making  a  condition,  but  as  Lord  Chief  Baron  Gilbert  has 
it,  being  only  descriptive  of  the  time  and  manner  when  and  Aw  the 
limitations  over  are  to  arise  and  take  place.  2  Gwyllims,  Appx.  to 
Bac,  484. 

This  estate,  then,  differing  from  an  estate  upon  condition,  reqai^ 
ing  no  entry  or  other  thing  to  put  an  end  to  it,  but  coming  naturally 
to  an  end  by  the  efflux  of  the  time  marked  out  for  its  duration,  and 
which  in  the  language  of  Lord  Coke,  (2  Co.  Lit.  m.  p.  87,)  "Ipto 
facto  determineth  the  estate  without  any  entry ,'*  the  land  reverted 
to  the  feofier  or  his  heirs,  subject  to  the  widow's  dower.    The  seisin 
of  the  tenant  was  not  defeated  ab  initio^  but  simply  expired,  and 
dower  attached  as  a  prolongation  of  or  excrescence  upon  his  estate. 
When  the  first  estate  was  a  base  fee,  there  could  of  course  be  no 
future  estate  except  by  way  of  reversion,  because  a  remainder  can 
not  be  limited  after,  or  any  subsequent  estate  mounted  upon  a  base 
fee.     Examples  of  this  kind  of  base  fees  are:  feoffment  in  fee  so  long 
as  a  tree  shall  stand;  or  until  St.  Paul's  be  finished,  etc.   That  dower 
is  denied  in  this  class  of  base  fees  by  nearly  all  the  text  writers, 
is  well  known,  and  thev.  will  be  noticed  before  the  conclusion.    It  is 
now  desired  to  keep  the  principle  in  view  as  the  classification  proceeds. 

2.  Estates  in  fee  simple  conditional.  U^der  this  class  it  b  in- 
tended to  include  only  those  fees  which  at  common  law  were  technic- 
ally called  conditional  fees,  and  were  different  from  estates  upon  con- 
dition above  described,  being  such  fees  as  were  restricted  to  some 
particular  heirs— as  limitations  to  one  and  the  heirs  of  his  body,  or 
heirs  male  of  his  body,  and  the  like — which  estates  were  converted 
by  statute  de  donis  into  estates  tail:  2  Bl.  Com.,  m.  p.  110;  1  Washb. 
Real  Prop.  (3d  ed.)  m.  p.  62. 

The  right  of  dower  upon  the  determination  of  such  estates  has 
never  been  seriously  questioned,  though  such  an  authority  as  Mr. 
Butler,  and  with  him  agree  most  of  the  text  writers,  says:  That  "for 
reasons  now  rather  to  be  guessed  than  demonstrated,  this  case  was 
made  an  exception  to  the  general  rule,"  defeating  dower  upon  an 
entry  for  condition  broken:   Butler's  note  (I)  Appendix  to  3  Co.  Lit. 

The  writer  might  well  be  content  with  this  assertion  of  Mr.  But- 
ler and  pass  this  case  as  an  exception  to  the  applioation  of  the  general 
principle  were  there  not  in  reason  good  is^rounds  for  denying  that  the 
donor  or  his  heirs,  upon  failure  of  the  issue  of  the  donee  enkrcd  f&r 
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condition  broken,  and  for  stating  that  the  failure  of  issue  was  the  nat^ 
ural  expiration  of  the  estate,  and  ipso  fado  determined  it. 

Mr.  Butler  himself  says,  in  the  same  not«,  that  "it  is  now  difficult 
to  avoid  considering  estates  in  fee  simple  conditional  in  any  other 
light  than  as  estates  originally  granted  to  the  donee  and  to  the  heirs 
general,  or  to  some  particular  heirs  of  his  body;  and  the  estate  of 
the  donor  as  that  of  a  reversioner  expectant  on  the  failure  of  these 
heirs.  Yet,"  continues  he,  "this  restriction  to  particular  heirs  and 
exclusion  of  others,  is  understood  to  be  produced  not  by  any  limita- 
tion of  persons  introduced  into  the  grant,  but  by  a  condition  trnp- 
posed  to  be  annexed  to  it — that  if  there  were  no  such  heirs,  or  being 
such,  if  they  afterwards  failed,  and  the  donee  did  not  alien  the  estate, 
it  should  be  lawful  for  the  donor  and  his  heirs  to  enter.'' 

How  carefully  guarded  is  this  language  of  the  learned  writer. 
"Now,"  when  reason  is  in  the  ascendency  of  this  subtile  finesse  of 
construction  (as  Blackstone  says  it  undoubtedly  was:  2  Com.,  m.  p. 
112,)  it  is  indeed  difficult  to  avoid  considering  an  estate  to  A.  and 
the  heirs  of  his  body,  otherwise  than  as  a  limitation  to  A.  and  the 
heirs  of  his  body  so  long  as  there  shall  be  such  heirs,  and  the  condi- 
tion which  would  make  it  «Iiffereut  otherwise  than  "supposed." 

The  books  are  filled  with  the  inconveniences  which  attended  fet- 
tered inheritances  at  common  law,  and  there  was  a  continued  struggle 
between  the  nobility  on  the  one  side,  who  "were  willing  to  perpetu- 
ate their  possessions  in  their  own  families,"  and  the  terre  tenants  and 
merchants,  on  the  other,  who  were  continually  defrauded  of  their 
leases  and  extents  for  just  debts  by  the  reverter  of  the  estates.  It 
was  these  inconveniences  and  the  stubbornness  of  the  nobility  who 
were  "unwilling  to  change  the  laws  of  England"  that  induced  the 
Judges  to  give  way  to  sudh  subtile  construction  and  foist  a  supposed 
condition  upon  these  estates,  which  when  performed  by  the  birth  of 
issue,  enabled  the  tenant,  by  alienation  and  re-conveyancc,  to  con- 
vert his  estate  into  an  absolute  fee.  2  Bl.  Com.,  110-112;  1  Th.  Co. 
Lit.  m.  p.,  511:  And  so  says  Professor  Brockenbrough  in  the  moot 
court  case  of  Wilson  vs.  Wilson,  reported  in  the  July  number  of  this 
Review,  at  page  466,  "in  the  three  cases  of  the  estates  in  fee,  (simple 
and  conditional,)  in  tail,  and  the  executory  devise,  there  is  no  con- 
dition, no  breach,  and  consequently  no  forfeiture.  A  conditi(m  broken 
imports  a  wrong,  and  a  penalty  for  its  violation.  All  the  analogies 
of  tibe  law  sustain  the  widow  and  husband  in  the  cases  of  dower  and 
oatteaj  respectively,  that  the  first  estate  limited  is  an  estate  expired 
by  natural  causes,  and  not  determined  by  wrong.    They  are  all  cases 
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of  mere  limitations,  and  a  limitation  merely  shifts  the  estate  from  one 
person  to  another,  leaving  the  prior  seisin  undisturbed." 

The  above  is  true  as  to  estates  m  fee  simple,  fee  conditiona],  and 
fee  tail,  but  not  always  true  as  to  the  executory  devise,  for  this  may 
be  after  an  estate  upon  condition  proper.  Dower  in  estates  defeated 
by  executory  devises,  however,  is  allowed  upon  the  principle  of  the 
seisin  not  being  defeated  ab  initio^  but  for  diflferent  r^isons,  as  the 
the  Professor  afterwards  suggests.  But  this  is  anticipating.  If  any 
further  reason  is  needed  to  show  that  conditional  fees  were  not  given 
upon  condition  proper,  it  can  be  found  in  the  nature  of  a  condition 
itself,  for,  as  is  well  said  by  Blackstone  in  this  connection,  though 
for  a  different  object:  When  any  condition  is  performed  it  is  theuce- 
'forth  entirely  gone,  and  the  thing  to  which  it  was  before  annexed 
becomes  absolute  and  wholly  unconditional.  Now,  when  this  logical 
result  of  performing  the  supposed  condition  is  applied  to  these 
estates,  what  do  we  find?  Does  it  become  a  vested  fee  simple propno 
vigorCy  as  upon  the  performance  of  condition  subsequent  when  at* 
taehed  to  other  estates?  Certainly  not.  If  the  issue  did  not  alien  the 
donor  would  still  have  been  entitled  to  his  right  of  reverter;  for  the 
estate  would  have  continued  subject  to  the  limitations  in  the  original 
donation.  NtuVs  case,  7  Rep.,  124;  WUlion  vs.  Berkley,  Plowd., 
23-247;  Lord  Mansfield  in  Buckworth  vs.  Tkirkell,  3  Bos.  &  Pull., 
652,  note. 

It  seems  to  be  clear  that  these  limitations  were  construed  to  be  condi- 
tions contrary  to  natural  reason,  and  for  the  purpose  of  effectuating  a 
policy  of  convenience  which  did  not  extend  to  defeating  the  much-fa- 
vored estate  of  dower.  Properly  construed,  then,  these  feudal  dona- 
tions were  not  upon  condition,  but  were  limitations  to  a  certain  class 
of  heirs,  upon  failure  of  which  the  common  law  gave  to  the  donors 
and  their  heirs  their  formedon  in  reverter.  The  seisin  of  the  donee 
and  his  heirs  was  not  defeated  ab  initio,  but  expired  naturally  and 
upon  principle,  dower  attached  to  his  estate  as  a  prolongation  thereof 
3.  Estates  in  fee  tail.  These  were  by  virtue  of  the  Statute,  West- 
minister 2,  13  Ed.,  I.,  commonly  called  the  Statute  de  donis,  the  os- 
tensible object  of  which  was  "  to  preserve  the  inheritance  in  thcf 
blood  of  them  to  whom  the  gift  was  made,''  but  the  real  object  of 
which  was  to  secure  to  the  donors  and  their  families  their  rights  of 
reverter,  which  previously  the  tenants  could  defeat  by  alienation 
upon  the  birth  of  issue.  1  Th.  Co.  Lit.,  513,  and  Mr.  Hargraves" 
note  (B). 

This  Statute  created  no  new  estates,  but  merely  preserved  estates  in 


Dower  in  Qualified  Fees.  62 

fee  simple  conditional  to  the  issue  indefinitely^  by  preventing  aliena- 
tion, and  as  the  estates  were  preserved,  so  were  the  incidents  belong- 
ing to  them,  among  others  the  right  to  dower  and  curtesy,  Butler's 
Note  (1),  Appx.  to  3  Tho.  Co.  Lit.  The  Judges,  however,  divided 
the  estate  into  two  parts,  leaving  in  the  donee  what  they  denomi- 
nated a  fee  tail  (^feodum  talliatum — mutilated  inheritance),  and  in- 
vesting in  the  donor  the  ultimate  fee  simple,  which  they  called  a  re- 
version. 2  Bl.  Com.,  m.  p.,  112.  Before  the  Statute  the  donor's 
interest  was  a  mere  possibility  of  reverter.  This  celebrated  Statute 
revived  in  a  much  greater  degree  all  the  inconveniences  which  ex- 
isted under  the  ancient  law,  and  about  two  hundred  years  after  its 
enactment,  the  Judges,  in  order  to  alleviate  the  common  greivance 
of  the  realm,  openly  declared  a  common  recovery  sufficed  to  be  a 
sufficient  bar  to  an  estate  tail. 

Taltarum's  casCy  12  Ed.,  1  V.,  2  Bl.  Com.,  m.  p.,  116.  This  was 
a  bold  step,  and  but  for  being  countenanced  by  the  King,  would 
hardly  have  been  taken,  yet  it  was  almost  rendered  necessary  by 
nearly  the  same  state  of  affiiirs  which  hundreds  of  years  before 
caused  their  predecessors  to  resort  to  the  subtile  finesse  of  construc- 
tion in  regard  to  conditions  in  order  to  shorten  the  duration  of  con- 
ditional fees.  But  as  no  new  estates  were  created  by  the  Statute  de 
danis  the  rule  in  regard  to  dower  and  curtesy  in  conditional  fees  was 
applied  to  fee  tails. 

4.  Estates  in  fee  determined  by  conditional  limitations.  It  is  in 
reference  to  these  estates  that  the  text  books  are  in  the  greatest  con- 
fusion, and  without  some  principle  for  a  guide  it  is  impossible  to 
reconcile  the  conflicting  views  of  the  writers.  The  simple  principle 
herein  stated  will  not  be  questioned ;  it  may  be  difficult  to  apply  it  to 
the  particular  case,  but  when  the  characteristics  of  these  estates  are 
borne  in  mind  it  will  be  comparatively  easy.  They  will  be  briefly 
stated  as  understood  by  tlie  writer.  The  term  conditional  limita- 
tion, itself  the  cause  of  much  confusion,  is  frequently  employed  to 
denote  as  well  the  first  estate,  t.  €.,  the  one  to  be  determined,  as  the 
estate  which  is  to  pass  over;  properly  it  applies  only  to  the  subse- 
quent estate,  and  in  this  sense  it  is  to  be  understood  in  what  follows. 
All  future  estates  are  remainders,  reversions,  or  conditional  limita- 
tions as  herein  defined.  The  common  law  remainders  and  reversions 
need  not  be  noticed,  and  only  conditional  limitations  arising  under 
statutes  modifying  the  common  law  be  attended  to. 

Conditional  limitations  then,  may  be  defined  to  be  those  estates 
vhidi  were  not  good  as  remainders  or  reversions  at  common  law, 
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but  have  their  force  and  effect  under  the  Statute  of  Uses,  27  Hen. 
VIII,  or  Statute  of  Wills,  32  &  34,  Hen.  VIII,  or  Statute  8  A  9 
Victoria,  (and  the  corresponding  statutes  in  most  of  these  United 
States),  and  are  naturally  divided  into  classes  as  they  arise  under  the 
respective  statutes. 

1.  Conditional  limitations  arising  under  the  Statute  of  Uses,  27 
Hen.  VIII,  e.  g.  covenants  to  stand  seized  of  Black  Acre  to  the 
use  of  A.  and  his  heirs,  but  if  A.  die  without  issue  living  at  his  death, 
to  the  use  of  B.  and  his  heirs,  or  Feoffment  of  Black  Acre  to  the  use 
of  A.  and  his  heirs,  but  if  B.  return  from  abroad  to  the  use  of  B.aDd 
his  heirs.  It  will  be  observed  that  the  subsequent  limitation  in  either 
case  would  be  void  at  common  law,  considered  either  as  a  limitation 
after  a  freehold  estate  upon  condition,  or  as  a  remainder,  for  reasons 
already  stated,  and  for  the  additional  reasons  that  a  fee  could  not  be 
upon,  or  a  remainder  limited  after,  a  base  fee.  But  the  Statute  of 
Uses  among  other  great  changes  made  a  radical  innovation  upon  the 
common  law  in  regard  to  the  creation  of  freehold  estates,  and  by 
freehold  estate  is  meant  any  estate  of  indefinite  duration.  This  statute 
in  effect  dispensed  with  the  feudal  doctrines  of  tenure,  including  /I'tv 
ery  of  seisin  to  create,  and  entry  to  determine,  a  freehold. 

Uses,  introduced  by  the  ecclesiastics  and  enforced  by  their  Chan- 
cellors, can  be  neither  seen  nor  handled — livery  of  seisin  and  entry 
can  be  made  neither  of  nor  u]x>n  them ;  they  were  ignored  by  the 
common  law;  and  s6  the  Chancellors,  in  regulating  and  enforcing 
them,  legislated  very  much  as  they  wished.  They  allowed  them  to 
be  conveyed,  devised  and  limited  in  futuro  almost  od  libitum.  Now 
when  the  Statute  ''for  transferring  uses  into  possession''  was  made 
the  cestui  que  use  became  the  owner  of  the  land  itself,  in  cases  within 
the  Statute,  to  be  held  after  such  quality j  manner  and  form  and  con- 
dition as  he  before  held  in  the  use,  and  of  course  subject  to  any  fb- 
til  re  limitations  by  way  of  condition  or  otherwise.  Thus  the  old 
doctrines  of  seisin,  livery,  entry,  and  the  like,  were  virtually  abol- 
ished, and  upon  the  happening  of  the  contingencies  provided  for, 
the  subsequent  estates  arose  or  shifted  by  (operation  of  law  without 
defeating  ah  initio  the  prior  seisin ;  and  in  cases  of  fees  determined 
by  these  springing  or  shifting  limitations,  dower  should  be  allowed 
upon  principle  and  not  upon  the  weight  of  authority,  as  an  exception. 

2.  Conditional  limitations  arising  under  the  Statute  of  Wills,  32 
and  34,  Hen.  VIII,  commonly  called  Executory  Devises. 

After  the  introduction  of  the  Feudal  system  into  England,  and 
prior  to  the  Statute  of  Wills,  lands  could  not  be  generally  devised ; 
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but  any  kind  of  future  estate  could  be  limited  by  way  of  use,  as  well 
by  will  as  by  deed,  provided  the  rule  adopted  against  perpetuities 
was  not  violated,  but  by  the  terms  of  the  statute  for  tiunsferring  uses 
into  possession,  the  seisin  necessary  to  support  a  use  at  once  passed 
to  the  cestui  que  use,  and  it  was  no  longer  possible  to  devise  land  by 
way  of  use  in  any  manner.  When  this  result  was  generally  known 
there  was  such  an  universal  complaint,  that  within  five  years  after  the 
Statute  of  Uses  was  enacted,  the  Statute  32  Hen,  VIII,  afterward 
explained  by  34  Hen.  VIII,  was  passed,  allowing  lands  held  in  fee 
simple  to  be  devised  to  natural  persons. 

In  construing  this  statute  the  courts  adopted  the  rules  which  the 
Chancellors  had  before  applied  to  devises  of  uses;  the  executory  de- 
vise arose  or  shifted  just  as  in  case  of  the  executory  use,  by  mere 
operation  of  law,  and  disturbed  the  prior  seisin  no  more  than  was 
necessary  to  vest  the  subsequent  estate,  and  when  the  prior  estate 
was  a  fee  dower  was  allowed  upon  principle  as  in  the  former  case. 
The  preceding  examples  taken  as  devises  will  serve  as  illustrations  of 
executory  devises. 

3.  Conditional  limitations  arising  under  the  Statute  8  and  9  Vic- 
toria, providing  that  all  lands  as  to  the  immediate  freehold  thereof  shall 
lie  in  grant  as  well  as  in  livery.  This  statute  puts  a  complete  end  to 
the  common  law  doctrrae  of  livery  of  seisin;  it  was  no  longer  necessary 
in  any  case.  All  those  future  limitations  which  previously  could  be 
effected  only  under  the  Statute  of  Uses  or  the  Statute  of  Wills,  could 
now  be  made  by  a  simple  deed,  the  subsequent  estate  being  made  to 
spring  or  shift,  upon  the  happening  of  the  contingency,  by  force  of  the 
deed  creating  it  The  prior  seisin  was  diverted,  but  not  defeated 
ah  initio,  and  dower  allowed  as  in  the  above  cases.  The  same  ex- 
amples, taken  as  grants,  will  serve  here. 

With  these  elementary  distinctions  in  mind,  the  views  of  some  of 
the  most  celebrated  text  writers  may  be  briefly  considered  and  com- 
pared with  the  leading  cases.  In  the  first  place,  in  regard  to  that 
class  of  base  fees  called  limitations  in  the  classification  above,  Mr. 
Washburn,  in  the  third  edition  of  his  work  on  real  property,  Vol. 
1,  m.  p.  208,  says :  '^  So  when  the  husband  is  seized  of  a  base  or  a 
determinable  fee,  and  the  same  is  determined  by  the  happening  of 
the  event  upon  which  it  is  limited,  the  right  of  dower  on  the  part  oi 
his  wife  or  widow  ceases,"  citing  2  Crabb  Keal  Prop.,  166 ;  Seymour's 
Case,  10  Jlep.,  96;  Com.  Dig.  "Dower,"  A.  5,  "and,"  he  proceeds, 
^^B^  this  principle  the  case  of  Ray  vs.  Pung  was  decided,  5  B.  & 
iUylSn.''    He  might  have  added  3  Preston's  Abstracts,  372,  and 
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14  Kent  Com.,  m.  p.  49,  which  sustain  him  fally.  See  also  1  Wash, 
134-5.  The  case  of  Ray  vs.  Pung  is  not  accessible,  bat  he  puts  it 
thus:  "Lands  were  conveyed  to  A.  B.,  and  his  heirs  in  trust,  for 
such  uses  as  C.  D.  should  by  deed  appoint,  and  in  the  meantime  and 
in  default  of  appointment  to  C.  D.  in  fee.''  Ch.  Kent  cites  this 
case  to  sustain  the  doctrine  that  the  wife  is  not  dowahle  of  a  irrui 
estate:  4  Com.,  m.  p.,  43.  And  if  this  is  not  the  principle  upon 
which  the  case  was  decided,  the  effect  of  the  execution  of  the  deed  of 
appointment  upon  the  wife's  right  of  dower  was  considered  so  doubt- 
ful that  in  such  cases  all  the  great  conveyancers  used  to  give  an  in- 
terposed estate  to  a  trustee,  in  order  certainly  to  bar  the  dower:  2 
Tho.  Co.  Lit.,  m.  p.  592 ;  note  (B.  3d)  by  the  editor ;  Sugden  Pow., 
432.  Moreover,  no  such  limitation  as  this  was  known  to  the  com- 
mon law.  Its  object  could  only  be  effected  under  the  Statute  of 
Uses  by  the  doctrine  of  powers.  Certainly,  the  example  is  not  a 
good  one,  and  its  authority  for  the  asserted  doctrine  very  questiona- 
ble. It  was  the  other  authorities,  including  those  added,  which  made 
the  difiBculty.  Now,  the  principle  contended  for,  as  governing  this 
class  of  base  fees,  or  limitations,  is  that  when  the  estate  comes  nat- 
urally to  an  end  by  the  eflSux  of  time,  the  seisin  being  only  deter- 
mined from  that  time  and  not  ah  initio^  dower  should  be  allowed. 
Mr.  Crabb,  after  saying  that  where  the  donor  enters  for  breach  of 
conditions,  as  the  entry  absolutely  defeats  the  estate  of  the  tenant,  so 
it  defeats  the  wife's  right  to  dower,  very  shortly  concludes  as  follows: 
''  So  where  a  person  has  a  qualified  or  base  fee,  the  right  to  dower 
ceases  when  the  estate  is  determined,"  and  refers  only  to  Seymour's 
case,  10  Rep.  Mr.  Preston  refers  to  no  authority,  but  makes  the 
simple  assertion.  Ch.  Kent  refers  to  Preston,  and  to  Butler's  note 
(170)  to  Co.  Lit.,  241.  a.,  being  the  same  note  (1)  to  3  Tho.  Co.  Lit. 
Appx.,  above  referred  to.  And  Mr.  Atkinson  lays  down  the  same 
doctrine:  1  Atk.  Com.,  255.  The  only  adjudicated  case  is  10  Bep., 
96,  Seymour's  case.  This  report  is  not  accessible,  but,  as  may  be 
gathered  from  Mr.  Butler's  note  above  referred  to,  and  IX  Vinere 
Abridg't  "  Dower"  (F.  10),  where  the  case  is  cited,  it  does  not  aoa* 
tain  the  broad  assertions  of  Preston,  Crabb,  Kent,  Atkinson,  and 
Washburn,  for  it  seems  that  Seymour's  case  was  one  where  the  bar' 
gainor  himself  was  tenant  in  tail,  and  sold  the  land  to  H.  and  bia 
heirs.  It  was  held  that  ^'H.  has  an  estate  descendable  and  dete^ 
minable  upon  the  death  of  the  tenant  in  tail,  and  his  wtfe  «^ 
be  endowed  determinable  on  the  death  of  the  tenant  ifftaU;  re- 
solved in  Seymour's  case,  Mich.  10  Jac."    See,  also,  1  Cnrisc  Dig^ 
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46.  The  distinctioD  is  between  the  grant  of  a  determinable  fee 
by  one  seised  in  fee  simple  and  the  grant  of  a  fee  simple  by 
me  seised  only  of  a  determinable  fee.  The  reference  to  Comyn's 
IKgest  give^  the  following:  ''A  wife  shall  not  be  endowed  where 
the  estate  of  the  husband  is  determined:  as,  if  a  feoffment  or 
covenant  to  stand  seised,  &c.,  be  to  the  use  of  B.  and  his  heirs  till 
C.  marries;  B.  dies,  his  heir  takes  a  wife  and  dies,  and  then  C.  mar- 
ries, the  wife  shall  not  be  endowed :  Dub.  1  Rol.,  676,  F."  This 
case  is  cited  with  a  doubt.  The  Judges  were  ^equally  divided  "/Sbi/f- 
cet,  Crawley  and  Vernon,  that  she  shall  not  be  endowed,  and  Flutton 
and  Heath  e  contra.''  IX  Viners  Ab.  Dower  (F.  1),  where  the 
case  is  stated  more  at  large,  and  as  follows :  "  If  A.,  seised  in  fee  of 
lands,  covenants  to  stand  seised  thereof  to  the  use  of  himself  and  his 
heirs  till  C,  his  middle  son,  takes  a  wife,  and  after  to  the  use  of  C. 
and  his  heirs,  and  after  A.  dies  by  which  it  descends  to  B.,  the  elder 
son  of  A.,  who  has  a  ^ife  and  dies,  and  after  C.  tajces  a  wife,  it  seems 
the  wife  of  B.,  the  elder  son,  shall  not  be  endowed  of  the  said  estate 
of  her  husband;  because  his  estate  is  ended  by  an  express  limitation, 
and  therefore  the  estate  of  the  wife,  being  derived  out  of  it,  this  can 
not  continue  longer  than  the  original  estate:  P.  10,  Ja.  B.,  between 
Flavill  and  Ventrice,  dubitaiur  upon  a  special  yprdict.^^  Then  fol- 
lows this  statement  to  the  contrary :  "  If  a  feofime|it  be  made  to  the 
ase  of  J.  S.  and  his  heirs  until  J.  D.  has  done  auch  a  thing,  and  then 
to  the  use  of  J.  D.  and  his  heirs,  and  afterwards  the  thing  is  done 
and  J.  8.  dies,  his  wife  shall  be  endowed :  Per  Anderson  Le  168,  in 
pi.  233  Mich.,  31  and  32  EHz.  C.  B."  To  this  may  be  added  Mr. 
Butler's  note  itself.  Appx.  3  Tho.  Co.  Lit.  (1),  where  he  says:  "If 
the  estate  is  to  continue  only  till  a  certain  event,  or  is  made  determi- 
nable upon  [more  properly,  determined  by,]  some  particular  event, 
the  wife  is  to  enjoy  her  dower  or  the  husband  his  curtesy,  aft;er  the 
expiration  of  the  perjod  to  which  the  fee  charged  with  the  dower 
or  curtesy  is  to  continue,^'  for  which  he  cites  the  case  in  the  note 
to  Fitzh.  Nat.  Brev.,  149,  G.,  and  the  cases  of  Flavill  vs.  VeiUrice^ 
1  Roll.  Ab.,  676  (doubtless  for  the  dissenting  opinions  of  Hutton 
and  Heath),  and  Sammes  and  Payne's  case:  1  Leg.,  167;  1  And., 
184;  8  Eep.,  34;  Gould's,  81.  Which  authorities,  if  they  sustain 
what  he  cites  them  for,  must  be  yielded  to. 

In  ihe  next  place  in  regard  to  those  estates  defeated  by  conditional 
BmitstioDS.  Mr.  Washburn  draws  the  following  heart-rending  pic- 
tam^for  the  student:  ''Butler  has  a  very  elaborate  note  to  Coke., 
Iit*i  d41j  a.,  in  which  he  attempts  to  assist  as  he  calls  it,  in  clearing 
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up  the  complex  and  abstruse  points  of  learning  in  which  this  ques- 
tion is  involved.'^  Judge  Kent  says,  ^*that  the  ablest  writers  upon 
property  law,  are  against  the  right  of  the  dowress  when  the  fee  of 
the  husband  is  determined  by  executory  devise  or  shiftmg  uae." 
Atkinson  states  the  law  to  be  thus:  "When  the  husband's  estate  is 
defeated  by  title  paramount  as  by  entry,  for  condition  broken,  by 
reason  of  a  defective  title  in  the  grantor  or  by  shifting  use,  the  right 
to  the  dower  is  also  defeated ;  but  where  the  husband's  estate  has 
been  defeated  by  executory  devise  it  has  been  settled,  rather  anoma- 
lously, it  has  been  thought  that  the  widow  shall,  nevertheless,  be  en- 
titled to  dower.  Preston  leaves  the  point  as  doubtful.  Burton  says, 
"when  the  husband  or  wife  has  an  estate  in  fee  subject  to  be  diverted 
by  a  shifting  use  or  executory  devise,  it  has  been  a  disputed  question 
whether  these  rights  may  not  be  enforced  after  the  event,  and  not- 
withstanding the  diverting  and  destruction  of  the  estate  upon  which 
they  are  attached. 

"One  of  the  leading  cases,"  continues  Mr.  Washburn,  ^'upon  this 
i?ubject  is  Buckworih  vs.  Thh^kell,  which  is  said  by  Judge  Kent  to 
be  opposed  to  the  opinion  of  the  ablest  writers  on  property  law: 
while,  Ch.  J.,  Best  says,  "that  though  questioned,  it  has  become  the 
.settled  law,  and  cites  in  that  connection,  Lit  §  53."  1  Wash.  Real 
Prop.  m.  p.  213-214.  Though  recognizing  the  distinction  between 
common  law  estates,  and  those  arising  under  the  statutes,  the  Profeii- 
t?or  does  not  offer  a  solution  to  the  diflSculty,  and  probably  cannot,  so 
long  as  he  violates  the  principle  by  contending  that  dower  should  not 
be  allowed  after  the  determination  of  that  class  of  base  fees  de- 
.>^eribed  herein  as  limitations.  It  being  admitted  that  in  these  estates 
the  seisin  is  only  determined — not  defeated  ab  initio,  the  whole  doo- 
trine  becomes  confused  and  inexplicable  if  dower  is  refused,  othtf- 
wise  it  is  clear  and  simple.  Upon  this  principle  also  depends  the 
doctrine  of  dos  de  dote  peti  non  debet,  as  where  the  ancestor  of  a 
married  man  dies  and  he  endows  the  widow  of  such  ancestor  of  one- 
third  of  the  lands  which  descended  to  him,  and  dies,  his  widow  will 
only  be  entitled  to  a  third  of  the  remaining  two-thirds,  for  when  the 
heir  endows  the  widow  of  the  ancestor,  the  assignment  relates  back 
to  the  death  of  the  ancestor,  and  defeats  th^  seisin  which  the  heir  ac- 
quired by  the  descent  of  the  land,  so  that,  the  widow  is  in  of 
the  estate  of  her  husband,  and  the  heir  is  considered  as  having 
never  been  seised :  1  Cruise,  Dig.,  153.  And  also  by  analogy,  tbc 
common  law  doctrine  that  a  divorce  a  vincxdo,  bars  dower,  which 
was  for  sometime  doubted.      By  this  divorce  the  marriage  was  dis- 
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solved  ah  initio,  and  no  seisin  beneficial  to  the  de  facto  wife  ever 
vested  in  the  man.  1  Th.  Co.  Lit.  m.,  p.  572.  Id.  126,  note  D. 
And  so  when  the  husband  was  evicted  by  title  paramount,  the  seisin 
was  defeated  ab  initio. 

Buckworth  vs.  Thirkell,  3  Bos.  Pul.  652  in  the  note,  decided  by 
Lord  Mansfield  is  the  leading  case  on  the  subject  of  curtesy  in  es- 
tates defeated  by  conditional  limitations,  and  though  it  is  said  to 
have  made  a  noise  in  Westminster  Hall,  and  has  been  much  doubted 
by  text  writers  and  Lord  Alvanley  in  the  above  case,  it  has  never 
been  overruled  in  England.  In  this  case  the  rest  of  the  court  as- 
senting, curtesy  was  allowed,  though  it  is  difficult,  and,  upon  princi- 
ple, useless,  to  conceive  the  distinction  drawn  by  Lord  Mansfield 
between  a  conditional  and  a  contingent  limitation.  The  dower  case 
of  Goodenough  vs.  Gaodenough,  in  1775,  according  to  Mr.  Preston,  3 
Abst.,  372,  decided  the  same  as  the  above,  and  the  case  of  Moody  vs. 
King,  2  Bing.  447,  decided  by  Ch.  J.  Best,  and  an  unanimous  court,' 
confirms  these  two  cases,  expressly  overrules  LordAlvanley's  doubts, 
and  establishes  beyond  question  the  law  of  England  on  this  subject. 
The  text  writers  generally  yield  an  unwilling  assent  to  these  cases, 
and  say  they  make  an  exception  to  the  general  rule,  but  it  is  hoped 
that  enough  has  been  said  to  show  that  the  doctrine  is  founded  in 
principle,  as  well  as  by  authority.  It  is  hardly  to  be  supposed  that 
the  case  of  Ray  vs.  Pung,  5  B.  &  Aid.,  561,  intended  to  overrule 
these  cases.  It  must  have  been  decided  upon  the  grounds  stated 
above,  where  it  is  quoted,  else  it  would  not  have  been  passed  with  so 
little  notice  from  the  modern  writers,  and  Ch.  Kent  especially, 
would  not  have  stated  that  it  proceeded  upon  the  principle  that  the 
wife  is  not  dowable  of  a  trust  estate. 

The  American  cases,  so  far  as  can  be  ascertained,  are  nearly  unani- 
mous in  following  the  English  on  this  subject. 

The  Pennsylvania  case  of  Buchanan  vs.  Skeffer,  2  Yeates,  374, 
and  the  Virginia  case  of  Taliaferro  vs.  Buncell,  4  Call.,  321,  decided 
a  few  years  after  Buckworth  vs.  Thirhell,  but  without  any  reference 
to  it,  and  in  all  probability,  in  ignorance  of  it,  and  of  each  other, 
head  the  list  in  allowing,  the  one  curtesy,  the  other  dower,  in  a  fee 
determined  by  a  conditional  limitation.  To  which  may  be  added 
Hay  vs.  Mayer,  8  Watts,  202 ;  Grout  vs.  Tmcnshend^  2  Hill,  554 ; 
MiUedge  vs.  Lamar,  5  Desauss,  637 ;  Northcut  vs.  Whipp,  12  B. 
MoQ.  66;  Kennedy  vs.  Kennedy,  5  Dutch.  185;  Evans  vs.  Evans,  9 
Faun.  St,  190,  and  the  moot  ^ourt  opinion  of  Professor  Brocken- 
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brough  in  Wilson  vs.  Wilson,  reported  in  July  number  of  this  Re- 
view. 

It  seems  that  the  New  York  cases  of  WeUer  vs.  Wetter,  28  Barb., 
588,  and  Hoifidd  vs.  Sneden,  42  Id.,  622,  hold  a  contrary  doctrine, 
but  they  stand  alone  as  far  as  can  be  discovered.  The  Judges  weie 
possibly  influenced  by  the  opinion  of  Ch.  J.  Kent,  as  Buckmikyi 
Thirkell,  is  examined  in  the  latter.  The  cases  are  not  present,  but 
admitting  them  in  their  full  force  they  are  overbalanced  bj  aveiy 
decided  weight  of  authority. 

Professor  Brockenbrough,  in  his  moot  court  opinion,  hinted  at  tie 
principle  herein  applied,  and  it  is  perhaps  to  be  regretted  that  be  did 
not  consider  "the  great  point  in  the  case,''  more  upon  principle,  thm 
upon  authority,  and  apply  it  to  the  various  classes  of  estates. 

It  may  also  be  added  that  the  views  above  stated,  were  imbi 
from  the  learned  Professor  Minor  of  the  University  of  Virginia,  and 
whatever  of  merit  is  in  them  should  be  attributed  to  him. 

Edmund  S.  Malloby. 

Jackson,  Tenn. 
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Sir  William  Blackstone  begins  his  far-famed  commentaries  by  tell- 
ing the  student  that  law  is  "a  rule  of  civil  conduct  prescribed  by 
tbe  supreme  power  in  a  State,  commanding  what  is  right  and  prohib- 
iting what  is  wrong."  As  has  been  suggested  by  one  of  the  most 
eminent  men  of  this  country,  this  definition  is  inapplicable  to  our 
system  of  government.  The  expression,  "supreme  power  in  a  State," 
beiug  too  general,  would  not  be  sufficiently  concise  to  restrain  this 
power  of  prescribing  a  rule  to  that  branch  of  our  system  of  tripple 
supremacy.  Our  laws  are  now  prescribed  by  the  supreme  legislative 
power  in  a  State,  while  part,  yea,  two  out  of  three  of  the  component 
departments  in  which  our  supreme  power  is  lodged  has  no  voice  in 
making  laws.  Beyond  this,  I  venture  the  assertion  that  this  defini- 
tion, though  corrected  as  above  suggested,  is  defective.  "Command- 
ing what  is  right  and  prohibiting  what  is  wrong,"  can  not  in  any  sense 
be  taken  as  a  clear  and  correct  definition  of  the  office  of  a  law.  To 
rightly  understand  why  this  is  so  requires  a  short  investigation  of  the 
origin  of  law. 

Law  is  the  result  of  a  social  compact  by  members  of  the  human 
£Eimily  establishing  and  pointing  out  what  powers  each  one  surren- 
ders up  to  the  general  good,  and  an  enumeration  of  rules  to  prevent 
an  exercise  of  such  powers.  It  is  the  declaration,  the  articles  of  con- 
federation that  contain  an  enumeration  of  those  powers  which  each 
one  had  in  a  wild,  unsocial  and  unrestrained  state,  and  which  are 
surrendered  as  being  in  exercise  incompatible  with  the  well-being 
and  prosperity  of  society.  It  is  not  a  surrender  of  a  natural  right, 
as  some  lawyers  hold,  but  the  giving  up  of  a  power.  Without  the  re- 
straint of  society  one  man  could  take  the  life  of  another  with  impu- 
nity. That  would  be  the  exercise  of  a  power  to  which  he  never  had 
a  natural,  right.  No  one  has  a  natural  right  to  defraud  another,  or 
rob  him  of  his  substance,  yet  without  law  he  has  the  power  to  retain 
the  advantages  accruing  to  him  from  false  representations  and  uojust 
acts  on  the  one  hand,  or  to  repel  the  rightful  owner  from  recovering 
di8t  which  has  been  forcibly  taken  from  him.  Hence,  without  mul- 
tij^jring  examples  to  a  tedious  length,  it  is  clear  that  the  law  takes 
Ml  away  from  an  individual  any  natural  right  that  he  had  before 
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the  institution  of  that  law,  but  simply  deprives  him  of  a  power  the 
exercise  of  which  would  do  more  injury  to  society  than  good  to  the 
individual  exercising  it.  The  natural  rights  of  men  must  have  their 
foundation  in  the  great  principle  of  even-handed  justice.  They  are 
the  gift  of  a  God  who  must  have  intended  all  of  them,  conflicting 
though  they  may  appear  at  first  glance,  to  blend  harmoniously  to- 
gether, and  no  one  to  infrirfge  the  province  of  another.  When  one 
has  a  right,  no  one  ever  did  or  ever  can  have  a  natural  right  to  in- 
fringe it.  He  may  think  he  has,  others  may  think  so,  but  that 
proves  nothing  further  than  that  human  intelligence  is  fallible  and 
subject  to  err. 

If  I  have  a  right  in  or  to  a  horse,  what  gyrations  of  the  reason 
can  give  John  Smith  a  Twiural  right — even  throwing  law  to  the 
winds — ^to  take  my  horse  and  appropriate  him  to  his  own  uses  with- 
out my  consent?    The  very  ownership  of  the  horse  is  an  artificial 
right.     Law  then  simply  prescribes  to  John  Smith  what  power  he 
shall  not  exercise  that  ^he  might  be  able  to  assert  were  he  not  re- 
strained. It  says  to  Smith:  You  can  not  take  another's  horse;  that  is  a 
power  (not  a  right)  you  surrendered  when  you  became  a  member  of 
society.     This  being  the  case,  it  results  that  a  law  has  for  its  Inti- 
mate premises  and  field  of  operation  simply  the  prohibition  of  icrongs. 
Even  when  in  the  form  of  a  declaration  of  rights  it  is  in  fact  the 
prohibition  of  the  perpetration  of  wrongs.  For  instance,  take  the  De- 
claration of  Rightsin  the  Alabama  Constitution  of  1868.    A  Consti- 
tution is  nothing  but  a  higher,  a  fundamental  law,  a  law  put  upon  a  su- 
perior footing  by  the  solemn  agreement  of  the  citizens  adopting  the 
same.    Sec.  4  provides  ''That  no  person  shall  be  deprived  of  the  right 
to  worship  God  according  to  the  dictates  of  his  own  conscience."    This 
really  at  first  view  looks  like  a  declaration  of  a  right,  when  in  fact  it 
operates  as  a  prohibition  of  a  wrong,  and  manifestly  must  be  so  con- 
strued.    It  obtained  this  declaratory  form  from  the  ostracising  spirit 
of  the  middle  ages,  when  toleration  was  a  name  and  nothing  more; 
when  it  was  necessary  to  protect  the  weak  from  the  persecutions  of 
those  whose  faith   overleaped  their  doctrine,  and  became  fanatical. 
It  cannot  be  a  declaration  of  rights  proper,  because  there  is  not  now, 
nor  has  there  been  for  some  hundreds  of  years,  any  necessity  for 
making  such  a  declaration.      Before  the  Constitution   of  Alabama 
was  adopted,  popular  opinion,  backed  by  a  strong  sense  of  natural 
justice,  established  this  doctrine,  and  for  long  years  no  one  io  Ala- 
bama had  tried  to  prohibit  the  free  worship  of  God  if  consistent  with 
other's  rights.    If  it  was  a  declaration  it  proclaimed  no  new  right, it 
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gave  men  (so  far  as  this  section  is  concerned)  no  new  right,  it  clothed 
them  with  nothing  that  all  men  did  not  concede  to  them  before. 
Hence,  it  becomes  not  a  declaration  of  a  right,  strictly  speaking,  for 
that  implies  something  in  the  nature  of  a  gift  but  it  is  the  prohibi- 
Hon  of  a  wrong,  or  the  prevention  of  the  worship  of  God  according 
to  one's  own  conscience.  It  is  rather  a  declaration  of  wrongs,  for  the 
presumption  is  that  all  men  retain  every  right  and  power  that  per- 
tained to  their  original  state  before  the  organization  of  society  until 
it  is  shown  that  those  rights  or  powers  have  been  conceded  by  them. 
JoDes  lays  down  his  coat,  and  Smith  takes  it  away.  Before  Smith 
can  be  convicted  of  larceny  it  must  appear  that  the  original  right  or 
power  of  occupancy  has  been  taken  away.  Before  law  was  estab- 
lished, the  theory  of  occupancy  would  have  made  the  coat  Smith's 
property  as  soon  as  he  took  possession  of  it,  and  the  presumption  is 
that  he  had  a  right  to  it  until  it  is  shown  that  the  law  has  superseded 
this  idea  of  occupancy. 

It  is  but  another  form  of  the  presumption  that  all  men  are 
iDnocent  till  they  are  proven  guilty.  It  seems  clear  then  to  me 
that  the  original  purpose  of  law  was  to  prohibit  wrongs,  and  not  to 
declare  rights;  and  that  the  above  quotation  from  the  Alabama  Con- 
stitution was  intended  not  as  a  declaration  of  a  natural  right,  but  a 
prohibition  for  all  time  against  the  legislative  encroachments  upon 
the  recognized  principles  of  justice.  Hence,  Mr.  Blackstone's  defi- 
nition is  erroneous,  because  of  a  lack  of  certainty.  A  legal  defini- 
tion should  be  of  the  highest  type  of  certainty;  it  should  define  the 
idea  in  positive  language  that  has  also  such  an  exclusive  and  negative 
force  as  to  prevent  the  entering  of  any  other  idea. 
Thus,  the  origin  of  law  and  the  necessary  presumption  attending  it, 
forms  one  of  the  most  important  things  to  be  learned  by  the  student 
of  that  vast  and  almost  infinite  science.  It  would  scarcely  be  over- 
rating its  value  to  say  that  no  one  can  be  a  great  lawyer  without  a 
thorough  study  of  the  origin  of  law,  for  the  term  "construction"  can 
not  be  understood  without  extensive  research. 

2.  Under  this  head  may  be  classed  some  of  the  most  important 
constitutional  questions  that  have  from  the  beginning  of  our  sepa- 
rate national  existance  down  to  the  present  day  claimed  the  attention 
and  profound  wisdom  of  the  courts,  and  agitated  the  public  mind. 
From  the  earliest  days  of  our  history  as  a  separate  independant  na- 
ti<m  the  question  of  the  liberal  and  stringent  construction  of  the 
Cdostittttion  of  the  United  States  has  been  the  theme  of  public 
onUors^  the  hobby  of  demagogues,  and  the  real  vital  question  of 
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national  politics.  A  strict  construction  of  that  instrument  against 
the  Federal  Government,  was  at  first  adopted  by  a  vast  majority  of 
the  people  and  the  courts.  While  these  things  are  in  their  character, 
slightly  tinged  with  politics,  yet  a  reference  to  them  will,  I  hope,  be 
pardonable,  since  the  existing  state  of  the  nation's  afiairs  must 
always  have  more  or  less  weight  upon  the  construction  of  any  public 
instrument  by  the  courts.  It  was  early  decided  by  the  national 
courts,  that  the  Federal  Constitution  consisted  of  powers  expressly 
delegated  to  the  general  government  from  the  people;  that  these 
powers  were  specifically  enumerated  in  the  Constitution,  and  that  no 
power  was  conferred  except  by  express  delegation.  Soon  afterwards, 
finding  this  construction  to  be  too  stringent  and  contracted,  it  was  so 
modified  as  to  uphold  the  exercise  of  powers  by  the  general  govern- 
ment when  they  resulted  by  clear  implication:  21  Penn.,  147-160; 
25  Barb.,  359-60 ;  Nonns  vs.  Clymcr,  2  Barr.,  285 ;  Dorman  vs.  The 
State,  34  Ala.,  216;  Calhoun's  Works,  vol.  6,  p.  224,  et  seq;  1 
Wheat,  304,  324;  11  McLean,  337;  12  Peters,  657,  729 ,  3  Cranch, 
358;    3  Dallas,  386;    11  Peters,  257;    3  Wall.,  713. 

The  country  grew  apace,  and  with  its  change  of  growth  came 
new  ideas  and  new  interests  that  seemed  hampered  and  shackled  by 
these  earlier  constructions.  The  States'  Rights  theory  of  a  strict 
construction  of  the  Constitution  grew  weaker  as  year  by  year  brought 
strength  to  the  party  that  advocated  measures  consistent  only  with  a 
liberal  construction.  A  stronger  union,  more  central  power,  and  a 
judicial  acknowledgement  of  more  powers  being  conferred,  brought 
on  a  crisis,  the  result  of  which  is  clearly  expressed  in  the  celebrated 
Legal  Tender  cases,  reported  in  12  Wallace's  United  States  Reports. 
These  cases  carried  the  liberality  of  the  new  school  to  its  legitimate 
results,  and  virtually  overruled  the  opinions  pronounced  in  the 
earlier  days  of  the  Republic.  The  judges  sought  to  put  their  decis- 
ion upon  authority,  and  cited  the  doctrine  of  Chief  Justice  Mar- 
shall, held  in  several  cases.  But  it  is  difficult  to  see  the  deduction 
from  the  authority  cited.  These  cases  are,  beyond  doubt,  the  key  to 
the  judicial  construction  now  placed  upon  che  constitution,  and,  while 
the  spirit  animating  them  was  difierent  from  that  which  in  the  days 
of  Marshall  was  the  genius  of  our  institutions,  the  student  will  find 
some  ground  for  that  opinion  in  the  extraordinary  circumstances  that 
surrounded  the  Federal  Grovernment  in  the  days  when  the  L^l 
Tender  act  was  passed.  Those  cases  arose  upon  the  constitutionality 
of  that  act,  and  in  the  argument  of  the  cause  by  Hon.  Clarkson 
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Nott  Ratter,  every  ground  of  objection  was  urged.  He,  however, 
mainly  argued  upon  the  extent  of  the  power  conferred  upon  Con- 
gress under  the  clause  empowering  that  body  to  '^ooin  money,  and 
regulate  the  value  thereof/'  He  certainly  was  correct  in  so  far  as  he 
urged  that  the  term  "coin  money''  applied  to  specie,  since  it  would 
be  giving  it  a  new  meaning  never  before  entertained  to  apply  it  to 
the  issuance  of  paper  credits.  Words  must  be  taken  in  their 
usually  accepted  standard  signification:  9  Wheat,  1,  187.  But  the 
court  put  the  opinion  in  fevor  of  the  constitutionality  upon  another 
ground,  that  of  self  preservation.  The  justices  go  on  to  enumerate 
various  facts,  and  the  dangers  that  made  the  passage  of  this  bil 
absolutely  necessary  to  the  maintainance  of  the  Union,  and,  hence, 
it  came  then  within  the  clear  implication  of  a  power  of  self  preser- 
vation. It  is  clear  to  the  student  that  there  is  but  one  step  from 
thi^  doctrine  to  the  maintainance  of  any  measure  subveosive  of  the 
separate  existence  of  States,  and  the  establishment  of  a  thoroughly 
centralized  government.  But  while  this  is  true,  as  law  students  we 
need  neither  question  its  correctness,  nor  denounce  those  who  do. 
Our  enquiry  is  satisfied  by  the  old  maxim,  "-Ba  lex  aoripta  estj^ 

A  careful  student  will  quickly  see  that  these  constructions  have 
been  going  through  a  series  of  restless  steps  continuously  deviating 
from  the  original  idea. 

It  has  been  held  in  Alabama  that  the  State  Constitution,  unlike 
that  of  the  Federal  Union,  is  a  delegation  of  all  powers  not  express- 
ly withheld ;  the  marked  difference  being  that  in  the  latter  case  the 
enumeration  of  powers  is  of  those  delegated ;  in  the  State  Constitu- 
tion it  is  of  those  reserved:  Dorman  vs.  Tlie  State,  34  Ala.,  216  ; 
Calhoun's  Works,  vol.  6,  p.  220,  d  aeq.  Or,  more  correctly,  a  State 
Constitution  is  an  instrument  of  restraint  and  limitation  upon 
powers  already  plenary,  so  far  as  it  respects  the  functions  of  gov- 
ernment and  the  objects  of  legislation :  42  Ala.,  83;  24  Ala.,  91;  1 
Ala.,  612. 

Under  our  complex  system  of  government,  the  State  and  Federal 
power  sometimes  come  in  conflict,  and  since,  in  that  event,  to  enforce 
both  at  the  same  time,  is  impossible,  one  must  succumb  to  the 
other.  Powers,  however,  which  are  delegated  to  the  Federal  Gov- 
ernment may  be  exercised  by  the  States  when  such  delegation  is  no 
exclusive ;  but  in  the  event  of  a  collision  in  the  exercise  of  such 
power  by  the  Federal  Government  and  a  State,  the  law  of  Congress 
prevails,  and  the  State  law  ceases  to  operate,  but  only  so  far  as  the 
collision  extends:  Doi-man  vs.  The  State,  34  Ala.,  216. 
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I  would  urge  upon  the  zealous  student  a  thorough  investigation  of 
these  fundamental  questions,  as  they  are  the  most  potent  weapou  in 
the  lawyer's  hands,  and  occupy  a  large  space  a<*  the  ground- work  of 
all  thorough  legal  knowledge.  If  the  student  would  be  a  lawyer  in 
the  full  sense  of  the  term,  he  must  familiarize  himself  with  constitu- 
tional law,  and  construction  generally.  When  the  human  mind  has 
nothing  arising  from  the  habits  of  the  country,  the  peculiar  circum- 
stances that  surround  and  dangers  that  threaten,  when  it  can  draw  no 
light  from  the  living  history  around,  it  would  grope  its  way  and  hesi- 
tate between  two  constructions,  when,  perhaps,  a  thorough  knowledge 
of  the  presumptions  would  pour  a  flood  of  light  upon  it. 

3.  In  putting  statutes  into  operation,  the  end  to  be  obtained  is  the 
prevention  of  that  wrong,  or  class  of  wrongs,  covered  by  that  statute. 
Many  questions  then  arise.  The  primary  purpose  of  construing  a 
statute  is  to  find  the  end  it  seeks  to  attain,  and  then  the  mode  in 
which  that  end  is  reached.  Sir  William  Blackstone  lays  down  some 
fine  rules  for  the  construction  of  statute  law,  which  I  will  quote: 

1.  "There  are  three  points  to  be  considered  in  the  construction  of 
a  remedial  statute,  the  old  law,  the  mischief,  and  the  remedy.'* 

It  would  be  well  to  remember,  in  connection  with  this  rule,  that 
statutes  in  derogation  of  the  common  law,  must  be  strictly  construed. 

2.  "A  statute  which  treats  of  things,  or  persons  of  an  inferior 
rank,  can  not,  by  any  general  words,  be  extended  to  those  of  a  supe- 
rior. 

3.  "  Penal  statutes  must  be  strictly  construed. 

4.  "Statutes  against  frauds  are  to  be  liberally  and  beneficially  ex- 
pounded. ** 

5.  "  One  part  of  a  statute  must  be  so  construed'by  another  that 
the  whole  may  (if  possible)  stand,  lU  res  magis  voleaJt  quampereat, 

6.  "A  saving,  totally  repugnant  to  the  body  of  the  act,  is  void. 

7.  "  When  the  common  law  and  a  statute  difler,  the  common  law 
gives  place  to  the  statute;  and  an  old  statute  gives  place  to  a  new 
one. 

8.  "  If  a  statute  that  repeals  another  is  itself  repealed  afterwards, 
the  first  statute  is  thereby  revived  without  any  formal  words  for  that 
purpose. 

9.  "Acts  of  Parliament,  derogatory  from  the  power  of  subsequen 
Parliaments,  bind  not.'' 

Interpolate  or  substitut-e  the  words  "Legislature"  or  "Congress*' 
in  lieu  of  the  word  "  Parliament,"  and  it  becomes  applicable  to  our 
institutions. 
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10.  "Acts  of  legislative  bodies  impossible  to  be  performed,  are  of 
no  validity/' 

This  latter  rule  may,  in  one  sense,  be  carried  further,  for,  if  from 
such  acts  there  arise  collateral  consequences,  absurd  or  manifestly 
and  glaringly  contradictory  of  common  sense,  they  may  be  regarded 
as  void.  While,  now,  the  law  books  have  laid  down  these  doctrines, 
they  are  by  no  means  clear.  If  the  rule  be  taken  in  its  fullest  sense, 
it  places  the  judiciary  above  the  legislative  branch  of  the  Government, 
which  would  work  subversion.  Yet  to  a  limited  extent  it  is  a  hu- 
mane rule  to  guard  against  the  furies  of  an  excited  and  unreasonable 
Legislature.  The  history  of  such  bodies  furnishes  many  instances  of 
unreasonable,  unjust,  and  savage  legislation.  This  rule  should,  I 
think,  rest  to  a  great  extent  within  the  sound  discretion  of  the  court 
that  expounds  it.  The  weight  of  authorities  seem  to  lead  to  that 
conclusion. 

The  necessity  calling  these  rules  into  existence  was  the  difficulty 
of  arriving  at  the  object  of  the  Legislature  in  passing  the  act. 
When  the  wording  of  the  statute  is  such  that  all  doubt  as  to  its  pur- 
pose is  banished  most  of  those  rules  are  inapplicable.  In  the  case 
of  penal  statutes,  however  plain  they  may  be  made,  they  must  yet  be 
strictly  construed,  and  remedial  statutes  must  be  so  expounded  as  to 
suppress  the  evil  and  advance  the  remedy.  But  to  do  this,  the  court 
can  not  go  beyond  the  limit  of  the  statute,  for  that  would  be  assum- 
ing legislative  authority.  The  Legislature,  by  fiction,  is  supposed  al- 
ways to  embody  in  an  act  all  that  was  necessary  to  be  done  to  carry 
out  the  manifest  purpose  of  it,  and  should  this  not  be  true  in  point  of 
fact  the  question  is  not  open  for  the  courts.  They  can  not  suppress 
the  evil  and  advance  the  remedy  if  the  Legislature  fails  to  adopt  ap- 
propriate measures  authorizing  such  action.  When  the  meaning  of 
a  statute  is  doubtful,  the  consequences  may  be  considered,  but  where 
the  meaning  is  plain,  to  regard  consequences  would  be  legislation  in 
its  nature.  These  rules  form  the  legitimate  and  appropriate  means 
of  arriving  at  the  intention  of  the  Legislature,  which  is  the  ultima- 
tum of  all  constructive  investigation.  If  the  wording  or  composi- 
tion of  a  law  make  it  plain,  we  must  hold  to  that,  but  if  not  plain, 
then  we  resort  to  the  rule  Jhst  laid  down.  We  can  come  no  nearer  a 
general  rule  than  this.  See  Smith's  Commentaries  on  Statutory  and 
Constitutional  Construction.  Since  it  is  impossible  to  give  more 
than  a  general  idea  of  statutory  construction  in  this  limited  article, 
I  recommend  this  work  to  the  law  student  as  one  of  high  importance 
in  the  abstract  study  as  well  as  in  the  practice  of  the  law. 
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I  can  not  leave  this  part  of  the  subject  without  calling  attention 
to  one  feature  of  construing  statutes.  It  is  with  reference  to  their 
constitutionality.  It  is  sometimes  the  case  that  an  act  of  the  Legis- 
lature is  in  conflict  with  the  (institution^  either  in  whole  or  in  part,  that 
is  when  some  part  of  such  act^  if  standing  alone,  would  be  objee- 
'  tionable,  and  others  standing  unconnected  with  such  objectionable 
party  would  not  conflict  with  the  Conslitution.  The  forms  prescribed 
for  its  passage  may  for  some  purposes  not  have  been  complied  with, 
while  as  to  other  and  different  purposes,  every  prerequisite  has  been 
gone  through  with.  Those  parts  which  conflict  with  the  CoDstitntion 
must,  of  course,  be  regarded  as  a  nullity,  but  whether  the  other  parts 
or  parts,  because  of  such  association,  must  be  held  void,  depends  on 
a  sound  consideration  of  the  objects  of  the  law,  and  to  what  extent 
and  in  what  manner  the  unconstitutional  part  affects  the  remainder. 
Hence  the  fact  that  a  part  of  a  statute  is  unconstitutional  does  not  ipw 
facto  authorize  the  Court  to  declare  the  whole  statute  void,  and  if  the 
act  is  so  framed  that  the  objectionable  part  can  be  separated  and  the 
remainder  stand,  the  court  must  uphold  it.  But  such  part  mast  have 
in  its  objects  and  provisions  at  least  a  d<^ree  of  appropriateness  to 
the  original  object  of  the  legislature.  The  objectionable  part  may 
be  blended  with  a  valid  part  in  the  same  section,  for  the  division  of 
an  act  into  sections  is  purely  artificial,  and  subserves  only  the  pur- 
pose of  convenience.  If  the  two  are  necessary  counterparts  of  the 
same  subject-matters  one  must  share  the  fate  of  the  other,  they  are 
then  inseparable.  The  part  that  is  left,  after  the  rejection  of  any 
unconstitutional  portion,  must  be  so  perfect  within  itself  as  to  be  ca- 
pable of  being  executed  wholly  independent  of  the  rejected  part. 
The  proper  and  best  way  to  get  at  it  is  by  striking  out  the  rejected  part, 
and  if  the  remainder  has  that  degree  of  completeness  as  to  render  it 
operative,  then  it  stands  valid,  otherwise  it  too  is  void.  When  one 
part  is  connected  with  another  as  a  condition  or  consideration,  and 
the  latter  is  void,  the  former  must  also  fall. 

A  clear  idea  of  the  mode  of  construing  acts  under  charge  of  be- 
ing unconstitutional  may  be  found  in  Mr.  Cooley  on  Constitutional 
Limitations,  a  work  full  of  sound  thought  and  principle,  and  that 
bears  the  marks  of  long  and  patient  inv^gation. 

4.  Another  interesting,  as  well  as  important,  branch  of  this  inves- 
tigation is  the  construction  of  the  laws,  decrees,  records,  Ac.,  of  other 
States  by  the  courts  of  a  given  State.  To  Alabama  courts  tiie  public 
acts  and  judgments  of  the  State  of  Georgia,  for  example,  are  those 
of  a  foreign  court  in  many  of  the  most  important  features,  although 
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the  Federal  Constitatiou  brings  them  some  nearer  together  in  their 
relations  than  separate  nationalities.  Section  1  of  Article  4  of  that 
instrument  says,  ^*Full  feith  and  credit  shall  be  given  in  each  State 
to  the  public  acts,  records,  and  judicial  proceedings  of  every  other 
State/'  The  acts,  records  and  judicial  proceedings  of  courts  strictly 
foreign  are  recognized  and  enforced  in  this  State  alone  by  virtue  of 
comity,  where  no  treaty  or  leg^ative  regulation  interposes.  A  judg- 
ment of  a  foreign  court  or  of  the  quasi  foreign  courts  of  Georgia,  is 
evidence  of  a  right  of  a  high  character,  upon  which  suit  may  be 
Drought  in  our  State  courts.  It  is  of  a  dignity  above  that  of  a 
promissory  note,  or  sealed  instrument,  and  below  that  of  a  strictly 
domestic  judgment.  The  rule  of  the  common  law  with  respect  to 
the  force  of  foreign  judgments  and  decrees  has  been,  to  a  great  ex- 
tent, modified  by  this  clause  of  the  Federal  Constitution.  It  would 
be  too  lengthy  and  tedious  to  go  into  all  the  presumptions  at  com- 
mon law  attaching  to  them,  or  to  show  how  they  could  be  impeached, 
set  aside,  and  by  whom.  This  branch  would  of  itself  take  up  a  good 
sized  volume,  if  fully  elucidated.  Mr.  Herman,  in  his  work  on  Es- 
toppel, with  the  Federal  Constitution  and  all  the  most  important 
decisions  before  him,  says,  "From  the  authorities  and  cases  cited  in 
regard  to  the  effect  of  judgments  of  other  States,  the  following  may 
be  deduced  as  the  law  governing  them : 

a — That  the  plea  of  nul  iiel  record  is  the  only  defence  admissible 
in  an  action  upon  them  in  another  State. 

b — That  they  are  prima  facie  evidence  of  jurisdiction,  and  when 
that  is  shown  they  are  conclusive. 

o — That  their  operation  can  not  be  extended  beyond  the  limits  of 
the  jurisdiction  in  which  they  are  rendered.'' 

In  the  construction  of  contracts  made  in  another  State  the  com- 
mon law  rule  of  applying  the  lex  loci  contractus  is  adhered  to  by  the 
State  courts,  and  are  by  no  means  interfered  with  by  the  operation 
of  this  clause  in  the  Federal  Constitution. 

A  very  interesting  application  of  this  doctrine  is  found  in  the 
numerous  decisions  upon  the  status  of  the  Confederate  States  Gov- 
ernment. Texas  vs.  WhitCy  in  7  Wallace  700,  is  the  leading  case.  The 
substance  of  this  decision  4s  that  the  Union  is,  and  was  since  the 
adoption  of  the  Constitution,  an  indissoluble  Union  of  indestructa- 
ble  States;  that  Texas  was  never  out  of  the  Union,  and,  hence,  that 
acts  of  internal  regulations  necessary  to  maintain  peace  and  good 
order,  such  as  acts  sanctioning  and  protecting  marriages,  the  domestic 
reli^Mms,  governing  courses  of  descent,  regulating  the  transfer  and 
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conveyance  of  property,  and  the  like,  passed  by  the  Texas  legisla- 
lature  during  the  attempted  connection  of  that  State  with  the  rebel 
government,  must  be  regarded,  in  general,  as  valid,  since  that  was  an 
actual,  though  unlawful,  government ;  that  acts  in  aid  and  further- 
ance of  the  rebellion  against  the  United  States  must  in  general  be 
considered  void.     The  acts  of  the  State  government  of  Texas  during 
the  war  having  reference  entirely  to^x)lice  and  internal  regulations 
are  upheld ;  when  in  aid  of  the  rebellion  they  are  void ;  and  all  the 
acts  of  the  Confederate  States  government  are  absolutely  null.   }t 
would  be  competent,  surely,  for  Congress  to  recognize  any  of  thoee 
acts  which  are  within  themselves  not  unconstitutional,  by  appropri- 
ate legislation,  but  since  they  were  not  thus  recognized  they  rest 
alone  upon  comity  which  the  United  States  does  not  recognize  at  all 
to  this  defunct  power.     They  are  therefore  absolutely  void. 

What  is  there  decided  of  Texas  is  the  law  as  to  all  the  States  en- 
gaged in  the  rebellion  for  the  time  of  its  duration.     But  while  full 
faith  must  be  given  to  the  public  acts  of  other  States  the  courts  will 
not  take  judicial  notice  of  their  existence,  and  hence  they  must  be 
specially  pleaded  and  introduced  if  required,  or  rather  if  such  intro- 
duction is  not  waived.    If  such  act  be  not  so  pleaded  and  established 
the  court  will  presume  that  the  common  law  prevails  in  that  State. 
For  instance,  if  a  court  of  the  State  of  Alabama  is  called  upon  to 
construe  a  contract  made  by  citizens  of  the  State  of  Tennessee  it 
should  be  guided  by  the  lex  hci  contractus^  or  law  of  Tennessee  in 
force  at  the  time  of  the  making  of  the  contract,  for  they  who  made 
it  are  presumed  to  have  arranged  its  terms  with  reference  to  the 
then  existing  la^s  of  their  State.     Suppose  that  a  statute  of  that 
States  prevails  overturning   the  common  law,  and  which,  bearing 
on  the  contract  in  question,  produces  quite  different  results  from  those 
brought  about  by  the  operation  of  the  common  law.     Such  act  not 
being  pleaded  and  proven  to  the  Alabama  court,  the  contract  will  be 
construed  as  if  the  common  law  prevailed  there,  or  as  if  no  such 
statute  were  in   existence.    The  presumptions  of  the  State  courts 
then  are  that  the  common  law  prevails  in  every  other  State,  and  they 
will  construe  contracts  made  in  other  States  by  it  in  the  absence  of 
proof  of  a  statutory  regulation. 

I  presume  I  could  not  do  better  in  closing  this  short  article  than 
to  refer  to  another  branch  of  construction,  viz:  The  force  and  bind- 
ing validity  of  different  classes  of  law  books.  As  to  the  weight  that 
is  to  be  given  them  they  resolve  themselves  into  two  classes ;  that  is, 
one  class  is  authority  because  of  the  official  position  of  the  person 
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pronouncing  the  opinion;  the  other  because  only  of  the  eminent 
legal  knowledge  of  the  author.  To  the  former  belong  the  reports  ol 
cases  decided  by  the  several  courts;  to  the  latter^  the  elementary 
works. 

When  one  comes  to  consider  the  weight  to  be  given  to  a  law  book 
or  any  passage  in  one,  this  division  becomes  of  vast  utility.  We  are 
before  one  of  the  courts  of  Alabama,  and  in  the  argument  of  a  cause 
a  certain  question  arises.  If  you  bring  a  decision  of  the  Supreme 
Court  of  this  State  upon  that  point  the  court  would  be  forced  to  fol- 
low that  ruling,  for  the  superior  exercises  a  general  directory  over  the 
inferior  courts;  and  when  the  former  says  this  or  that  is  law,  the 
latter's  duty  is  to  follow  without  question.  If  you  bring  to  substan- 
tiate your  proposition  not  a  reported  decision,  but  an  elementary 
work,  the  court  may  r^ard  it  (and  I  am  not  sure  but  that  it  is  its 
duty)  only  as  the  words  of  one  wise  in  the  law,  which  has  as  its  only 
recommendation  the  likelihood  of  such  a  man  being  correct.  It 
emanates  from  no  official  source,  and  hence  acquires  consideration  by 
force  of  its  truth  alone,  unmixed  with  compulsion  and  unsustained 
by  the  strong  arm  of  power. 

An  elementary  work  is  more  in  the  nature  of  a  persuasive  author- 
ity of  the  correctness  of  its  proposition,  while  the  decisions  exclude 
the  idea  of  persuasion  since  the  tribunal  that  renders  them  has  the 
power  to  command  and  enforce  obedience.  One  decision  by  the  Su- 
preme Court  before  the  Circuit  Court  is  worth  many  elementary 
works  on  the  identical  point,  even  if  they  completely  harmonize 
with  each  other. 

Your  opposing  brother  of  the  bar  uses  against  you  a  decision  on  a 
given  point,  against  which  you  have  several  elementary  authorities 
holding  to  the  contrary.  If  his  authority  stands  yours  must  neces- 
sarily fall.  You  enquire  then  whether  the  point  decided  in  his  au- 
thority was  really  a  question  before  the  court,  since  the  decision  of  a 
superior  court  is  only  binding  upon  an  inferior  when  made  upon  a 
question  necessary  to  be  determined  to  a  full  and  proper  disposition 
of  the  cause.  If  the  point  relied  upon  was  not  necessarily  involved 
before  the  court,  then  the  decision  is  called  dictum,  and  is  binding 
OD  no  inferior  court  more  than  any  elementary  work  on  the  same 
question*  As  a  legal  proposition  it  is  only  persuasive  authority  since 
in  its  rendition  the  Judge  was  not  the  mouthpiece  of  the  superior 
ooart,  but  at  most  only  an  eminent  lawyer  giving  his  opinion  as  to 
nbat  is  the  law.  Hence,  if  you  can  show  to  the  inferior  court  that 
tfattt  decision  on  that  point  was  dictum,  it  has  no  preference  over  ele- 
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mentarj  works,  save,  perhaps,  that  which  the  over-topping  pre-mi- 
nenee  of  its  author  may  give  it. 

But  all  these  rules  are  not  to  be  understood  as  operating  with  a 
merciless  and  never  yielding  regularity,  but  like  all  other  parts  of  a 
well  developed  mental  machinery,  is  subject  to  exceptions.  The  cir- 
cumstances of  each  case  have  much  to  da  in  deterpiiniDg  jostice 
where  to  strike  her  blow.  Justice  does  not  -seek  rigid  rules  that 
know  no  yielding,  but  with  a  consistent  care  adapts  itself  to  the 
thousands  of  cases  similar  and  yet  different. 

JameSs  Wyatt  Oatbs. 

Abbeville^  Ala.. 
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BONDS  AND  AFFIDAVITS. 

In  all  cases  of  Attachment^  Arrest  and  Sequestration,  as  also  in 
Suspensive  and  Devolutive  Appeals,  the  bond  is  made  payable  to  the 
Clerk  of  the  County  issuing  the  process  or  granting  the  order,  as  the 
case  may  be;  injunction  bonds  are  excepted  from  this  rule,  and  are 
still  payable  to  the  defendant  in  injunction,  ut  ante. 

The  amount  of  bond  in  arrests  of  the  debtor  and  attachments  ex- 
ceeds by  one-half  the  amount  claimed,  and  in  suspensive  appeals,  by 
one-half  ^the  amount  covered  by  the  judgment  appealed  from.  The 
amount  of  bond  in  sequestrations,  injunctions  and  devolutive  appeals 
is  not  regulated  by  law,  but  is  fixed  by  the  Judge  ordering  the  writ 
on  granting  the  appeal,  according  to  the  nature  and  circumstances  of 
the  particular  case.  No  bond  is  required  in  provisional  seizures  nor 
in  injunctions  predicated  upon  either  of  the  following  grounds 
enumerated  in  article  738  of  the  "Revised  Louisiana  Code  of  Prac- 
tice:" 

1.  When  the  debtor  alleges  under  oath  that  he  has  paid  the  debt 
for  which  he  is  sued. 

2.  That  it  has  been  remitted  by  the  creditor. 

3.  That  it  has  been  extinguished  by  transaction,  novation,  or  in 
some  other  legal  manner. 

4.  That  time  has  been  granted  to  him  for  paying  the  debt,  although 
this  circumstance  be  not  mentioned  in  the  contract. 

6;  That  the  act  containing  the  privilege  or  mortgage  is  forged. 

6.  That  it  was  obtained  by  fraud,  violence,  fear  or  some  other  un- 
lawiiil  means. 

7.  That  he  has  a  liquidated  account  to  plead  in  compensation  of 
the  debt  claimed. 

8.  And  finally,  that  the  action  for  the  recovery  of  the  debt  is 
barred  by  prescription. 

The  debtor  may  be  released  from  arrest  by  complying  with  either 
of  the  requirements  prescribed  in  articles  218  and  219  of  the  Code 
of  ,Ptaotice,  and  may  cause  the  seizures  effected  in  attachments^  se- 
qneslialioDS  and  provisional  seizures  to  be  released  on  conforming 
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with  the  requirements  of  articles  259,  279  and  289  of  the  Code 
of  Practice,  respectively.  He  may  likewise  cause  injunctions  in  cer- 
tain cases,  when  the  injury  alleged  is  not  irreparable,  to  be  dissolved 
on  complying  with  the  provisions  of  article  307  of  the  Code  of  Prac- 
tice. 

It  suffices  in  all  cases  for  the  issuance  of  conservatory  writs  in  the 
absence  of  the  plaintiff  from  the  Parish,  that  the  required  oath  be 
made  by  his  agent  or  attorney-at-law,  to  the  best  of  his  knowledge 
and  belief.  The  evidence  of  this  absence,  however,  should  appear 
by  the  affidavit  and  not  aliunde;  it  is  a  condition  pre-requisite  to  the 
granting  of  the  order  on  the  agent's  or  attorney's  oath  that  there  be 
a  prima  facie  shewing  that  the  principal  is  absent.  Such  oaths, 
whether  by  the  plaintiff,  his  agent  or  attorney,  may  be  taken  indif- 
ferently before  any  Judge,  Justice  of  the  Peace,  or  Clerk  of  Court: 
Revised  Statutes^  §2567.  The  affidavits  to  be  made  for  the  issuance 
of  these  writs.,  should  rigidly  conform  with  the  respective  articles  of 
the  Code  severally  appertaining  to  the  same;  that  is  to  say,  the  attadi- 
ments,  when  the  debt  is  due,  with  Article  243;  not  due,  with  Ard- 
cle  244;  in  arrests,  if  debt  be  due,  with  Article  214;  if  not  due,  with 
Article  221;  in  sequestrations,  with  Article  275;  in  provisional 
seizure,  at  instance  of  the  lessor,  with  Article  287,  and  other  persons, 
Articles  289,  290  and  291;  in  injunctions,  ordinarily,  with  Artide 
304,  and  in  extraordinary  cases,  with  Article  739. 

These  extraordinary  auxiliary  remedies  which  the  law  allows  to 
accompany  the  principal  demand  in  particular  cases,  are  rigidly  con- 
fined within  the  limits  assigned  them;  the  party  to  avail  himself  of 
them,  must  bring  himself  strictly  within  the  pale  of  the  law,  he  must 
take  the  oath  prescribed  and  give  the  bond  required  (when  the 
latter  is  necessary)  in  form  and  substance,  as  the  law  provides,  and 
leave  nothing  to  be  supplied  by  inference  or  construction. 

William  H.Jack* 

Natchitochefl,  La. 


Alteration  of  Negotiable  Instruments.  643 


ALTERATION  OF  NEGOTIABLE  INSTRUMENTS. 


DEFINITION  AND  EFFECT  OF  ALTERATION. 


§  1.  Any  change  in  the  terms  of  a  written  contract  which  varies 
its  original  legal  effect  and  operation^  whether  in  respect  to  the  obli- 
gation it  imports,  or  to  its  force  as  matter  of  evidence,  when  made 
by  any  party  to  the  contract,  is  an  alteration  thereof,  unless  all  the 
other  parties  to  the  contract  gave  their  express  or  implied  consent  to 
8uch  change.  And  the  effect  of  such  alteration  is  to  nullify  and  de- 
stroy the  altered  instrument  as  a  legal  obligation. 

This  principle  of  law  is  essential  to  the  integrity  and  sanctity  of 
contracts;  and  in  England  it  has  been  extended  to  a  degree  which 
has  not  found  favor  in  the  American  Courts.  There  it  has  been  ad- 
judged that  a  deed,  bill,  note,  guaranty,  or  other  written  executory 
contract  is  avoided  by  any  material  change  in  the  terms  thereof,  al- 
though that  change  be  made  by  a  stranger,  upon  the  ground  that  the 
custodian  of  an  instrument  is  bound  to  preserve  its  integrity,  and  as 
it  would  be  avoided  if  altered  by  himself,  so  it  should  be  avoided,  if 
through  his  negligence,  it  were  altered  by  another.^  And  the  like 
views  prevail  in  Scotland.^ 

In  the  United  States  a  more  liberal  view  prevails  as  to  the  rights 
of  the  beneficiary  of  a  written  contract,  and  if  a  stranger  without 
any  complicity  with  him,  intermeddles  and  changes  its  terms,  he  is 
deemed  a  spoliator,  and  the  act  is  termed  a  spoliaJtimi  being  an  in- 
fringement of  the  right  of  all  parties;  but  it  is  considered  more  the 
misfortune  than  the  fault  of  the  holder  that  a  third  party  should  have 
trespassed  on  his  property,  find  he  is  not,  therefore,  made  the  victim 
of  his  conduct.  Therefore,  the  term  alteration  in  this  country  is  un- 
derstood to  signify  a  material  change  in  the  contract  by  a  party 
thereto,  and  no  spoliation  will  avoid  a  bill  or  note,  (being  the  act  of 
a  stranger,)  unless  it  be  so  great  as  to  render  the  words  unintelligible 


'Master  vs.  Miller,  4  Term  B.,  320;  2  H.  BL,  140,  where  the* alteration  was  made 
by  a  stranger.    Davidson  va.  Cooper,  11  M.  &  W.,  778;  13  M.  &  W.,  243. 

^Bobinson's  Practice  (N.  ed.)  137;  Byles  on  Bills,  (Sharswood's  ed.)  top  p.  472; 
Marobie  vs.  Macfarlane,  Thompson  on  Bills,  110. 
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or  uncertain^  in  which  case,  it  is  regarded  as  a  virtual  destruction 
of  it.^ 

The  English  doctrine  that  spoliation  by  a  stranger  avoided  the  in- 
strument, has  been  characterized  by  Judge  Story  as  repugnant  to 
common  sense  and  justice,  and  deserving  no  better  name  than  a 
technical.^ 

§  2.  It  was  insisted  at  one  time  that  the  avoidance  by  alterations 
applied  only  to  deeds,  because  of  their  solemn  character,  but  where 
the  date  of  a  bill  was  altered  by  the  payee,  another  indorsed  by  him 
to  a  holder  for  value  without  notice,  it  was  held  that  he  could  not 
recover,  and  it  was  well  said  by  Ashurst '?  "There  is  no  magic  in 
parchment  or  wax,  and  the  principle  to  be  extracted  from  the  cases 
is  that  any  alteration  avoids  the  contract.'^  And  such  are  the  con- 
stant and  essential  uses  to  which  negotiable  instruments  are  pat,  that 
it  has  been  considered  that  more  dangerous  consequences  would  flow 
from  a  leniency  toward  alterations  in  bills  and  notes,  than  in  deeds.^ 

§  3.  The  alteration  may  consist  in  changing  its  (1)  date,  or  the  (2) 
time  or  (3)  place  of  payment,  or  the  (4)  amount  of  principal  or  (5) 
interest  to  be  paid,  or  the  (6)  medium  or  currency  in  which  payment 
is  to  be  made,  or  (7)  the  number  or  the  relations  of  the  parties,  or 
in  (8)  the  character  and  effect  of  the  instrument  as  matter  of  obliga- 
tion or  evidence. 

And  the  alteration  may  be  effected  by  adding  to  the  instrument 
some  new  provision,  or  by  substituting  one  provision  for  another,  or 
by  obliterating  or  substracting  from  it  some  provision  incorporated 
in  it. 

It  will  be  no  answer  to  a  plea  of  alteration  that  its  operation  is 
favorable  to  the  parties  effected  by  it,  whether  in  lessening  the 
amount  to  be  paid,  enlarging  the  time  of  payment,  or  otherwise.  No 
man  has  a  right  to  vary  another^s  obligations  at  his  discretion, 
whether  for  his  good  or  ill.  It  ceases  when  varied  to  be  that  others 
act,  and  sufficient  for  him  to  siy^^'NonJiaec  in  fc^deraveni"  It 
may  be  questioned  whether  or  not  prolongation  of  time,  decrease  of 
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amount,  or  other  apparently  beneficial  alteration,  is  really  so,  A 
debtor  may  make  provision  for  payment  on  one  day,  and  not  be 
ready  on  another.  A  decrease  of  the  amount  destroys  the  identity, 
and  confuses  the  traces  of  his  obligation,  and  every  reason  of  policy 
and  principle  forbid  that  the  laws  should  tolerate  tampering  with  the 
right  and  engagements  of  others. 

Alteration  of  Date, 

§  4.  In  the  first  place,  as  to  the  DAtE  of  the  bill  or  note,  it  is  ob- 
vioasly  a  most  material  part  of  it,  indicating  the  time  it  became  a 
subsisting  contract,  and  the  time  when  the  contract  is  to  be  performed 
in  many  cases,  and  a  thousand  circumstances  may  arise  adding  ad- 
ditional consequence  to  the  question  when  the  instrument  was  issued. 

Therefore,  any  change  in  the  date  imparts  a  new  legal  effect  and 
operation  to  it,  and  is  a  material  alteration  which  avoids  it  as  against 
prior  parties  even  in  the  hands  of  a  bona  fide  holder  without  notice.^ 

It  matters  not  that  the  time  of  payment,  by  relation  to  the  date, 
may  be  prolonged,  for  suffice  it  to  say  it  was  not  the  time  agreed  on. 
Thus,  in  a  case  before  the  United  States  Supreme  Court,  where  the 
maker  of  the  note,  drawn  payable  one  year  from  date,  changed  "Sep- 
tember 11/'  to  "October  11,"  before  delivery  without  consent  of  his 
surety,  it  was  held  that  the  note  was  avoided  as  to  him. ^ 

The  alteration  may  be  in  the  year,'  or  the  month,*  or  the  day  of 
the  month ,^  or  in  all  three.^ 

Even  where  a  note  was  altered  in  date  to  one  day  previous,  and 
the  eflFect  as  to  its  time  of  maturity  remained  unchanged,  because 
of  the  circumstance  that  originally  it  would  have  fallen  due  as  its 


» Master  tw.  Miller,  4  Term  B.,  320;  2  H.  Bl.,  140;  Owings  vs,  Amot,  33  Miiw.,  406 
Britton  vs.  Dierker. 

•Wood  w.  Steele,  6  Wallace,  80,  (1867).  Swayne,  Judge,  saying:  "The  grounds 
of  the  discharge  in  such  cases  are  ohvious.  The  agreement  is  do  longer  the  one 
into  which  the  defendant  enteredj^  Its  identity  is  changed,  another  is  substituted 
without  his  consent,  and  by  a  party  who  had  no  authority  to  consent  for  him. 
There  is  no  longer  the  necessary  concurrence  of  minds.  If  the  instrument  be 
under  seal,  he  may  well  plead  that  it  ia  not  hia  deed^  and  if  it  be  not  under  seal 
that  he  did  .not  so  promise.  In  either  case,  the  issue  must  necessarily  be  found 
for  him.  To  prevent  such  tampering,  the  law  does  not  permit  the  plaintiff  to 
fall  back  upon  the  contract  as  it  was  originally.  In  persnance  of  a  stem  but 
wi«e  policy,  it  annuls  the  Instrument,  as  to  the  party  sought  to  be  wronged." 

*Bus0el  t».  McNab,  Scotch  case,  Thompson  on  Bills,  111. 

*  Jloob  V8.  Hart,  2  Starkee,  45. 

^Onthwaite  w.  Luntly,  4  Camp.,  179;  Master  tw.  Miller,  4  T.  R.,  320,  see  supra, 

*  Walton  «8.  Hastings,  4  Camp.,  223. 
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face  imported,  on  Sunday,  and  therefore  would  have  been  legally 
due  on  Saturday,  and  by  the  change  of  date  it  fell  due  on  Satur- 
day, so  that  in  point  of  fact,  Saturday  in  either  case  was  its  day 
of  payment.  It  was  heldy  that  it  was  avoided  by  the  altera- 
tion.^ And  the  decision  seems  clearly  right.  The  maker  appeared 
to  be  bound  as  of  a  day  prior  to  his  biadkig  himself.  The  identity 
of  his  contract  was  destroyed;  and  its  legal  effect  changed.  Ques- 
tions of  his  own,  and  of  others  solvency,  might  arise  making  a  day 
material.  His  memory  and  his  memoranda  might  be  challenged,  or 
contradicted.  And  then  although  no  actual  iujuDr  might  result,  the 
inflexibility  oi  the  principle  is  essential  te  prevent  its  possibility. 

It  has  been  held,  that  the  date  of  an  indorsement  on  assignmeDt 
is  not  a  material  part  of  it ;  and  that  an  alteration  oi  it  wil  ^^U  vitiate 
the  holder's  title  to  the  whole  amount  f  but  the  date  may  be  very 
material  when  the  question  arises  whether  or  not  the  indorsement 
was  made  before  or  after  maturity,  and  this  doctrine  does  not  seem  to 
us  maintainable. 

Alteration  in  time  of  Payment, 

§  5.  In  the  second  place  as  to  the  time  of  paymenty  specified  or 
iroplied  in  the  bill  or  note,  a  change  of  such  time  is  obviously  of  the 
&ame  nature  as  a  change  in  the  date — identical  in  principle  and 
effect;  and  whether  such  change  delays,  accelerates,  or  preserves  in 
legal  effect  the  time  specified  or  implied  for  payment,  it  constitutes 
a  material  alteration.*  Thus,  if  the  bill  be  payable  on  demand,  and 
i-i  altered  to  read  one  day  after  date,  it  is  materially  varied;*  so  a 
fcubstitution  of  ''after  date''  for  ''after  sight'';'^  or  the  date  of  day,  or 
month,  or  year,  efftcts  the  same  result.^  And  where  a  party  gave 
authority  to  another  to  draw  a  bill  upon  him  at  "ninety  days  firom 
the  10th  of  April/'  on  alteration  to  the  "I6th  of  April,"  unauthor- 
ized by  him,  was  held  to  discharge  his  liability  as  acceptor  under  the 
authority,  although  the  time  of  paymedPwas  extended  six  days.' 


^Stephens  i».  Graham,  7  Sergt  &  B.,  505. 

Griffith  t».  Cox,  1  Tenn.,  210. 

'Miller  w.  GUleland,  19  Penn.  St.,  119;  Lealer  i«.  Rogers,  18  B.  Monroe,  528; 
Outhwaite  tw.  Luntley,  4  Camp,  179;  Bathe  t».  Taylor,  15  East,  412. 

•Murdoch  w.  Lee,  4  Pat,  Ap.  Ca.,  261  (Scotch  caae);  Thompson  on  Bills,  111,  the 
object  being,  as  the  annotator  observes,  to  make  the  bill  bear  interest 

^Long  V8.  Moor,  3  Esp.,  155 ;   note  Anderson  vs,  Langdale,  3  B.  &  Ad.,  660. 

Thompson  on  Bills  (Wilson's  ed.),  Ill;  Lewis  t«.  Kramer,  3  Md.,  265. 

^Lewis  v$,  Kramer,  3  Md.,  265. 
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Atteration  in  the  Place  of  Payment. 

§  6.  In  the  third  place^  as  to  place  of  payment,  when  the  bill  or  note 
has  been  drawn  payable  at  a  particular  place,  the  obliteration  of  such 
place  so  as  to  make  it  payable  generally  constitutes  a  material  alteration 
as  against  all  parties  not  consenting;^  and  likewise  where  no  place  is 
designated,  it  b  a  material  alteration  to  insert  one.^  And  a  fortiori  it 
is  a  material  alteration  to  obliterate  one  place  and  insert  another.  Thus, 
where  the  drawer  of  a  bill  after  acceptance  and  without  accept oi*^s 
consent,  wrote  after  the  acceptance  **payable  at  Mr.  jB.'«,  Chiswell 
street/'  it  was  held  a  material  alteration,  and  the  acceptor  discharged,^ 
though  in  England  it  was  formerly  held  otherwise.^  So,  striking 
out  "in  London/'  and  thus  making  the  bill  payable  generally.*  Even 
a  bona  fide  holder  can  not  recover  upon  an  acceptance  so  altered,^ 
nor  upon  a  note  so  altered  against  parties  prior  to  the  one 
making  the  alteration  f  changing  the  place  of  date  would  change  the 
-i'»hts  of  the  [mrties,  and  hence  bears  alteration.* 

§  7.  In  England  and  in  many  of  the  United  States,  it  is  pro- 
vided by  statute  that  acceptances  of  bills  drawn  payable  at  a  banking 
house,  or  other  particular  place,  shall  be  deemed  general  acceptances, 
unless  the  drawer  adds  special  words  limiting  the  payment  to  a  par- 
ticular place.  The  effect  of  these  statutory  provisions  is  that  it  is 
not  necessary  to  aver  or  prove  presentment  at  such  place  in  an  action 
against  the  acceptor,  who,  however,  may  show  any  loss  resulting 
from  non-presentment  there.  But  an  indorser  is  absolutely  dis- 
charged by  failure  to  make  due  presentment  there.^ 

These  provisions  do  not  affect  the  rules  applying  to  alterations. 
The  acceptor  has  a  right  to  deposit  the  amount  at  the  particular 
place  designated;  and  that  done  his  obligation  is  discharged.  There- 
fore, the  insertion  of  a  particular  place  would  materially  vary  his 
rights.     Besides,  as  said  by  Abbott,  C.  J.:  "Suppose  a  bill  so  altered 

'McCorbin  vs.  Turnbull  (ScotcA  caae),  Thompson  on  Bills,  112. 

K^hitty  on  Bills  (13th  Am.  ed.),  top  p.  209-211, 183, 184. 

Tidmarsh  vs.  Grover,  1  Maule  &  S.,  735. 

*Coirie  w.  Halsall,  4  B.  &  Aid,  197  (E.  C.  L.  R.);  3  Stark,  36;  see  also,  Tidmareh 
w  Grover,  1  Manle  &  S.,  735 ;  Rex  t».  Treble,  2  Taunt.,  328. 

*Trapp  tw.  Spearman,  3  Esp.,  57,  in  which  case  the  insertion  on  a  bill  "when  due  at 
the  Oro&skeyg,  Blackfriar^s  Boad,"  was  held  immaterial.  See  also,  Marson  vs.  Petit, 
1  Camp.,  Si. 

*Burchfield  vs.  Moore,  25  Law  &  Eq.,  123;  5  El.  &  B.,  683. 

'Nazro  vs.  Fuller,  24  Wend.,  374. 

*Mahaiwe  Bank  vs.  Douglass,  31  Conn.,  170. 
1  and  2  Ga.,  4th  ch.,  78. 
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to  be  indorsed  to  a  person  ignorant  of  the  alteration ;  his  right  to  sne 
his  indorser  would,  as  the  bill  appears,  be  complete,  upon  default 
made  where  the  bill  is  payable;  whereas,  in  truth,  the  acceptor,  not 
having  in  reality  undertaken  to  pay  there,  would  have  oomnutted 
no  default  by  such  non-payraent.  I  am  of  opinion,  therefore,  that 
the  alteration  is  in  a  material  part  of  the  bill,  and  the  acceptor  b, 
in  consequence,  discharged."^ 

§  8.  Whether  a  memorandum  of  the  place  of  payment  is  to  be 
considered  as  a  part  of  the  contract,  or  merely  as  a  direction  where 
payment  will  be  made  has  been  questioned;  but  it  seems  now  settled 
that  it  enters  into  the  contract  and  is  a  material  alteration. 

In  Bank  of  America  vs.  Woodworth,  18  Johns.,  315,  it  appeared 
that  an  accommodation  note  had  been  made,  dated  and  indorsed  in 
blank  at  Albany,  where  the  parties  resided,  and  that  the  maker  with- 
out the  indorser's  knowledge  or  consent  wrote  in  the  margin,  "paya- 
ble at  the  Bank  of  America,''  t.  e.,  in  New  York  City.  The  Supreme 
Court  held  the  alteration  immaterial,  on  the  ground  that  an  indorser 
in  blank  leaves  the  place  of  payment,  when  none  is  designated,  to  the 
subsequent  discretion  of  the  maker,  except  only  when  he  appoints 
one  in  bad  faith,  or  at  an  unreasonable  distance. 

But  this  decision  was  overruled  on  appeal,  (  Woodworth  vs.  Bank 
of  America^  19  Johns.,  391),  the  Court  ruling  that  a  written  instrn- 
ment  might  be  varied  by  a  memorandum  in  the  margin,  and  that 
the  terms  of  such  memorandum  had  the  same  effect  as  if  contained 
in  the  body  of  the  instrument;^  and  that  this  was  a  material  altera- 
tion, because  "it  subjected  the  indorser  to  new  and  unexpected  liabil- 
ities. By  the  note,  as  originally  drawn,  he  bound  himself  to  pay  in 
the  event  of  non-payment  on  a  demand  being  made  of  the  maker 
personally,  or  at  his  residence,  by  the  addition  of  the  memorandum^ 
he  is  made  liable  upon  a  demand  of  payment  at  New  York,  which, 
but  for  that  memorandum  would  have  been  perfectly  nugatory.  It 
rendered  valid  a  notice  of  non  payment,  ^hich  was  received  one  or 
two  days  later  than  that  which  he  contemplated  at  the  time  of  his 
indorsement,  a  circumstances  by  which  he  does  not  indeed  appear  to 
have  been  injured,  but  which  certainly  increased  his  risks,  and  les- 
sened his  prospects  of  indemnity, 

*McInto8h  V8.  Haydon,  Ry.  A  M.,  362 ;  Desbro^s^  vs.  Weatherby,  1  M.  A  Rob., 
438;  Cowie  vs,  Haleall,  4  B.  &  Aid.,  497;  Taylor  t».  Moseley,  1  M.  &  Rob.,  439,  n.; 
Gbrdner  vs.  Walsh,  6  El.  A  B.,  83;  Burchfield  vs.  Moore,  5  El.  A  B.,  683 ;  Bank  of 
America  vs.  Woodworth,  19  Johns.,  391;  Oakey  vs,  Wilcox,  3  How.  Miss.,  330;  White 
08.  Haas,  32  Ala.,  430. 

•Starr  vs.  Meicalf,  4  Camp.,  217;  Trecothick  vs.  Edwin,  1  8tarkie*«  R.,  469;  Plitt 
Smith,  14  Johns.,  368;  Jones  vs.  Failes,  4  Mass.,  244. 
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Alteration  in  Amount  of  Principal  and  Interest. 

§  9.  In  the  fourth  place,  as  to  the  amount  of  principal  for  which 
the  bill  or  note  is  executed,  any  change  thereof  is  a  material  altera- 
tion, whether  it  be  increased^  or  lessened;*  for  it  is  a  palpable  vari- 
ance of  the  instrument's  legal  effect  in  its  most  vital  part.  Indeed, 
an  alteration  to  a  larger  amount  is  a  forgery;  and  so  also  of  a  smaller 
amount,  if  with  fraudulent  intent. 

It  has  been  held  that  where  the  principal  altered  a  note  so  that  its 
amount  was  lessened,  and  then  delivered  it  to  the  payee,  the  surety 
was  not  discharged.*  Certainly  the  identity  of  the  contract  was  de- 
stroyed, and  it  is  difficult  to  reconcile  this  case  with  the  principles 
and  authorities  already  stated.  Doubtless,  the  idea  that  it  was  a  re- 
lease, and  therefore  a  benefit  to  the  surety,  pro  tanto,  had  a  weighty 
influence  with  the  Court;  but  the  law  denominates  any  change  in  the 
legal  effect  of  a  contract  an  alteration,  and  its  policy  is  to  tolerate  no 
tampering  with  written  instniments. 

§  10.  In  the  ffth  place,  as  to  interest,  any  addition  of  words 
making  the  bill  or  note  bear  interest  when  it  originally  did  not,  or 
changing  the  time  when  interest  should  run,  or  varying  the  per  cent- 
age  of  interest,  is  of  the  same  character  as  if  it  changed  the  princi- 
pal. Where  *'vnfh  lawful  interest^*  were  written  on  the  corner  of  the 
note;*  where  "loith  interest  from  dat^'  were  incorporated  in  it;*  and 
where  "vnth  interest"  were  written  by  the  maker  after  it  had  been  in- 
dorsed, but  before  delivery  to  the  payee,  it  was  alike  held  to  be  mate- 
rial, and  to  avoid  the  note  as  against  non-consenting  parties;**  where 
'^with  interest  payable  semi-annually''  were  inserted  before  delivery  to 
payee;^  and  where  they  were  inserted  afterwards,®  the  surety  was  dis- 
charged; and  where  '^with  interest''  was  added,  but  without  fraudu- 
lent intent,^  and  "interest  to  be  paid  annually."  *^So,  adding  ''eight 
per  cent,  interest;"^^  or  "bearing  ten  percent,  interest  from  maturity.'"* 
A  change  of  per  centage  is  of  like  effect.     Thus,  where  ''nine  per 

'Bank  of  Commerce  w.  Union  Bank,  3  Comstock,  230;  Goodman  tw.  Eastman,  4 
N.  H.,  465. 

^Stevens  w.  Graham,  7  Sergt.  &  R.,  605;  Leith  t».  Elphiston,  Scotch  case,  Thomson 
on  BillB,  (Wilson's  ed.)  111.  »Ogle  w.  Graham,  2  Penn.,  132. 

♦Warrington  tw.  Early,  2.  El.  &  Bl.,  763;  see  also  Sutton  tw.  Toomer,  7  B.  &  C,  416. 

•Brown  w.  Jones,  3  Porter,  Ala.,  420.         'Waterman  tw.  Vose,  43  Maine,  504. 

"nSeSvi.  Homer,  63  Pcnn.,  St.,  327.  ^Dewey  tw.  Reed,  40  Barbour,  16. 

•Fay  w.  Smith,  1  Allen,  477.  ^^Boalt  tw.  Brown,  13  Ohio,  N.  S.,  364. 

"Hart  M.  Cloiifler,  30  Ind.,  210.  "Le  tw.  Starbird,  65  Maine,  491. 
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cent,^'  was  added  to  the  words  of  a  note  '*on  demand  and  interedf^ 
and  where  twelve  per  cent,  was  changed  to  ten.^ 

So  interlining  the  word  **paid'*  before  ^^annuaUy*^  in  the  expres- 
sion :  ^Hhe  above  to  be  at  ten  per  cent,  annually. ^^^ 

Alteration  in  Medium  of  Payment. 

§  10.  In  the  sixth  place,  as  to  the  medium  of  payment,  a  change  of 
the  kind  of  currency  as  by  the  addition  of  the  words,  *Hn  spem^^  to 
a  bond  after  the  sum;^  or  of  the  denomination^  as,  ''from  pounds  into 
dollars;  from  sterling  pounds  into  current  pounds,^'*  even  though  it 
could  do  no  possible  injury,  would  avoid  the  instrument,  and  there 
might  be  cases  in  which  positive  or  possible  injury  would  result  So, 
if  the  instrument  be  payable  in  goods,  on  the  same  principle,  if  the 
style  or  character  of  the  goods  were  changed^  it  would  be  vitiated. 
It  was  so  held  where  a  note  was  payable  ^Hn  merchantable  neai  stocky 
and  the  word  ^^young**  was  interpolated  after  merchantable;^  so  add- 
ing ''good"  ''hard^^  before  "wood;'''  so  writing  ''good"  before  "mer- 
chantable wooV^ 

Altei^ation  in  Respect  to  the  Parties  to  the  Instrument. 

§  12.  In  the  seventh  place,  as  to  the  parties  to  a  bill  or  note,  any 
change  in  the  personality,  numbery  or  relations  of  the  parties,  is  a  ma- 
terial alteration.  Thus,  where  C,  member  of  the  firm  of  C.  &  Co., 
obtained  an  accommcdation  indorsement  to  his  individual  note,  and 
then  added  "&  Co."  to  his  signature,  thus  making  it  his  firm's  notr, 
it  was  held  a  material  alteration.^  When  there  are  several  makers 
or  co-sureties,  the  addition  of  another  maker*^  or  co-surety"  constitutes 
a  material  alteration;  for  the  addition  of  another  maker  destroys  the 
integrity  of  the  original  contract;  and  the  addition  of  another  surety 
changes  the  right  of  the  sureties  in  respect  to  the  proportion  of  con- 
tribution for  which  each  is  liable  to  the  others.  And  the  erasure  of 
the  name  of  one  of  two  drawers  or  makers,^  or  payees,*^  who  have 

»Ivory  tw.  Michael,  33  Miss.,  398.  *Whitmer  w.  Frye,  10  Mo.,  348  (»  bond.) 

•Paiterson  tw.  McNeely,  16  Ohio  St.,  348.  *Darwin  t».  Rippey,  63  N.  C,  31& 

^Stevens  tw.  Graham,  7  Sergt.  &  R.,  605.  •Martendale  tw.  FoUet,  1  N.  H,  95. 

^Schwalm  tw.  Mclntjre,  17  WU.,  232.  "State  tw.  Cellej,  quoted  in  1  N.  H,  97. 

*Hask«ll  tw.  Champion,  30  Miss.,  136. 

>®Gardner  tw.  Welsh,  5  El.  &  B.,  82;  overruling  Qitton  tw.  Simpson,  8  Ad.  &  El» 
136;  see  Gould  tw.  Coombs,  1  C.  B ,  543;  2  Parsons*  N.  &  B.,  666-7. 

"McVean  tw.  Scott,  46  Barbour,  379. 

"Mason  tw.  Bradley,  11  M.  &  W.,  690;  Gillett  tw.  Sweat,  1  Gilman,  475;  Calltndar 
tw.  Kirkpatrick,  Scotch  case,  Thomson  on  Bills,  (Wilson's  ed.)  112. 

^•Cumberland  Bank  tw.  Hall,  1  Ha'sted,  215. 
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indorsed  the  paper,  or  of  one  of  several  co-sureties,^  is  likewise  ainate- 
rial  alteration.  So  the  substitution  of  one  drawer  or  drawee,  or 
maker  or  co-maker  for  another,  is  of  like  effect.^ 

§  13.  Whether  or  not,  when  there  is  only  one  maker,  the  addition 
of  another  is  an  alteration  which  discharges  him,  is  a  question  upon 
which  the  authorities  are  divided.  In  New  York,  where  a  note  was 
offered  in  part  payment  of  a  purchase,  and  the  seller  refused  to  take 
it  unless  the  buyer  added  his  name  under  the  maker's,  such  a  signa- 
ture and  transfer  was  held  to  make  the  signer  jointly  and  severally 
liable  with  the  maker  to  the  holder  of  the  note,  and  an  action  wal 
allowed  against  both  as  joint  makers.^  But  in  a  subsequent  case, 
where  the  payee  wrote  his  name  under  the  maker's,  adding  to  it  the 
word  ''security,"  it  was  held  a  material  alteration.*  There  are  other 
cases  in  the  same  State  in  which  it  is  held  that  the  addition  of  an- 
other name  as  maker,  where  there  was  but  one,  is  not  a  material 
alteration,  the  additional  maker  being  regarded  as  a  guarantor.^  In 
Scotland  it  has  been  decided,  in  opposition  to  the  English  authorities, 
that  a  new  acceptor  had  been  added  to  the  address  of  the  bill,  and 
had  accepted  without  the  drawer's  knowledge,  after  delivery  of  the 
bill  to  the  other  acceptor,  for  whose  accommodation  it  was  drawn. 
"But,"  says  Parsons,  commenting  on  this  decision,  "we  think  the 
wiser  rule  is  that  which  looks  first  to  the  integrity  of  the  instrument, 
and  secures  that^  though  there  be  no  actual  injury  nor  purpose  of 
fraud."* 

The  preservation  of  the  integrity  of  Ihe  instrument  is  certainlya 
matter  of  prime  importance;  and  where  there  are  several  makers  and 
another  is  added,  it  is  undoubtedly  destroyed.  But  when  a  note  com- 
mences, ^'I  promise,"  and  after  being  signed  by  the  maker,  another 
name  is  added,  while  the  construction  of  law  is  that  he  becomes  also 
a  maker;  still,  it  may  be  observed  that  the  addition  does  not  vary 
the  liabilities  of  the  original  maker,  nor  can  it  in  any  way  affect  an 
agreement  between  him  and  other  makers  for  contribution,  there  be- 
ing no  others  with  whom  it  could  exist.  There  could  be  no  motive 
of  fraud  to  induce  such  a  signature;  and  while  consistently  with  the 
general  principle  laid  down,  it  might  be  regarded  as  material  altera- 


^McCramer  «.  Thompeon,  21  Iowa,  244;  Hall «.  McHenry,  19  Jd,  521« 

*DaTiB  w.  Coleman,  7  Iredell,  424;  Mahaiwe  Bank  w.  Douglas,  31,  Ck)nn.,  170; 
State  w.  Polk,  7  Blackford,  27;  Richmond  Manf.  Co.  w  Davis,  id,. 412;  Smith  vs. 
Weki,  2  Barr.,  54;  Fleming  w.  Thomson  on  Bills,  112. 

•Ptotridge  «.  Colby,  19  Barbour,  24S.      *Chappell  w,  Spencer,  23  Barbour,  684. 

•Browneil  w.  Winnie,  29  N.  Y.,  4(X^  McCaughey  w.  Smith,  27  N.  Y.,  89,  Balcomf 
i^  dfMeotlng.  ^2  Parsons'  N.  &  B.,  569. 
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tion,  because  impairing  the  original  form  of  the  maker's  contract 
osten&ibly,  the  admission  of  evidence  to  explain  the  circaDOstaoces, 
and  the  exception  of  such  a  case  from  the  ordinary  rule  would  seem 
to  be  a  reasonable  relaxation  to  effectuate  the  ends  of  justice. 

§  14.  A  change  of  the  personality  of  the  party  is  material.  Thus 
adding  or  erasing  ^'junior/'  in  the  signature/  or  changing  the  chris- 
tian name  from  *' William'^  to '^  Thomas,^'^ 

Alterations  in  the  name,  number  or  relation  of  the  acceptors,  or 
indorsers,  stand  on  same  footing  as  of  other  parties.  Cbangiiig  an 
Ihdorser's  christian  name/  or  adding/  or  erasing^  that  of  an  ac- 
ceptor. 

The  interlining  of  the  words  "jointly  and  severally/' or  "8eve^ 
ally/'  or  "or  either  of  us"  in  a  note  joint  and  not  several,  would  be 
a  material  alteration,  as  they  would  engraft  upon  the  joint  a  several 
obligation.^  But  where  a  joint  note  has  the  effect  to  bind  the  par- 
ties jointly  and  severally,  the  insertion  of  those  words  would  be  im- 
material, because  merely  expressing  what  was  already  implied.^ 

And  the  changing  of  a  note  from  '^  I  promise*'  to  ^^we  jww?u«e"iB 
material  because  it  changes  a  joint  and  several  note  into  one  joint 
only.® 

Where  the  name  of  a  surety  was  erased  by  agreement  between 
himself  and  the  payee  it  was  held  that  the  principal  was  not  affected 
as  the  payee  had  a  right  to  release  the  surety  if  he  chose  to;  and 
therefore  it  was  no  alteration.* 

The  striking  out  the  names  of  an  indorsee  on  a  special  or  full  in- 
dorsement^^ ;  or  changing  a  blank  indorsement  as  to  read  ^*  pay  to  the 
order  of  E.  S.  at  the  rate  of  25  fr.  75c.  per  £1,  'utreiro/'  Ac;  and 
writing  the  same  on  the  face  of  the  bill,"  materially  alters  the  in- 
dorser's  contract,  and  the  latter  also  the  acceptors. 


'Broaghton  us.  Fuller,  9  Vermont,  373. 

'Macara  vs.  Wataon,  Scotch  case,  Thomflon  on  Bills,  112. 

'Macara  V8,  Watson,  mpn:^ 

^Howe  C8.  Purves,  Scotch  case,  Thomson  on  Bills,  112. 

'M'Ewen  v$  Gordon,  Thomson  on  Bills,  112. 

•Perring  t».  Hone,  2  Car.  <&  P.,  401 ;  4  Bing.,  28. 

'  Gordon  w.  Sutherland,  Thomson  on  Bills  (Wilson's  Ed.),  113 ;  Miller  «.  Beed,  27 
Penn.  St.,  314 

B  HumphrewB  V8  Gillam,  13  N.  H.,  385;  Hemmenway  v$.  Stone,  7  Mass.,  58;  C3ark 
vs.  Blackstock,  Holt  N.  P.,  474. 

>  Broughton  vs.  West,  8  Georgia,  248 ;  Huntington  vs.  Finch,  3  Ohio  State,  445. 

"Grimes  vs.  Piersol,  25  Ind.,  246. 

"  Hirschfield  vs.  Smith,  Law  Rep.,  1  C.  P.,  340. 
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Writing  a  waiver  of  demand^  protest  or  notice  over  an  indorse- 
ment would  convert  a  contingent  into  an  absolute  liability,  and  there- 
fore discharge  the  indorser.^ 

Alteration  in  the  Operation  of  the  Instrument. 

§  15.  In  the  eighth  place,  a  change  in  the  character  or  effect  of 
the  instrument,  whether  in  respect  to  its  obligation,  or  to  its  weight 
in  evidence,  is  a  material  alteration.  Thus,  the  addition  of  a  seal  to 
the  signature  of  the  maker  of  a  note  converts  it  into  a  bond,  against 
which  no  plea  of  want  of  consideration  can  be  made;  and  thus  in- 
vests this  contract  with  attributes  which  he  declined  to  impart  to  it.^ 
Consequently  the  note  is  avoided. 

So  when  a  seal  is  added  to  the  name  of  one  of  several  co-makers 
of  a  note,  all  are  discharged  because  the  holder  could  not  have  the 
same  recourse  against  the  three  which  he  held  before;  one  would  be 
estopped  from  denying  a  want  of  consideration  which  might  enure 
to  the  benefit  of  all,  and  new  relations  and  obligations  would  be 
created.  * 

§  16  Many  questions  have  arisen  as  to  the  effect  of  adding  to  a 
note  after  its  delivery  the  names  of  parties  purporting  to  be  witnesses 
to  its  execution.  In  States  where  a  distinction  is  made  between  wit- 
nessed and  unwitnessed  *notes,  whether  by  the  statute  of  limitations 
or  otherwise,  it  would  seem  to  us  clear  that  the  subscription  of  his 
name  by  the  witness  after  the  delivery  would  be  a  material  alteration 
as  to  all  parties  not  consenting,  because  it  would  change  the  legal 
effect  of  the  instrument.^  Thus,  where  an  unattested  note  was  barred 
by  six  years,  and  one  attested  stood  on  the  foot  of  a  bond,  not  being 
barred  until  twenty,  and  ten  years  afi«r  its  execution,  being  four 
after  the  bar  had  accrued,  the  attestation  was  added ;  it  was  held  a 
material  alteration,  as  ''  it  at  once  infused  life  into  an  instrument 
which  had  lost  all  legal  efficacy.'^' 

So  too,  we  should  say,  that  if  the  payee  should  procure  a  person 
not  present  at  the  time  of  execution  of  the  instrument,  to  sign  his 
name  as  a  subscribing  witness,  it  would  be  prima  facie  evidence  of 
some  fraudulent  design;  and  would  in  itself  constitute  a  material 
alteration.  ^ 

^  Farmer  vs.  Band,  14  Maine,  225. 

*  United  States  t».  Linn,  1  Howard,  104 ;  Marshall  va.  Gougler,  10  Sergt.  <Sb  B.,  164 
'  Biery  vs.  Haines,  5  Whart.,  563. 

*  Eddj  «s.  Bond,  19  Maine,  461. 

*  Brackett  vs,  Mennfort,  11  Maine,  115. 

*  Homer  vs.  Wallis,  11  Mass.,  309;  See  2  Parsons,  N.  <&  B.,  555. 
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Ify  however,  a  party  actually  witnessed  the  execution  of  a  bill  or 
note,  and  afterwards,  by  request  of  the  holder,  should  without 
other's  consent,  subscribe  his  name  as  witness,  it  has  been  held,  that 
it  does  not  work  a  material  alteration,  as  it  can  work  no  harm.^  And 
the  suggestion  that  the  appearance  of  such  attestation  might  weigh 
with  the  jury  in  a  question  as  to  the  genuineness  of  the  signatures, 
has  been  thought  of  little  force.* 

But  it  is  treading  on  dangerous,  and  at  least  doubtful,  ground  to 
countenance  this  doctrine.  It  is  true  that  where  proved  to  have  been 
done  honestly  throughout,  little,  if  any,  harm  could  be  wrought ;  bat 
if  permitted  at  all,  it  is  by  no  means  clear  that  by  forging  the  names 
of  promisors  and  of  witnesses,  the  door  might  be  opened  for  exten- 
sive frauds.  Upon  the  minds  of  a  jury  the  more  solemn  the  form 
of  an  instrument  the  greater  its  weight.  Indeed,  every  mark  of  au- 
thenticity must  insensibly  or  otherwise  have  its  effect  upon  all  minds. 
Certainly  a  court  should  exact  ver}'  rigid  proof  of  perfect  good  faith; 
and  we  are  sustained  by  high  authority  in  the  opinion  which  oar 
mind  has  reached  that  it  would  be  better  not  to  permit  such  liberties 
to  be  taken  with  the  rights  of  others.'  Where  the  name  had  been 
accidentally  neglected,  so  that  its  addition  was  really  in  pursuance  of 
an  original  understanding,  it  would  be  different.*  And  very  slight 
circumstances  might  prove  such  understanding. 

It  has  been  held  t'lat  where  the  payee  of  a  note  cut  off  the  name 
of  the  attesting  witness,  he  can  not  recover  at  law,  because  it  might 
be  that  this  would  impede  the  proof  of  consideration  should  a  defense 
be  made;  and  that  equity  would  not  relieve  him,  as  it  presumed 
everything  against  a  spoliator.*  The  converse  doctrine  would  seem 
to  us  applicable  when  the  name  had  been  added. 

§  17.  It  has  been  held  that  if  a  bill  be  expressed  generally  *'for 
valtie  received/^  and  words  are  added  describing  such  consideration  as 
^^for  the  good  will  and  lease  in  trade  '^  of  a  certain  person,  or  "  for  t 
certain  tract  of  land,'^  it  is  materially  altered  and  avoided.  The 
reasons  assigned  fire,  first,  that  it  makes  the  note  a  confession  in  evi- 
dence of  a  fact  which  might  otherwise  require  extraneous  proof;  and 
second,  that  it  puts  the  holder  upon  inquiry  whether  that  considera- 
tion passed.^    The  first  reason  seems  to  us  in  itself  sufficient.    But 


1  KoUins  m,  Bartlett,  20  Maine,  319;  2  ParBons  N.  A  B.,  555. 
>  2  Parsons  N.  &  B.,  554.    *  2  Paraons  N.  &  R,  556.    ^Smith  m.  Dunham,  S  V\dk^24/^ 
»  Sharpe  w.  Bagwell,  1  Dev.  Eq.,  1 15.  •KnlU  ra.  WUliuns,  10  Eaat,  413w 

'Low  «.  Argrove,  30  Ga.,  129.  ^2  Parsons,  N.  &  B.,  562. 
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the  second  is,  at  least,  according  to  several  cases,  and  as  it  seems  to  us 
upon  principle  incorrect  in  its  statement  of  fact.  The  statement  of 
the  specific  consideration  is  an  assurance  of  some  consideration,  and 
does  not  charge  the  holder  with  inquiring  about  it.^ 

§  18,  The  addition  of  the  negotiable  words,  ''or  order/^  or 
"  bearer,'^  is  not  an  alteration  when  they  were  intended  to  have  been 
inserted,  and  were  accidentally  left  out.^  But  where  the  effect  of 
such  addition  is  to  impart  negotiability  to  an  instrument  not  designed 
to  be  negotiable,  it  is  a  most  material  alteration  in  the  nature  of  the 
contract,  and  the  bill  or  note  is  thereby  avoided.^  So  the  interlinea- 
tion of  *'  or  bearer  "  in  a  negotiable  note,  payable  to  a  certain  person 
or  Older  is  .an  alteration  of  it ;  because  it  materially  changes  the 
manner  of  its  negotiability.  It  would  not  without  the  payee's  in- 
dorsement be  evidence  of  the  amount  paid  to  him  upon  being  re- 
turned after  payment ;  and  it  might  possibly  deprive  the  defendant 
of  a  set-off  otherwise  available/  The  substitution  of  ^'or  order'' 
for  **  bearer "  would  be  different,  because  it  would  only  affect  the 
transfer  of  title  between  holder  and  transferee.* 

So  the  addition  of  the  words,  ''without  defalcation  or  sd-ofy^  where 
they  have  the  effect  they  import  would  constitute  an  alteration.* 

§  19.  Prima  facie,  as  a  general  rule,  words  on  the  back  of  a  bill 
or  note  are  not  regarded  as  a  part  of  it ;  and  therefore  the  cancella- 
tion of  an  indorsement  of  part  payment  need  not  be  explained  unless 
called  in  question.^  But  still  an  indorsement  on  the  back  of  the  bill 
or  note  might  be  material  as  a  part  of  it,  as  its  construction  is  to  be 
gathered  from  every  source  of  information  which  an  inspection  of  it 
supplies.^  And  it  may  be  shown  by  evidence  that  an  indorsement 
annexing  a  condition  to  the  payment  was  in  the  instrument  when  de- 
livered, in  which  case  it  would  be  deemed  a  material  part  of  it.^ 

^Hereth  x»,  MerchanU'  National  Bank,  34  Ind.,  380 ;  Bank  of  Commerce  t».  Bar- 
rett, 38  Ga^  126. 

^Kershaw  w.  Cox,  3  Esp.,  246;  10  East,  437;  Byrbm  t».  Thompson,  11  Ad.  <fe  El.,  81; 
See  Carisa  w.  Tattereall,  2  Man.  &  G.,  890. 

'Bruce  V9  Westcott,  3  Barbour,  374 ;  Johnson  vs.  Bank  U.  8.,  2  B.  Monroe,  310  ; 
Pepoon  vs.  Stagg,  1  Nott  &  McC,  102 ;  Edwards  on  Bills,  95. 

*8cott  w.  Walker,  Dudley,  Geo.,  243. 

*nint  CT.  Craig,  59  Barbour,  330. 

'Davis  vi.  Carlisle,  6  Ala.,  707. 

^Commonwealth  w.  Ward,  2  Mass.,  397.  See  Warner  i».  Spencer,  7  J.  J.  Marshall, 
340. 

*See  Maldron  w.  Caldwell,  7  ^(o.,  587 ;  2  Parsons  N.  <i^JR,  545. 

*Blake  n.  Coleman,  22  Wis.,.415. 
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Alteration  by  Making  or  Obliterating  Memoranda  on  Bills  ani  NoUi, 

§  20.  An  alteration  of  the  legal  import  and  operation  of  a  bill  or 
note  may  be  effected  as  readily  by  making,  or  obliterating  material 
memorandum  upon  it ;  as  by  inserting  or  erasing  provisions  in  the 
body  of  it.  Thus,  where  the  words,  ''with  lawful  interest ^^  were 
written  on  the  comer  of  a  note  after  its  execution,  it  was  said  in 
England  by  the  Court  of  Queen's  Bench :  "  This  forms  part  of 
the  contract.  It  would  clearly  have  been  so  if  it  had  been  written 
in  the  body  of  the  note,  and  we  think  a  memorandum  of  this  Mnd 
written  in  the  corner  of  the  note  is  equally  part  of  the  contract,  be- 
cause the  contract  must  be  collected  from  the  four  comers  of  the 
document,  and  no  part  of  what  appears  there  is  to  be  excluded."^  So 
where  the  maker  of  a  note  payable  generally,  wrote  on  the  margin, 
"  payable  at  Bank  of  North  America,''  it  was  held  vitiated  as  to  the 
indorser,* 

Cutting  off  or  obliterating  a  material  memorandum  which  had  the 
effect  to  make  a  note  written  on  demand  payable  on  time  f  or  which 
annexed  a  condition  to  the  payment  of  the  note  ;*  or  provided  for  a 
delay  of  collection  until  a  certain  person  should  take  it  up,  the 
maker  having  paid  it.^ 

Immaterial  Changes,  and  Memoranda. 

§  21.  Not  every  change  in  a  bill  or  note  amounts  to  an  alteration. 
If  the  legal  effect  be  not  changed,  the  instrument  is  not  altered,  al- 
though some  change  may  have  been  made  in  its  appearance,  either  by 
the  addition  of  words  which  the  law  would  imply,  or  by  striking  out 
words  of  no  legal  significance.  Thus,  writing  out  the  name  of  the 
bank  after  the  name  of  the  signature  "  cashier  "  which  was  intended 
to  bind  the  bank  is  merely  expressing  more  clearly  the  legal  effect  of 
the  signature,  and  is  not  an  alteration.^  So  the  insertion  of  a  dollar 
mark  before  the  numerals  expressing  the  amount  in  dollars  f  the  ad- 
dition in  full  of  the  christian  names  of  the  drawers  whose  surnames 
had  been  affixed  before  acceptance  ,•*  the  interlineation  of  the  sur- 

^Warrington  t».  Early,  2  El.  &  Bl. 
'Woodworth  vs.  Bank  of  America,  19  Johns,  381. 
•Wheelock  vs.  Freeman,  13  Pick,  165. 

*Wart  vs,  Pomeroy,  20  Mich.,  426.    But  query,  If  there  was  no  diafiguremeB* 
See  post 
^Johnson  ve,  Heagan,  23  Maine,  329. 

*Bank  of  Qenesee  w.  Patchin  Bank,  3  Keman,  809 ;  Folger  ti«.  Chase,  18  Pick,  63 
^Hooghton  CT.  Francis,  29  Illinois,  244,  • 

•Blair  us.  Bank  of  Tennessee,  11  Humph.,  84. 
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names  of  the  payee,  after  delivery  ;^  the  running  of  a  pen  through 
the  words,  '^Providence  Steam- Pipe  Co./'  which  was  one  name  under 
which  a  firm  did  business,  and  writing  over  it  their  style  in  the  co- 
partner's naraes,^  were  likewise  adjudged  immaterial.  So  also  where 
a  bill  was  addressed  to  a  firm  by  the  style  of  "A.,  B,  &  Co,/'  and  on 
being  accepted  by  them  in  the  name  of  "A.  <fe  B."  and  the  address 
was  changed  to  conform  to  the  acceptance,  there  being  no  question  as 
to  the  identical  firm  intended,  and  the  acceptors  being  liable  either 
way.* 

So  erasing  "  R  "  where  the  payee's  name  was  written  "  B.  R.  C.,'^ 
instead  of  "  B.  C.,''  as  intended,*  and  correcting  "  Franklin  E."  so 
as  to  read  "  Francis/'* 

And  in  no  case  is  a  change  in  the  phraseology  of  the  instrument 
material  when  it  does  not  essentially  change  its  legal  effect.^ 

Immaterial  memoranda  on  the  margin  or  other  portions  of  the  bill 
or  note  stand  on  the  same  footing  as  immaterial  insertions  incorpor- 
ated in  it.  If  they  be  merely  explanatory  of  some  circumstance 
connected  with  the  transaction  they  are  immaterial.  Thus,  where  a 
drawer  who  held  a  bill  indorsed  in  blank  by  the  payees,  wrote  under 
his  signature:  "Leftmth  Mr,  B,,  {the plaintiff ,)  as  colleUeral/'  it  was 
held  immaterial.'  So  where  a  party's  residence  was  noted  on  the  in- 
strument after  his  name.®  So  an  indication,  for  the  convenience  of 
the  holder,  where  he  would  find  his  money  when  due.* 

§  22.  So  there  are  some  changes  of  a  purely  immaterial  character 
which  do  not  change  the  effect,  or  impair  the  identity  of  the  instru- 
ment, and  therefore  are  not  alterations.  Thus,  retracing  a  faded 
name  in  clear  ink;^®  or  writing  over  in  ink  a  word  written  in  i)encil/* 
or  correcting  a  misspelling."  And  where  the  number  of  a  negotiable 
bond  was  changed,  but  it  did  not  appear  that  the  numbering  was  re- 
quired by  statute,  nor  in  any  way  affected  the  holder's  rights,  it  was 
held  immaterial.^' 

Changes  by  Express  or  Implied  Consent, 

§  23.  It  is  quite  obvious  that  where  all  the  parties  to  a  bill  or  note 
expressly  agree  to  a  change  in  any  of  its  terms,  that  they  cannot 

^Manchet  m,  Gason,  1  Brev.,  307.        'Arnold  V8,  Jones,  2  B.  I.,  345. 
'Farquhar  w.  Southey,  Moody  A  M.,  14.  *Cole  tw.  Hills,  44  N.  H.,  227. 

•Desby  tw.  Thrall,  44  Vt.,  414.  •Holland  w.  Hatch,  15  Ohio  St,  464. 

^Bachellor  i».  Priest,  12  Pick,  399;  Thomson  on  Bills,  113. 
^Stnithcrs  w.  Kendall,  6  Wright,  214.        'Walter  vs,  Cubley,  2  Cr.  A  M.,  151. 
^Dunn  w.  Clements,  7  Jones  (Law),  58.        "Keed  vs.  Roark,  14  Texas,  329. 
'*LeoDaxd  w.  Wilson,  2  Cramp  &  lA^  589. 
^^Gonunonwealth  i».  Emigrant  A  Bank,  98  Mass.,  12. 
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complain  of  such  change  as  an  alteration.  They  have  as  much  right 
to  change  as  to  make  a  contract.  And  where  all  do  not  consent, 
those  consenting  are  bound,  while  the  rest  are  discharged.^ 

Consent  may  be  given  before  the  change  is  made,  or  it  maybe 
given  afterwards  by  ratification.^  It  may  be  express,  or  it  nuiy  be 
implied  from  custom,'  or  from  the  acts  of  the  parties.* 

In  all  cases  whre  a  change  has  been  made,  it  will  be  a  question  for 
the  court  to  determine  whether  or  not  it  amounts  to  an  altetationf 
but  the  question  whether  or  not  the  parties  effected,  consented  to  it, 
is  solely  with  the  jury.* 

If  a  note  be  altered  by  one  signer  without  the  consent  of  the 
other,  and  be  sued  upon  as  their  joint  note,  the  plaintiff  may  recover 
against  the  signer  who  made  the  alteration,  but  the  other  will  be  en- 
titled to  his  costs.^ 

Under  the  English  Stamp  Acts  there  are  a  number  of  decisions  to 
the  effect  that  no  change  can  be  made  after  issue  even  by  consent  of 
all  parties.^  As  soon  as  the  instrument  is  issued  the  stamp  has  filled 
its  function.  Any  change  afterwards  is  virtually  a  new  contract  re- 
quiring a  new  stamp. 

Consent  might  be  inferred  to  the  insertion  of  negotiable  words 
where  the  party  indorsed  the  note  as  if  it  were  negotiable,'  so  also 
from  a  subsequent  acknowledgment  of  validity  by  payment  of  in- 
terest, consent  would  be  implied.*^  So  a  promise  to  pay  after  full 
knowledge  of  alteration,  and  an  offer  to  give  security  for  payment, 
would  be  competent  evidence  of  consent." 

So  the  supplying  of  an  omission,  such  as  stating  on  whose  account 
the  bill  was  drawn,  there  being  no  dispute  as  to  the  fact.'* 

Where  the  last  indorser  of  an  accommodation  bill  made  a  memo- 
randum at  the  foot  directing  its   proceeds  to  be  credited  to  the 

*  Grimstead  rs.  BriggB,  4  Iowa,  559 ;  Wilson  «8.  JamieBon,  7  Barr,  126. 

'  Cariss  vs.  Tattersall,  2  Man.  &  Q.,  890 ;  Morrison  t».  Smith,  13  Miasoori,  234. 
■  Woodworth  t».  Bank  of  A.,  19  Johns.,  391. 

*  Clote  t».  Small.  17  Wendell,  238 ;  Bowers  m.  Jewell,  2  N.  H.,  543. 

^  Stevens  vs.  Graham,  7  S.  &  B.,  505 ;   Bowers  ««.  Jewell,  2  N.  H.,  543 ;  Junes  vl 
Ireland,  4  Iowa,  63. 

*  Stoat  «8.  aoud,  5  Littell,  205 ;  Stahl  ve.  Berger,  10  Sei^  &  B.,  170. 
'  Broughton  t».  Fuller,  9  Vermont,  373. 

'Bowman  t».  Nichol,5  T.  R.,  547  ;  Bathe  tw.  Taylor,  15  East,  412;  Downes  w 
Richardson,  5  B.  <&  Aid.,  674.  *  Kershaw  v$.  Cos,  3  Esp.,  246. 

10  Cariss  is.  TattersaU,  2  Man.  &  G.,  890.    "  Humphreys  «e.  Gaillan,  13  N.  H.,  385. 
*^  Commercial  Bank  m,  Paton,  Thompson  on  Bills,  113. 
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drawer,  it  was  held  no  part  of  the  bill,  and  its  obliteration  of  no 
consequence.^ 

Changes  to  Correct  Mistakes ^  Supply  Omissions^  and  effectuate  Parties' 

Intentions. 

§  24.  In  like  manner,  where  the  change  is  made  by  implied  con- 
sent ;  as  for  instance  where  it  is  done  in  order  to  correct  a  mistake 
in  which  all  the  parties  concurred ;  or  to  supply  an  accidental  omis- 
sion and  thus  to  effectuate  the  intentions  of  all,  it  does  not  constitute 
a  legal  alteration.  For  although  it  may  sometimes  vary  the  appa- 
rent legal  effect  of  the  instrument,  it  does  not  change  the  effect 
which  they  intended  to  give  it;  but  really  effectuates  their  design  by 
giving  expression  to  it  and  prevents  it  from  being  thwarted.  Thus, 
where  1822  was  inserted  by  mistake  for  1823,  and  the  agent  of  the 
drawer,  and  acceptor  to  whom  the  bill  had  been  given  for  delivery 
to  the  indorsee  rectified  the  mistake,  it  was  held  not  an  alteration.^ 
And  so  where  1868  was  changed  to  1869,  the  latter  having  been  in- 
tended.^ 

§  25.  So,  where  the  drawer  intended  to  make  the  bill  negotiable,  and 
indorsed  it  over,  but  omitted  the  words,  ^^or  order/'  their  subsequent 
insertion  merely  supplied  his  omission,  and  it  was  held,  was  not  an 
alteration.^  So,  where  the  holder  of  a  bill  payable  ^Hwentyfour  after 
dale/'  inserted  ^^ months f^  and  where  in  a  bill  payable  "m  the  of  our 
Lord''  the  word  *'year^'  was  inserted,*  it  was  held  likewise.  And 
where  a  note  was  intended  to  read  ^'eight  hundred  dollars^"  and 
^^hundred  dollars"  were  omitted,  they  were  properly  supplied.'  So, 
where  *^hundred"  was  inserted  before  ^'pounds"  in  a  bond,  having 
been  intended.^ 

For  like  considerations,  where  the  name  of  one  of  several  payees 
was  inserted  by  mistake,  the  indorsee  of  the  other  payees  might  prove 
the  fact  in  a  suit  to  recover  against  his  indorsers,  in  order  to  show 
that  such  payee's  indorsement  was  unnecessary  to  pass  title  to  him.^ 
And  we  should  say  that,  as  such  payee's  name  was  not  intended  to 
be  there,  its  erasure  would  be  authorized  to  correct  the  mistake.^^ 


'  Hubbard  w.  Williamson,  5  Iredell,  397. 

» Brutt  t».  Picard,  R.  &  M.,  273.  •  Duker  w.  Franz,  7  Bosb,  (Ky.)  273. 

^Eearshaw  «.  Cox,  3  Esp.,  246;  10  East.,  437;  Jacobs  vs.  Hart,  2  Stark.,  45. 

•Connor  iw  Routh,  7  Howard  (Miss.)  176. 

•Hunt  w.  Adams,  6  Mass.,  519.  ^Boyd  vs.  Brotherson,  10  Wendell,  93. 

"Waugh  vs,  Russell,  1  C.  Marsh,  214;  5  Taunt.,  707. 

*P€a0e  fii.  Dwight^6  Howard,  190. 

»Tliomson  on  Bills,  (Wilson^s  ed.)  114. 


L. 
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Bona  Fide  Holder  of  Altered  Bill  or  Note.       Where  Party  Affords 

Opportunity  for  Alteration  he  is  Bound, 

§  26.  There  is  a  general  principle  which  pervades  the  universal 
law  merchant  resi)ecting  alterations,  (which,  when  they  are  material, 
will,  as  we  have  seen,  vitiate  the  bill  or  note  even  in  the  hands  of  a 
bona  fide  holder  without  notice);  a  principle  necessary  to  the  protec- 
tion of  the  innocent  and  prudent  from  the  negligence  and  fraud  of 
others.  That  is,  that  when  the  drawer  of  the  bill  or  the  maker  of 
the  note  has  himself  by  careless  execution  of  the  instrument,  left 
room  for  an  alteration  to  be  made,  either  by  insertion  or  erasure, 
without  defacing  it,  or  exciting  the  suspicions  of  a  careful  man;  he 
will  be  liable  upon  it  to  any  bona  fide  holder  without  notice  when 
the  opportunity  which  he  has  aflTorded  has  been  embraced,  and  the 
instrument  filled  up  with  a  larger  amount  or  different  terms  than 
those  which  it  bore  at  the  time  he  signed  it.^  The  true  principle  ap- 
plicable to  such  case?*  is  that  the  party  who  puts  his  paper  in  circula- 
tion, invites  the  public  to  receive  it  of  any  one  having  it  in  posses- 
sfon  with  apparent  title,  and  he  is  estopped  to  urge  an  actual  defect 
in  that  which,  through  his  act,  ostensibly  has  none.^  The  inspection 
of  the  paper  itself  furnishes  the  only  criterion  by  which  a  stranger  to 
whom  it  is  offered  can  test  its  character,  and  when  that  inspection 
reveals  nothing  to  arouse  the  suspicions  of  a  prudent  man,  he  will 
not  be  permitted  to  suffer  when  there  has  been  an  actual  alteration. 
Thus,  where  the  maker  of  a  note  left  a  blank  between  the  amount, 
^'OTie  hundred"  and  the  word  ^'dollars*'  following,  and  "fifty'^  was  in- 
serted between  them  in  the  same  hand-writing,  it  was  held  that  the 
holder  without  notice  could  receive  the  whole  amount.^  So,  where 
the  note  was  expressed  "wn<A  interest  monthly  at  the  rale  of  —  p^r 
cent,  per  annum,  per  monthj  until  final  payment/'  and  the  word  "jive'* 
was  inserted  so  as  to  put  the  blank  rate  of  interest  at  five  per  cent;* 
but  in  a  similar  case,*  where  a  blank  was  left  after  the  words,  "t?o/w 

received  with  interest  at  "  and  *'ten  per  oentj'  was  inserted,  this 

doctrine  was  denied.'  So,  where  after  the  word  "at"  a  blank  was  left, 
and  it  was  filled  so  that  the  note  was  made  payable  at  an  unauthor- 
ized place.^ 

»Young  t».  Grote,  4  Bing.,  253;  Iftnard  w.  Towes,  10  La.  An.,  103;  Garrard  w.  Hwl- 
den,  67  Penn..  St.,  82;  Thomson  on  Billa,  ( Wilson's  ed.)  109;  also  42-3. 
«Van  Duzer  t».  Howe,  21  N.  Y.,  538  (1860.) 
•Garrard  m.  Haddan,  67  Penn.  St.,  82. 
*Vi8cher  t».  Webster,  8  Calif.,  109;  see  also  6  Calif.,  577. 

^Kitchen  r«.  Place,  41  Barbour,  465.      •Holmes  w.  Trumper,  22  Mich.,  427  (ISH,) 
'Harvey  vs.  Smith,  55  111.,  224;  see  also  Elliott  vs,  Levings,  Ji.,  214. 
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And  in  like  manner,  where  the  note  was  written  partly  in  pencil 
and  partly  in  ioki  and  the  provision  in  pencil  annexing  the  condi- 
tion: ^^This  note  is  not  to  be  paid  until  fourteen  mills  are  sold/'  the 
rubbing  out  of  the  condition  would  not  debar  a  bona  fide  holder 
without  notice  from  recovering,  the  maker  having  been  guilty  of 
gross  negligence  in  9o  making  the  note  as  to  be  easily  altered  without 
mutilation. 

§  27.  The  addition  or  subtraction  of  a  memorandum  on  the  bill  or 
note  is,  as  we  have  already  seen,  as  much  an  alteration  as  if  the  same 
act  had  been  committed  in  respect  to  its  incorporated  terms.  But  if 
the  memorandum  were  so  written  upon  the  margin  of  the  instru- 
ment that  it  could  be  readily  separated  from  it  without  giving  it  a 
mutilated  appearance;  a  6072a  fide  holder,  taking  it  without  notice, 
we  should  consider  unaffected  by  its  being  so  severed  and  destroyed. 
If  the  memorandum  were  originally  made  upon  a  separate  paper, 
there  can  be  no  doubt  that,  although  a  contract  binding  between  the 
parties,  it  would  be  of  no. effect  against  a  third  party  without  notice;^ 
and  if  the  party  who  executes  a  negotiable  instrument  chooses  to  re- 
strict its  effect  by  a  separable  memorandum  instead  of  writing  the 
entire  contract  in  the  body  of  the  instrument,  he  should  not  be  pro- 
tected against  a  fraud  of  which  he  has  laid  the  foundation.  The 
holder  should  be  protected  upon  the  principle  that  where  one  of  two 
innocent  persons  most  suffer,  the  loss  should  fall  on  the  one  who  has 
furnished  the  opportunity.  The  case  is  analogous  to  those  in  which 
blanks  have  been  filled  with  excessive  amounts.  The  promiser 
should  be  held  bound  when  he  has  left  his  contract  in  a  form  to  be 
mutilated  by  the  cutting  away  of  a  part,  as  well  as  where  he  has  left 
room  for  an  alteration  to  be  engrafted  upon  it.  But  it  has  been  held 
differently.^ 

>2  ParsonB'  N.  &  B.,  539. 

'In  Wait  w.  Pomeroy^  20  Mich.,  425,  it  appeared  that  there  was  written  under  a 
promidory  note  for  $200  this  memorandum,  "If  the  machine  should  not  be  delivered 
this  note  not  to  be  paid/'  which  was  cut  off  and  destroyed,  and  the  note,  without  it, 
passed  to  a  hviw.  fide  holder  without  notice;  the  Court  held  that  he  could  not  recover, 
and  Campbell,  C.  J.,  concluded  his  opinion,  saying :  'There  seems  at  first  a  plausi- 
bility in  the  argument  that  a  party  by  signing  a  note  with  a  separate  memorandum 
beneath,  puts  it  in  the  power  of  the  holder  to  gain  easier  credit  for  the  note  than  it 
would  be  likely  to  gain  if  altered  in  the  body.  But  as  it  was  well  suggested  on  the 
argument,  no  one  is  bound  to  guard  against  every  possibility  of  felony.  And  prac- 
tically it  is  a  matter  of  every-day  occurrence  to  feloniously  alter  negotiable  paper  as 
suooeesfully  by  changes  on  the  face  as  in  any  other  way.  The  public  are  not  very 
much  more  likely  to  be  defrauded  in  one  way  than  in  another.  There  can  never  be 
abedate  safety  except  by  looking  to  ^the  character  and  responsibility  of  the  persons 


662  AlteraUon  of  Negotiable  Ingtruments, 

§  28.  But  if  the  alteration  were  made  without  any  fault  on  the 
part  of  the  maker^  drawer  or  acceptor^  neither  will  then  be  boaod, 
although  the  alteration  were  so  skillfully  made  as  to  escape  notice 
upon  careful  observation.  Thus,  where  a  banker's  check  had  been 
dexterously  altered  by  a  chemical  process,  the  original  sum  being 
expunged,  and  a  larger  inserted,  the  banker  was  not  allowed  to  re- 
cover of  the  drawer  more  than  the  sum  for  which  the  draft  actually 
called  when  he  drew  it.^  And  clearly  when  the  alteration  is  made 
in  so  clumsy  or  inefiTectual  a  manner  that  it  ought  to  excite  suspicion 
and  inquiry,  the  holder  will  not  be  protected,  having  only  himself 
to  blame  if  he  takes  it.^ 

§  29.  In  Scotland  the  same  doctrine  obtains,  and  there  the  ac- 
ceptor and  indorser  were  held  bound  upon  a  bill  in  which  the  sum 
had  been  altered  from  "  eight "  to  ''  eighty-four  "  pounds ;  there  being 
so  much  room  for  the  alteration,  that  it  was  made  without  giving  the 
bill  a  suspicious  appearance.  In  another  case  in  which  two  bills 
came  under  consideration— one  in  which  the  words  ^^four  hundred 
ond '^  had  been  added  before  *^ fifty-eight^^  without  appearing  sus- 
picious: and  the  other  in  which  an  alteration  had  likewise  been 
made  in  the  sum,  but  so  as  to  have  a  crowded  appearance :  it  was 
held  that  the  acceptors  were  bound  upon  the  first  bill  to  the  full 
amount  to  a  6ona ^6  holder  without  notice;  but  upon  the  second 
that  the  parties  were  discharged  altogether.^ 

Tlie  Effect  of  Alteration. 

§  30.  The  effect  of  material  alteration  of  a  bill  or  note  will  be 
considered,  (1)  In  respect  to  fraudulent  alterations,  and  (2)  in  respect 
to  alterations  innocently  made.  The  effect  of  immaterial  changes,  not 
amounting  to  alterations,  will  be  separately  considered. 

In  the  first  place,  as  to  fraudulent  alteration,  when  a  party  to  a 
bill  or  note  fraudulently  alters  its  legal  effect,  he  not  only  destroys 

from  whom  snch  paper  is  received,  and  who  are  always  boand  to  respond  fw  the  con- 
sideration, if  it  is  forged:  Little  vs.  Derby,  7  Mich.'  325.  If  a  party  makes  a  ood- 
tract  in  such  a  manner  as  is  authorized  by  law  he  has  a  right  to  object  to  being  bound 
to  any  other.  A  bona  fide  holder,  before  maturity,  is  allowed  to  receive  the  geooioe 
contract,  discharged  from  any  equities  attached  to  the  contract  itself,  as  between  the 
original  parties,  but  he  cannot  get  a  contract  where  none  was  made.'' 

>Hall  vs.  Fuller,  5  Bam.  &  C.  750. 

'Hall  v8.  Fuller,  5  Bam.  &  C,  750;  Garrard  vs.  Haddan,  67  Penn.  St.,  82;  WoniU 
vs.  Gheen,  3  Wright,  388;  Thomson  on  Bills,  (Wilson's  ed.)  43. 

'Pagan  vs.  Wylie;  Graham  vs.  Gillespies.  See  Thomson  on  Bills,  (Wilson's  £d^) 
42,  and  Boss  on  Bills,  104-95. 
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the  instrument  by  thus  destroying  its  legal  identity,  but  he  also  ex- 
tinguishes the  debt  for  which  it  was  given.  And  it  cannot  afterwards 
be  made  the  basis  of,  or  evidence  for,  a  recovery  in  any  form  of  action 
whatever;*  though,  of  course,  it  might  be  admissable  to  defeat  a 
claim  on  the  ground  of  fraud,  or  convict  a  party  of  a  crime.'  It  is 
necessary  that  the  law  should  impose  this  forfeiture  of  the  debt  itself 
upon  one  who  fraudulently  tampers  with  the  instrument  which  evi- 
dences, or  secnres  it;  and  it  is  done  npon  the  principle  that  ^*  no  man 
should  be  permitted  to  take  the  chance  of  gain  by  the  commission  of 
a  fraud,  without  running  the  risk  of  loss  in  the  case  of  detection."^ 

Alterations  Innocently  Made. 

§  31.  In  the  next  place  as  to  alterations  innocently  made,  it  is 
considered  by  a  number  of  authorities  that  when  the  alteration  is 
material  the  instrument  is  ipso  facto  avoided;  and  the  original  con- 
sideration forfeited,  no  regard  being  paid  to  the  inquiry  whether  or 
not  the  alteration  was  fraudulent  as  well  as  material,  it  being  said  in 
a  case  of  this  character  in  Vermont,  by  Pierpoint,  J.,  "  the  forfeiture 
of  the  debt  is  one  of  the  penalties  which  the  law  imposes  upon  the 
party  who  alters  or  tampers  with  the  written  evidence  which  he  holds 
of  his  claim.''*  On  the  other  hand,  in  a  number  of  English  and 
American  cases,  it  has  been  considered  that  a  material  alteration  only 
avoided  the  instrument,  and  if  it  were  given  for  a  debt,*  or  in  re- 
newal pf  a  bill  or  note,^  the  holder  might  still  sue  upon  the  original 
cause  of  actions, — no  question  of  fraudulent  intent  being  raised  in 
the  pleadings  or  appearing  in  the  case. 

§  32.  It  is  universally  declared  that  there  can  be  no  recovery 
upon  an  instrument  in  its  altered  form,  and  when  it  has  been  shown 
that  a  bill  or  note  has  been  materially. altered,  it  is  to  be  presumed 
that  it  was  done  fraudulently,  and  we  should  say  that  without  expla- 
nation it  would  consequently  operate  as  an  avoidance  of  the  instru- 

^l^ewell  V8.  Mayberry,  3  Leigh,  254 ;  Smith  m.  Mace,  44  N.  H.,  553;  Uute  w.  Small, 
17  Wend.,  238 ;  Merrick  tw.  Boury,  4  Ohio  St,  70 ;  Wallace  us.  Harmstad,  44  Penn. 
St.,  492,  (a  deed.) 

*Chitly  on  Bills,  (13  Am.  Ed.)  top  p.  219. 

■Newell  V8,  Mayberry,  3  Leigh,  254. 

^filgelow  vs.  Stephens,  35  Vt,  525 ;  Markendale  vs.  Follet,  1  N.  H.,  99. 

^Atkinson  vs.  Hawden,  2  Ad.  &  E.,  169,  (29  E.  C.  L.  B.)  Bill  altered  in  date  from 
30th  to  2dth  of  December.  Heldy  Drawer  could  recover  original  consideration  of 
acceptor. 

*81eman  vs.  Cox,  1  C,  M.  <&  R,  471.  Bill  given  in  renewal  altered  in  date  from 
20tb  to  24th  of  June,  and  it  was  held'that  there  could  be  suit  on  original  bilL 
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meot  and  a  forfeiture  of  the  debt.^  But  it  seems  too  harsh  to  inflict 
the  peualty  of  losing  a  debt  when  there  has  been  no  fraudulent  de- 
sign which  calls  for  punishment ;  and  when  the  holder  of  the  altered 
paper  rebuts  the  prima  facie  presumption  of  fraud,  and  shows  that 
his  head  or  hand,  and  not  his  heart,  has  erred,  it  is  but  just  that  be 
should  be  permitted  to  recover  of  the  maker  of  the  note  if  he  be  the 
payee,  the  original  consideration,  or  of  the  indorser,  if  he  be  the  in- 
dorsee. And  there  are  numerous  and  weighty  authorities  which  sus- 
tain this  view. 

§  33.  But  there  may  be  many  cases  in  which  it  would  work  !d- 
jury,  loss  or  inconvenience  to  the  maker  or  indorser,  to  allow  a 
recovery  of  the  original  consideration.  If  the  indorser  were  sued, 
he  could  not  have  the  maker's  note  restored  to  him  as  a  foundation 
for  his  action  if  it  were  utterly  annihilated  by  the  alteration.  And 
the  indorsee  might  have  rendered  such  a  consideration  as  could  not 
be  recovered  back:  for  instance,  professional  services,  labor,  or 
another  note.  For  these  reasons,  it  would  seem  just  to  allow  a  more 
specific  remedy;  and  while  we  have  seen  no  precedent  which  so  de- 
cides, we  should  say  that  a  court  of  equity  would,  under  its  jurisdic- 
tion over  mistakes,  correct  an  alteration  innocently  and  mistakenly 
made,  and  restore  the  instrument  to  its  original  form.^  And  there  is 
no  sufficient  reason  why  the  party  should  not  himself  be  permitted 
to  undo  what  he  has  mistakenly  done,  provided  no  other  person  has 
become  so  situated  towards  the  instrument  that  it  would  operate 
prejudicially  upon  him.*  The  burden  of  proving  innocence  would 
be  a  sufficient  safeguard  to  prior  parties ;  and  when  innocence  is 
clearly  proven,  and  the  prima  facie  presumption  of  guilt  overthrown, 
it  would  seem  too  rigorous  to  inflict  upon  the  innocent  a  penalty  only 
deserved  by  the  guilty. 

This  view  was  forcibly  presented  in  Pennsylvania  in  a  case  where 
within  an  hour  or  two  after  the  note  was  signed,  the  payee  returned 
to  the  maker's  office,  where  his  clerk,  at  the  payee's  request,  but 
without  knowledge  or  constant  of  the  indorser,  inserted  "irftA  iivteresU^ 
The  maker  ratified  the  clerks  action.  But  subsequently  the  payee 
had  the  inserted  words  expunged,  apparently  with  chemicals,  and 
sued  the  iudorser  upon  it  in  its  original  form.  The  latter  claimed 
that  the  note  had  been  avoided  as  to  him  by  the  alteration ;    but  it 

^Vogle  tw.  Ripper,  34  111.,  100;  Clute  i».  Small,  17  Wend.,  238;  Merrick  w-Bouiy, 
4  Ohio  St.,  70. 

'See  Ghadwick  us.  Eastman,  53  Maine,  16.    This  seems  to  be  hinted. 
*2  Parsons,  N.  &  B.,  570. 
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was  beld^  that  no  fraud  having  been  intended^  the  plaintiff  had  a 
right  to  restore  it  to,  and  sae  upon  it  in,  its  original  form.^  And 
in  Massachusetts  where  a  special  indorsement  was  erased  by  mistakci 
and  no  one  could  suffer  from  its  restoration,  the  cancelled  words 
were  allowed  to  be  replaced,  the  court  saying:  "Justice  requires 
and  the  law  allows  it  to  be  done/'^ 

Effect  of  Immaterial  Change  with   Fravdulent  Intent, 

e  34.  It  is  said  by  some  of  the  authorities,  and  by  Greenleaf  in 
his  Treatise  on  Evidence,  that  if  the  alteration  be  fraudulently  made 
by  the  party  claiming  under  the  instrument,  it  does  not  seem  import- 
ant whether  it  be  in  a  material  or  an  immaterial  part ;  for  in  either 
case,  he  has  brought  himself  under  the  operation  of  the  rule  estab- 
lished for  the  prevention  of  fraud;  and  having  fraudulently  des- 
troyed the  identity  of  the  instrument,  he  must  take  the  peril  of  all 
the  consequences.^  There  are  other  cases  in  which  this  doctrine  is  laid 
down  ;*  but  in  none  of  those  quoted  by  the  learned  author,  or  which 
we  have  seen,  did  it  appear  that  the  alteration  was  immaterial,  and 
was  held  to  have  vitiated  the  instrument  by  reason  of  the  fraudulent 
intent.  If  the  change  destroys  the  identity  of  the  instrument,  it  is 
material;  but  it  has  been  well  said,  ''an  immaterial  alteration  may  be 
treated  as  no  alteration;"*  and  accordingly  held  that  if  the  act  itself 
is  immaterial  and  can  work  no  injury,  it  is  irrelevant  to  inquire  into 
the  motives  with  which  it  was  committed.  Intent  not  manifested  in 
a  material   respect  is  nugatory,  and  this  we  conceive  to  be  the  true 

doctrine. 

John  W.  Daniel. 

Lynchbnrgy  Va. 


^Koontz  t».  Kennedy,  63  Penn.  St.,  187  (1870),  Thompson,  C.  J.,  naying:  "Now  it 
fieemfl  to  me,  that,  88  the  identity  of  the  note  remained,  and  there  was  nothing  in  it  to 
enlarge  the  obligation  of  the  indoreer,  and  as  what  had  been  done  was  innocently  but 
mistakenly  done,  and  expunged  for  aught  we  know,  within  the  hour  after  it  had  been 
done,  there  is  no  rule  of  law  unreasonable  enough  to  hold  it  avoided  by  this.  I  ad- 
mit that  if  there  had  been  evidence  of  a  fraudulent  tampering  with  the  note,  a  differ- 
ent rule  would  apply.  But  regarding  it  as  mistakenly  done,  in  an  attempt  to  make 
the  note  comply  with  the  contract,  and  assented  to  by  the  orig^al  parties,  one  of 
them  the  principal  in  it,  and  without  fraud,  ought  the  consequences  of  such  an  act, 
done  under  such  circumstances,  be  made  to  rank  with  fraud  and  peijury  ?  It  ought 
to  be  regarded  as  it  manifestly  was,  to  the  indorser  immaterial.*'  Sharswood,  J., 
dissented. 

'Nevins  t».  DeGrand,  15  Mass.,  436.  "Greenleaf  on  Evidence,  vol.  1,  568. 

*Labbering  vs.  Kohlbrecher,  22  Mo.,  598;  Turner  vs,  Billagram,  2  Calif.,  523. 

*Moge  V8.  Hemdon,  30  Miss.,  120. 
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[COMMON  LAW  AND  EQUITY  SEKIES.] 


Appearance  op  Defendant.   j'» 

The  plaintiff  and  his  sister  had  given  a  mortgage  to  M.,  a  solicitor,  and  the  bill 
was  filed  against  M.  and  the  sister  to  have  accounts  taken  for  what  was  due^  and  for 
redemption.  The  sister  was  alleged  to  he  of  unsound  mind,  though  not  found  so  by 
inquisition.  The  plaintiff's  solicitor  did  not  serve  the  bill  on  the  sister,  but,  bj  the 
plaintiff's  instructions,  assumed  to  act  for  her,  entered  an  appearance  in  her  DAme, 
and  obtained  at  the  Bolls  the  appointment  of  a  guardian  ad  lUem,  The  appearance 
and  the  appointment  of  a  guardian  were  discharged  by  Wickena,  V.  C,  on  evi- 
dence that  the  sister  had  sufficient  capacity  to  authorize  a  solicitor  to  act  for  htf, 
and  that  she  had  authorized  M.  so  to  act. 

Edd,  On  appeal,  that  whether  the  capacity  of  the  sister  was  proved  or  not,  the 
order  of  the  Vice-Chancellor  was  right,  for  that  the  appearance  and  the  appointment 
of  a  guardian  founded  on  it  were  irregular :  Chmps  v.  MarshaU,  vol.  8,  L.  C  & 
L.  J.  M.,  462. 

**AucrnoNEEB." 

Liability — Withdrawal  of  Oooda  Adoertiaed  far  Sale,  The  defendant,  an  Auction- 
eer, advertised  in  the  London  papers  that  certain  brewing  materials,  plant, 
and  office  furniture  would  be  sold  by  him  at  Bury  St.  Edmunds  on  a  cer- 
tain day  and  two  following  days.  The  plaintiff,  a  commission  broker  in 
London,  having  a  commission  to  buy  the  office  furniture,  went  down  to  the  sale;  on 
the  third  day,  on  which  the  furniture  was  advertised  for  sale,  all  the  lots  of  furnitore 
were  withdra¥m.  Upon  which  the  plaintiff  brought  an  action  against  the  defendant 
to  recover  for  his  loss  of  time  and  expenses. 

Held,  That  plaintiff  could  not  maintain  the  action :  for  that  the  advertising  the 
sale  was  a  mere  declaration  and  did  not  amount  to  a  contract  with  any  one  who 
might  act  upon  it,  nor  to  a  warranty  that  all  the  articles  advertised  would  be  put  op 
for  sale :    Harris  v.  NickersoUf  vol.  8,  Q.  B.,  286. 

Bill  of  Exchange. 

Alteration  m  Date — Flea  Denying  Acceptance,  An  alteration  in  the  date  of  a  bill 
of  exchange  payable  at  a  specified  period  after  date  is  a  material  alteration ;  and 
where  the  bill  is  declared  upon  with  its  altered  date,  the  defense  is  available  to 
the  acceptor  under  a  traverse  of  the  acceptance:  Parry  v.  NicholMinf  (13  M.  4 
W.,  778,)  discussed,  Hirsehnuin  v.  Bvdd,  vol.  8,  Ex.,  171. 

Concealment. 

Marine  Inxwranee — Election  to  avoid  Contract — Delivering  out  ^)Hey.  The  pjiaintifr* 
insurance  broker  effected  an  insurance  with  the  defendants  on  the  chartered  freight 
of  the  plaintiff's  ship  Oamlnia,  without  disclosing  to  the  d^endanta  oeitain  infonnic 


Digest  of  English  Law  Repot'ts,  667 

tion  in  his  possession,  which  it  was  material  that  they  should  know  (October  10th). 
In  so  doing  he  actC  in  good  fedth,  supposing  from  inquiries  that  he  had  made  that 
the  information  was  incorrect.  After  initialing  the  slip,  but  before  executing  the 
policy,  the  defendants  (October  13th)  became  possessed  of  the  information  which 
the  broker  had  not  disclosed ;  and  they  afterwards  executed  and  delivered  out  the 
policy  without  any  protest  or  any  notice  that  they  would  treat  it  as  void  (October  1 4th 
or  15th).  Upon  receiving  news  of  the  loss  of  the  vessel,  they  gave  notice  to  the 
plaintiff  that  they  did  not  consider  the  policy  binding  on  them  (October  20th).  On 
the  trial  of  the  action  upon  the  policy,  the  learned  judge  directed  the  jury  (in  sub- 
stance) that  the  defendants  were  bound  to  make  their  election  within  a  reasonable 
time  after  they  became  aware  of  the  concealment,  and  left  it  to  them,  without  ex- 
pressing any  opinion,  whether  the  defendants  had  elected  to  go  on  with  the  policy. 
The  jury  having  found  that  the  defendants  did  not  so  elect,  and  a  rule  for  a  new 
trial  on  the  ground  of  misdirection  having  been  obtained  and  afterwards  made 
absolute  in  the  court  below: 

Held,  (reversing  the  judgment  in  the  court  below),  that  this  direction  was  right ; 
and  that  there  being  no  election  in  fact,  and  no  evidence  that  the  plaintiff  had  been 
prejudiced  by  the  defendants  not  electing  earlier  to  disaffirm  the  policy,  the  defend- 
ants were  not  estopped  from  denying  its  validity,  nor  was  it  material  to  consider 
whether  their  conduct  in  delivering  out  the  policy  without  a  protest  had  been  such 
as  to  entitle  the  plaintiff  to  consider  it  as  an  election  :  Morrison  v.  Universal  Marine 
Inmranee  Co.,  vol.  8,  Ex.  (Ex.  Ch.),  197. 

CONDmONAL  BsquEST. 

A  testator  gave  certain  personal  estate  to  a  college  for  founding  a  professorship  of 
archaeology,  for  the  regulation  of  which  professorship  he  purposed  preparing  a  code 
of  rules  and  r^ulations ;  and  he  directed  that  his  executors  should,  aa  soon  as  they 
conveniently  could  after  his  death,  communicate  the  bequest,  together  with  a  copy 
of  the  rules  and  regulations,  to  the  coll^;e,  and  that,  within  twelve  months  after  the 
bequest  had  been  so  communicated  to  them,  the  college  should  signify  their  accept- 
ance of  the  rules  and  regulations;  and  in  case  the  college  should  decline  to  accept 
them,  the  bequest  should  be  void,  and  the  property  should  sink  into  his  residu- 
ary estate. 

The  testator  died  without  preparing  any  rules  and  regulations  for  the  professor- 
ship: 

Held  (reversing  the  decision  of  Bacon,  V.-C),  first,  that  the  reference  to  the  pro- 
posed rules  could  not  be  read  as  a  description  of  the  professorship  intended  to  be 
founded,  but  merely  as  a  condition  attached  to  the  bequest ;  and,  secondly,  that  as 
the  condition  had  become  impossible  by  the  act  of  the  testator,  the  bequest  took 
effect  absolutely:    Yates  v.  UniversUy  (JoUegey  London,  vol.  8,  L.  G.  <&  L.  J.  M.,  454. 

CoKDinOHAL   LeOACT. 

Gift  to  F.  of  £17,000,  provided  that,  upon  attaining  twenty-one,  or  within  six 
months  next  after,  he  should,  by  such  legal  instruments  as  counsel  should  advise,  at  the 
cost  of  the  executrix,  relinquish  and  make  over  to  his  brother  and  sister  all  interest 
under  hb  parents'  settlement ;  and  in  case  he  should  neglect  to  do  so  within  that 
time,  the  £17,000  should  be  reduced  to  12,000,  and  the  5,000  should  fall  into  the 
residue.  The  legatee  was  in  India,  serving  in  the  army,  at  the  time  specified,  and 
was  not  informed  of  the  clause,  but  he  subsequently  relinquished  and  made  over  all 
interest  mider  his  parents*  settlement,  to  his  brother  and  sister. 

BM^  That  the  £5,000  belonged  to  the  residuary  legatees :  In  re  Hodges'  Legacy, 
toLHV-C.W.,92. 
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CoxyEBSioN. 

A  testator,  a  nurseryman,  devised  his  real  estate,  on  part  of  which  he  had  carried 
on  his  business,  and  his  residuary  personal  estate,  to  his  three  sons,  F.,  M.,  and  J.,  as 
tenants  in  common.  After  his  death  they  carried  on  the  business  in  partnership, 
and  out  of  moneys  belonging  to  the  estate  completed  a  contract  for  the  purchase  of 
more  land  which  was  inchoate  at  the  death,  and  employed  such  land  in  the  bosiDe^ 
Subsequently,  F.  and  J.  purchased  M/s  third  share  in  the  land  and  business,  and 
paid  for  it  partly  out  of  the  estate  and  partly  out  of  moneys  borrowed  on  the  land. 
F.  and  J.  then  continued  the  business  on  the  land.    F.  subsequently  died  intestate : 

Heldf  that  both  the  devised  and  the  purchased  land  employed  in  the  business  waa 
converted:  Waterer  vs.  Walerer^  L.  J.  J.  for  V.-C.  W.,  402,  vol.  16. 

DoMicn.  OF  Insolvent. 

W.  D.,  who  had  settled  as  a  grazier  in  Australia,  and  had,  upon  his  own  petition,  beu 
adjudicated  an  insolvent  and  received  his  certificate  there,  afterwards  visited  Eng- 
land in  1868,  and  died  there  intestate,  leaving  a  widow  in  Australia,  and  creditors 
who  had  received  only  a  small  dividend  on  their  debts.  Under  a  settlement  made 
on  the  marriage  of  the  father  and  mother  of  W.  D.,  the  father,  who  died  in  1869,  had 
power  to  appoint  a  fund  amongst  his  children,  who,  in  default  of  appointment,  were 
entitled  equally.  The  power  was  not  exercised.  W.  D.*s  share  of  the  fund  had 
been  paid  into  Court.  On  a  petition  by  the  official  assignee  in  the  insolvency,  it  was 
held  that  he  was  entitled  to  the  fund  in  Court. 

In  re  Blitkman  (Law  Bep.  2  £q.  23)  discussed.  In  re  Davidson^s  SdUment  Tnat$, 
L.  J.  J.  for  V.-C.  W.,  383,  vol.  16. 

E<iuiTY  TO  A  Settlement. 

On  a  marriage  in  1862,  the  parties  having  no  property,  no  settlement  was  made ; 
but  the  husband,  at  the  wife's  request,  gave  up  an  appointment  producing  more 
than  £300  a  year.  In  the  same  year  the  wife's  mother  settled  funds  producing  about 
£1,000  a  year  on  the  wife  for  life,  for  her  separate  use,  with  remainder  to  the  chil- 
dren, giving  the  husband  £200  a  year  for  life  after  the  death  of  his  wife ;  and  shortly 
afterwards  she  gave  the  wife  a  further  income  of  above  £700  a  year  for  her  separate 
use.  The  wife  allowed  the  husband  £100  a  year  till  1865,  when  they  ceased  to  live 
together.  In  December,  1870,  he  obtained  a  decree  for  restitution  of  conjugal  rights, 
and  a  separation  deed  was  thereupon  executed  by  which  she  agreed  to  give  him  an 
annuity  of  £300  a  year,  and  to  maintain  their  two  children  while  with  her,  his 
rights  as  to  her  unsettled  property  not  being  affected.  At  this  time  the  wife  had 
saved  about  £6,000  out  of  her  separate  income.  It  appeared  that  the  husband  was 
not  to  blame  in  the  disputes.  A  sum  of  £6,000  having  devolved  upon  the  wife 
under  the  intestacy  of  a  relation: 

Held,  (affirming  the  decree  of  Malins,  Y.  C.,)  that  the  wife  was  not  entitled  to  any 
settlement  out  of  this  sum :     QiaoomeUi  vs.  iVodpers,  L  C.  A  L.  JJ.,  338,  voL  8. 

Fences. 

Prescriptive  Obligation  to  maintain— NcUure  of  the  Obligation-^Qmsequential  Damage.— 
The  defendant  was  the  occupier  of  a  close  adjoining  a  close  occupied  by  the  plaintiff. 
The  defendant's  close  was  woodland,  and  he  sold  the  fallage  of  the  timber  to  H.,  con- 
tinuing himself  to  occupy  the  close.  H.  felled  a  tree  in  a  negligent  manner,  so  that 
it  fell  over  the  fence  between  the  two  closes,  and  made  a  gap  in  it.  Two  cows  of  the 
plaintiff"  soon  afterwards  got  from  the  plaintiff^s  dose  through  the  gap  into  the  de- 
fendant's close,  and  fed  ,on  the  leaves  of  a  yew  tree  which  had  been  felled  there  by 
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H.,  and  died  in  oonseqnence.  The  defendant  had  had  no  notice  of  the  fence  having 
been  lMx>ken  down  before  the  escape  of  the  plaintiff's  cows.  There  was  evidence  that 
the  defendant  and  his  predecessors  had  for  more  than  forty  years  repaired  the  fence 
(which  was  on  his  land)  between  the  two  closes  whenever  repairs  were  necessary; 
and  that  for  the  last  nineteen  years  the  fence  had  been  repaired  by  the  defendant  and 
his  predecessors  apon  notice  by  the  occapier  for  the  time  being  of  the  plaintiff's  close. 
Whenever  the  fence  was  so  repaired  it  was  for  the  purpose  of  preventing  cattle  on 
the  plaintiff's  close  from  escaping  into  the  defendant's  dose : — Held^  that  the  evi- 
dence showed  a  prescriptive  obligation  on  the  part  of  the  defendant  to  maintain  the 
fence  so  as  to  keep  in  the  cattle  in  the  plaintiff's  close ;  that  the  obligation  was  abso- 
Inte  to  keep  np  a  sufficient  fence  at  all  times,  the  act  of  God  or  vis  major  only  ex- 
cepted, without  any  notice  of  want  of  repair ;  that  the  damage  was  not  too  remote ; 
and  the  defendant  was  therefore  liable  to  the  plaintiff  for  the  loss  of  the  cows :  Law* 
renee  v.  JenkiiUf  Q.  B.,  274,  vol.  8. 

FORFEITUBE  ClAUSB. 

By  a  will  certain  property  was  given  upon  trust  for  A.  during  his  life,  or  until  he 
should  become  bankrupt  or  insolvent,  or  make  a  general  assignment  for  the  benefit 
of  his  creditors,  or  otherwise  deprive  himself,  or  be  deprived  by  law,  of  the  beneficial 
enjoyment  thereof,  and  after  the  happening  of  any  such  event,  over : 

Hddj  that  the  gift  over  took  effect  upon  A.  executing  a  composition  deed  contain- 
ing a  recital  that  he  was  unable  to  pay  his  debts  in  full;  and  that  A.  could  not 
afterwards  dispute  the  accuracy  of  the  recital :    BiUson  v.  Crofliy  M.  B.,  314,  vol.  16. 

Fraud. 

FaJUe  ReprederUaiion — Signaiure  of  Party  to  he  charged—^  Geo,  4,  c  14,  a.  6 — Signa- 
ture by  Ageni  of  Company  formed  under  7  Geo,  4,  c,  46 — Principai  and  Agent — Action 
against  joint  Tortfeaaors,  The  plaintiff  sued  W.  &  G.  jointly,  for  false  representation 
with  respect  to  the  solvency  of  R.  The  defendant  W.  was  sued  as  the  public  officer 
of  a  banking  company,  formed  under  7  Geo.  4,  c.  46,  and  the  defendant  G.  was  the 
manager  at  one  of  their  branches.  The  plaintiff  was  a  customer  of  the  S.  Bank, 
and  requested  the  manager  of  that  bank  to  inquire  for  him  as  to  R.'s  credit.  The 
manager  wrote  a  letter  addressed  to  "  the  manager  '*  of  the  defendants'  banking 
company,  requesting  information  whether  R.  was  responsible  to  the  extent  of  £50,000. 
The  defendant  G.  wrote  a  letter,  which  he  signed  as  manager,  giving  a  favorable 
reply  as  to  R.*s  responsibility.  The  plaintiff,  in  consequence  of  this  letter,  supplied 
R.  with  goods,  for  which  he  never  was  paid  in  consequence  of  R.'s  insolvency.  The 
statement  made  by  G  was  false  to  his  knowledge.  The  defendants'  banking  com- 
pany had  no  knowledge,  otherwise  than  through  G.,  that  such  a  letter  had  been 
written,  and  gave  him  no  express  authority  to  write  the  letter,  but  the  writing  of 
such  a  letter  waH  an  act  done  within  the  scope  of  the  general  authority  conferred  on 
G.  as  manager : 

Heldf  firi^t,  that  the  signature  of  G.  as  manager  was  the  signature  not  merely  of 
an  agent,  but  of  the  defendants'  banking  company  itself,  and  therefore  the  signa- 
ture of  the  party  to  be  charged  within  s.  6  of  9  Geo.  4,  c.  14,  s.  6,  so  as  to  make 
the  banking  company  liable  for  his  falne  representation.  Secondly,  that  the  letters 
showed  that  the  communications  were  between  the  two  banks;  and  the  represen- 
tation was  not  merely  the  representation  of  G.  personally,  but  of  the  defendant^' 
banking  company.  Thirdly,  that  inasmuch  as  it  is  usual  for  the  customers  of  a  bank 
to  make  inquiries  like  that  made  by  the  plaintiff,  it  must  be  taken  to  have  been 
wi^ifai  the  contemplation  of  the  defendants  that  the  inquiry  as  to  R.'s  solvency  might 
iMYe  been  made  on  behalf  of  a  customer  of  the  S.  Bank,  and  that  the  representation 
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might  be  communicated  to  him ;  and  that  the  banking  company  and  0.  were  lia- 
ble to  the  plaintiff,  he  being  the  customer  who  had  made  the  inquiry.  Fourthly, 
that,  on  the  authority  of  Barwick  ▼.  English  Joint  Stock  Bank  (Law  Bep.  2  Ex.  259), 
the  banking  company  was  liable  for  the  false  representation  of  its  manager,  nude 
in  the  course  of  conducting  the  business  of  the  bank.  Lastly,  that,  as  all  pereoas 
directly  concerned  in  the  commission  of  a  fraud  are  to  be  treated  as  prindpals, 
the  banking  company  and  G.  might  be  sued  jointly:  Swift  v.  Winterbothamf  P.O., 
and  Goddardj  Q.  B.,  244,  vol.  8. 

Fkiendly  Society. 

^^Sickness*' — Insanity,  By  the  rules  of  a  friendly  society,  after  payment  of  a 
year's  subscription,  "any  member  shall  receive  8s.  per  week  during  any  sickness  or 
accident  that  may  befall  him,  unless  by  rioting  or  drunkenness  :*' 

Hddy  that  insanity  was  "sickness''  within  the  meaning  of  the  society's  roles:  Bwr- 
Um  V.  Eyden,  Q.  B.,  295,  vol.  8. 

Joint  and  Sefabate  Estates. 

Proof  of  DebU — Proof  by  Partner  against  EdaU  of  Qhpartner — iVtncgw/  oad 
Surety.  H.,  a  partner  in  a  banking  firm,  entered  into  a  bond  with  a  board  of  gnard- 
ians,  on  being  appointed  their  treasurer,  with  two  sureties,  one  of  whom  was  E.,  a 
partner  in  the  firm,  and  the  other  was  E.,  who  was  not  a  partner.  H.  kept  the  ac- 
count of  the  guardians'  money  at  his  bank  under  a  special  heading,  ^'Norwick 
Union,"  and  a  sum  of  £5,677  was  standing  to  that  account  when  the  bank  stopped 
payment.  H.  died  shortly  after  the  stoppage,  and  his  estate  was  administered  in 
Chancery.  The  other  partners  were  adjudicated  bankrupts.  The  joint  estate  and 
H.'s  separate  estate  were  alleged  to  be  insolvent;  joint  debts  to  a  large  extent  re- 
mained unpaid ;  K.'s  separate  estate  was  solvent.  The  amount  due  to  the  goardiana 
was  paid  by  E ,  who  recovered  by  proof  upon  the  separate  estate  of  K.,  his  oo-«uretf, 
one  moiety  of  the  amount  paid.  The  trustee  of  K.'s  separate  estate,  who  was  also 
the  trustee  of  the  estate  of  the  bankrupt  partners,  then  claimed  to  prove  against  H.'0 
separate  estate  for  the  amount  of  the  moiety  paid  to  K  out  of  K.'s  estate : 

Hddy  that,  as  the  partnership  received  the  money  from  and  owed  it  to  the  guard- 
ians, the  relation  of  principal  and  surety  never  in  reality  existed  between  H.  and  K. 
The  claim,  therefore,  was  disallowed. 

Order  of  the  Master  of  the  Rolb  affirmed. 

Whether  Ex  parte  Topping  (1)  would  apply  to  a  case  where  the  separate  estate  in 
respect  of  which  the  proof  is  sought  to  be  made,  is  solvent,  so  that  any  snrplus  would 
go  to  the  joint  estate,  Qware:  Looey  v.  HiUy  L.  J  J.,  441,  vol.  8. 

Lapse.  ^ 

A  testator  gave  to  A.  B.  a  legacy  to  be  vested  in  him  when  and  as  he  should  attain 
the  age  of  twenty-one  years,  or  if  he  should  die  under  that  age  leaving  lawful  isBue 
at  his  death ;  and  in  case  he  should  die  without  attaining  a  vested  interest  in  his  nid 
legacy,  the  testator  gave  the  legacy  over  to  other  persons.  The  legatee  attained  the 
age  of  twenty-one,  and  died  in  the  testator's  life-time,  leaving  issue: 

Hdd,  that  the  gift  over  took  effect :  In  re  GaitskeWs  Trust,  L.  J.  J.  for  V.-C  W., 
vol.  15.,  386. 

LkeIh 

1.  In  an  action  brought  in  her  Migesty's  Supreme  Court  for  China  and  Japan,  for 
false  representations  made  by  the  defendant,  occupying  an  official  post  in  the  service 
of  the  Emperor  of  China,  to  the  TBung-li-Ynmen,  the  head  of  the  Foreign  Board  at 
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Peking,  respecting  the  condact  of  the  plaintiff  as  a  Professor  in  the  C5ollege  estab- 
lished there,  which  led  to  his  dismissal  bj  that  Board,  the  alleged  misrepresentations 
being  that  the  plaintiff  had  asked  to  he  relieved  from  his  duties,  and  declined  to  per- 
form them,  and  that  he  had  absented  himself  from  Peking  at  a  time  when  his  active 
services  might  be  required  at  the  College.  The  defendant,  in  reply,  denied  that  he 
bad  made  any  false  representations,  and  asserted  that  such  representations  as  he  had 
made  were  contained  in  a  report  made  by  him  in  the  course  of  his  duty  as  an  officer 
of  the  Chinese  Government.  The  Judge  in  his  summing  up  directed  the  jury  that, 
whether  the  defendant  had  made  false  representations,  and  the  Chinese  Government 
had  dismissed  the  plaintiff  in  consequence,  was  a  thing  specially  for  the  jury  to  con- 
sider, and  whether  the  representations  were  warranted  by  facts.  The  jury  found  for 
the  plaintiff,  and  gave  large  damages.  A  rule  nisi  was  afterwards  obtained  for  a  non- 
suit, or  new  trial,  on  the  ground  of  misdirection,  and  that  the  verdict  was  against 
evidence.  The  misdirections  complained  of  were  (1)  that  the  Judge  did  not  direct 
the  jury  that  the  representations  were  privil^ed ;  (2)  not  leaving  to  the  jury  the 
question,  whether  the  representations  were  willfully  false ;  and  (3)  that  there  was  no 
evidence  to  go  to  the  jury  that  the  representations  were  willfully  false.  The  Supreme 
Court  discharged  the  rule.    On  appeal : 

Hdd^  By  the  Judicial  Committee,  that  the  Judge*s  summing  up  was  erroneous, 
that  the  representations  complained  of  were  privil^ed  communications,  that  the  Judge 
ought  to  have  explained  to  the  jury  the  relation  and  position  of  the  parties,  and 
have  told  them  that  the  action  would  not  lie,  if  the  statements  were  made  honestly 
and  in  a  belief  of  their  truth,  without  proof  of  express  malice,  and  not  whether  they 
were  warranted  in  fact,  and  that  the  burden  was  on  the  plairjtiff  to  prove  that  they 
were  not  so  made :  Hart  v.  Gumpach.    439. 

2.  The  charge  of  a  Bishop  to  his  Clergy  in  Convocation  is,  in  the  ordinary  sense  of 
the  term,  a  privileged  communication ;  on  the  well-known  principle  that  a  commu- 
nication made  boTia  fide  upon  any  subject-matter  in  which  the  party  has  an  interest, 
or  in  reference  to  which  he  has,  or  honestly  believes  he  has,  a  duty,  is  privileged,  if 
made  to  a  person  having  a  corresponding  interest  or  duty,  although  it  contains  crim- 
inatory matter  which,  without  that  privilege,  would  be  defamatory  and  actionable ; 
provided  that  the  occasion  on  which  the  communication  is  made  rebuts  the  prima 
fade  inference  of  malice,  in  fact,  arising  from  a  statement  prejudicial  to  the  character 
of  the  plaintiff,  and  the  ontis  is  upon  him  to  prove  that  there  was  actual  malice,  that 
the  defendant  was  actuated  by  motives  of  personal  spite  or  ill-will,  independent  of 
the  occasion  on  which  the  communication  was  made. 

So  held,  where  the  Bishop  of  Sodor  and  MaUf  in  a  charge  to  his  Clergy  in  Convoca- 
tion, commented  on  a  speech  made  by  a  Barrister  in  his  character  of  an  advocate  in- 
structed to  oppose  a  bill  before  the  House  of  Keys,  promoted  by  the  Government 
vesting  additional  ecclesiastical  patronage  in  the  Bishop,  in  which  he  impugned  the 
conduct  of  the  Bishop,  and  attributed  to  him  motives  and  conduct  unworthy  of  his 
character  and  position : 

Meld,  also  that  the  circumstances  of  the  case  warranted  the  Bishop  in  sending  such 
charge  to  a  newspaper  for  publication,  and  that  such  course  being  in  self-defense, 
rebutted  any  presumption  of  malice  on  the  part  of  the  Bishop ;  A,  N,  LaugkUm  v. 
Biskop  of  Sodor  and  Manx  (Privy  Council  Appeals)  495,  vol.  4. 

Maintenakce. 

On  an  application  by  an  in&nt  for  maintenance,  the  Court  has  jurisdiction,  with- 
out suit,  to  charge  the  expenses  of  his  past  maintenance,  and  the  costs  of  the  appli- 
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cation  on  the  corpus  of  a  freehold  estate  to  which  he  is  entitled  in  fee:  Inrt  ffoiMrtA., 
L.  JJ.,  415,  vol.  8. 

Mabshallino. 

A  testator  domiciled  in  England  died  possessed  of  personal  estate  and  also  of  real 
estates  in  Scotland.  His  will  purported  to  deal  with  the  Scotch  real  estates,  bat  was 
inoperative  to  pass  them,  and  they  descended  to  the  Scotch  heir.  A  suit  hayinx 
been  instituted  for  the  administration  of  the  testator^s  estate,  against  the  executon, 
one  of  whom  was  the  Scotch  heir,  he  elected  to  take  the  descended  estates  in  oppon* 
tion  to  the  will,  and  gave  up  the  legacy  which  had  been  bequeathed  tu  him  by  the 
will: 

Held^  6rst,  that  the  liability  of  the  Scotch  real  estates  to  the  payment  of  debts,  as 
between  the  heir  and  the  pecuniary  legatees,  must  be  determined  by  the  law  of  Soot- 
land,  and  not  by  the  law  of  the  country,  where  the- testator's  estate  was  being  admin- 
istered. 

Secondly,  that  as  the  law  of  Scotland  threw  the  general  debts  primarily  on  the 
personal  estate,  and  did  not  permit  them  to  fall,  directly  or  indirectly,  on  the  real  es- 
tate until  the  peraonal  estate  was  exhausted,  there  could  be  no  marshalling  in  tbe 
English  Court  against  the  Scotch  heir  in  favor  of  the  pecuniary  legatees : 

Thirdly,  that  no  part  of  the  general  costs  of  the  suit  could  be  thrown  on  the  8c3tdi 
estates,  and  that  the  heir  was  entitled  to  his  costs  out  of  the  personal  estate  except 
the  extra  costs  occasioned  by  his  election. 

Decision  of  the  Master  of  the  Bolls  reversed. 

Semble,  that  if  the  real  estate  had  been  situate  in  England,  the  costs  of  the  mU 
which,  under  tbe  circumstances,  would  have  been  confined  to  the  administratioii  of 
the  personal  estate,  ought  not  to  have  been  thrown  on  the  real  estate :  Harriam  v. 
Harrison^    L.  C.  &  L.  JJ.,  342,  vol.  8. 

Neolioence. 

Railway  Compaq — Liability  of  one  company  for  negligence  of  another  wUh  ntmnng 
povoen — Parliamentary  Agreement  as  to  traffic.  The  N.  Company  had  statutory  au- 
thority to  run  over  a  portion  of  the  defendants'  line,  paying  a  certain  toll  to  tbe  de- 
fendants. The  signals  at  the  point  of  junction  between  the  two  lines  were  under  the 
control  of  the  defendants.  Owing  to  the  servants  of  the  N.  Company  negligeotlj 
disobeying  these  signals,  a  train  of  the  N.  Company  ran  into  a  train  of  the  defend- 
ants in  which  the  plaintiff  was,  causing  him  damage.  There  was  no  negligence  od 
the  part  of  any  of  the  defendants'  servants.  In  an  action  for  injuries  sustained^ 
brought  by  the  plaintiff  against  the  defendants : 

Heldy  that  he  was  not  entitled  to  recover. 

Great  Western  Ry.  Co.  v.  Blake  (H.  &  N.,  987) ;  Thomas  v.  Rhymney  By.  Ct 
(Law  Rep.  5  Q.  B.  226;  Law  Rep.  6  Q.  B.  266),  considered  and  distinguished 
Wright  V.  RaUway  Co.,  Ex.  137,  vol  8. 

Nephews  and  Nieces. 

Residuary  gift  in  trust  for  "my  nephews  and  nieces  living  and  the  issue  of  any  o( 
my  nephews  and  nieces  dead  before  me."  Testator  left  brothers  and  sisters,  but  never 
had  any  nephews  or  nieces  of  his  own  : 

Held,  that  his  wife's  nephews  and  nieces  were  entitled  to  the  gift:  Sherratt^ 
Mountford,  M.  R.  305,  voL  15. 
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Notice  to  Trustees. 

Funds  belonging  to  L.  M.  were,  on  her  marriage  in  1834,  vested  in  three  trustees, 
(one  of  whom  died  in  1840)  in  trust  for  her  for  life  for  her  separate  use,  without 
power  of  anticipation,  and  after  her  death  for  the  children  of  the  marriage,  and  in 
case  there  should  be  none,  for  such  persons,  if  she  should  die  in  her  husband's  life- 
time, as  she  should  appoint.  In  1843  the  husband  and  wife  executed  a  deed  to  se- 
cure the  payment  of  moneys  due  from  him,  and  the  wife  appointed  that  in  case 
there  should  be  no  child  of  the  marriage,  and  if  she  should  die  in  the  husband's  life- 
time, the  trustees  of  the  settlement  of  1834,  should,  out  of  the  trust  fund.<),  raise  suffi- 
cient to  pay  the  husband's  debt. 

Notice  was  given  of  the  deed  of  1843  to  the  two  surviving  trustees  of  the  settle- 
ment 

In  1848  the  wife  and  the  sole  surviving  trustee  of  the  settlement,  who  desired  to 
retire,  appointed  three  new  trustees,  and  asnigned  to  them  the  trust  funds.  One  of 
those  trustees  died,  and  the  two  surviving  trustees  and  the  survivor  of  them,  at  the 
request  of  the  husband  and  wife,  dealt  with  some  of  the  trust  fund^^,  which  ultimately 
were  much  diminished.  A  portion  of  the  funds  was  invested  in  the  purchase  of 
leasehold  premises,  which  were  held  upon  the  'trusts  of  ( he  settlement.  The  wife 
died  in  March,  1870,  without  having  had  any  child.  The  husband  survived.  The  sur- 
vivor of  the  trustees  of  1848,  in  May,  1870,  received  a  notice  from  R.  L  of  a  charge 
on  the  leaseholds  in  his  favor,  dated  the  5th  of  October,  1864,  and  in  October,  1870, 
he  received  a  notice  of  the  deed  of  1843 : 

Held,  that  the  surviving  trustees  of  1848,  were  not  liable  to  make  good  the  funds 
which  had  been  lost ;  that  B.  L.  was  not  entitled  to  priority  over  the  trustees  of  the 
deed  of  1843;  and  that  the  persons  claiming  under  the  deed  of  1843,  were  entitled  to 
the  funds  which  remained  in  part  satisfaction  of  the  moneys  due  to  them. 

Assignees  of  an  equitable  interest  should,  if  they  desire  to  be  perfectly  seemed,  ob- 
tain tidigtringas  on  the  funds;  or  have  their  deed  indorsed  on  the  original  deed;  or 
obtain  a  transfer  of  the  funds  into  Court. 

SembU:  New  trustees  of  trust  funds  in  settlement  are  not  bound  to  inquire  of  the 
old  trustees  whether  they  have  received  nolice  of  any  incumbrance;  and  it  has  never 
been  the  practice  of  the  Court  on  appointing  new  trustees  of  funds  to  make  such  an 
inquiry :  Fhipps  vs.  Lovegrove ;  Brosser  vs.  Phipps.  L.  J.  J.  for  V.  -C.  W.,  80, 
voU  16. 

NUIBAKCE. 

* 

The  occupier  of  a  house  in  a  street  in  LfOndon  had,  many  years  ago,  converted  the 
ground  floor  into  a  stable.  In  1871,  a  new  occupier  altered  the  stable  so  that  the 
noise  of  the  horses  was  an  annoyance  to  the  next  door  neighbor,  and  prevented  him 
from  letting  his  house  as  lodgings : 

Held,  that  the  fact  of  horses  having  been  previously  kept  in  the  stable,  but  so  as 
not  to  be  an  annoyance,  did  not  deprive  the  neighbor  of  his  right  to  have  the  nuis- 
ance restrained. 

Annoyance  caused  by  the  unusual  use  of  a  house  may  be  a  nuisance  where  like  an- 
noyance from  the  ordinary  use  of  it  would  not  be. 

Decree  of  the  Master  of  the  Rolls  reversed:  Ball  vs.  Bay,  L  C.  <&  L.  JJ.,  467^ 
voLS. 

Oeder  of  Disposition. 

At  the  time  of  the  presentation  of  a  petition  for  liquidation  by  arrangement,  there 
w»e  lying  in  the  bonded  warehouse  of  the  debtors,  who  were  wine  and  spirit  mer- 
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chants  in  Liverpool,  certain  butts  of  whisky  which  they  had  sold  to  the  AppelUnt 
The  goods  were  left  there  for  the  convenience  of  the  purchaser,  to  whom  a  delivery 
warrant  had  been  given  by  the  vendors,  in  which  they  stated  that  they  held  the  goods 
to  his  order  as  warehousemen.  The  vendors  did  not  carry  on  business  as  general 
warehouseoien,  but  it  was  proved  to  be  tlie  usual  custom  of  the  wine  and  spirit  trade, 
in  Liverpool,  for  goods  sold  in  bond  to  remain  in  the  possession  or  under  the  control 
of  the  vendors  in  the  bonded  warehouse  in  which  they  were  at  the  time  of  sale,  oniil 
they  were  required  by  the  purchaser  for  use. 

Held  (reversing  the  dednion  of  the  Chief  Judge),  that  the  existence  of  a  custom 
of  this  nature,  shown  to  be  well-known  among  persons  concerned  in  the  wine  and 
Rpirit  trade,  excluded  the  doctrine  of  reputed  ownership,  and  that  the  goods  did  not 
pass  to  the  trustee. 

Hamilton  y».  Bdl  (10  Ex.  645);  Priestley  vs.  Pratt  (Law  Rep.  2  Ex.  101);  and 
PnggmaU  vs.  Loregrove  (6  L.  T.  (K  S.)  329),  approved;  KnotcUa  vs.  HanfaJl  (5  R  A 
A.  134),  observed  upon.  Ex  parte  Wathtns.  In  re  Coustan.  L.  C.  <&.  L  J.  M., 
520,  vol.  8. 

Power  op  Appointment. 

Invalid  exercise  of  power — Extent  ojf  Invalidity — Power  of  Appointment  over  Reaitf^ 
Conversion — Gift  to  th€  Executors  or  Administrators  of  A. — PersonoB  Designaia,  Hus- 
band and  wife,  having,  under  their  marriuge  settlement,  a  joint  power  of  appoint- 
ment over  personality  in  favor  of  the  children  of  the  marriage,  of  whom  there  were 
three  survivors,  appointed  one-third  of  the  fund  to  trustees  upon  such  trusts  as  H. 
(one  of  the  sons)  by  dee<l,  executed,  with  the  consent  of  the  father  during  his  life,  and 
after  his  death  with  the  consent  of  the  trustees  of  his  will,  or  by  will,  should  appoint; 
and  in  default  of  such  appointment,  upon  trust  for  U.  for  life,  or  until  bankruptcy  or 
assignment  (such  bnnkruptcy  or  assignment  being  limited  to  twenty-one  years  after 
the  death  of  his  surviving  parent),  and  after  H.'s  death,  upon  trust  for  his  execu- 
tors or  administrators,  as  part  of  his  personal  estate;  but  if  such  interest  should 
be  previously  determined,  then  upon  the  trusts  therein  mentioned:   • 

Held,  that  the  appointment  to  such  uses  as  H.  should  appoint,  with  consent  of 
the  trustees,  was  void,  but  that  the  limitation  over  in  default  of  appointment  by 
H.  wa3  valid,  and  gave  H.  an  absolute  interest  in  the  share,  subject  to  the  coo- 
tingency  of  his  committing  a  forfeiture  within  the  prescribed  period. 

Husband  and  wife  had  a  joint  power  of  appointment  over  real  estate,  among 
the  children  of  the  marriage  for  such  estates  and  interests,  and  in  such  manner 
as  they  should  think  fit.  In  default  of  and  8ubJ3Ct  to  such  appointment  the  es- 
tate was  u)  be  held,  subject  to  the  parent's  life  interest,  in  trust  for  all  ibe 
children  to  whom  no  share  had  been  appointed,  to  vest  in  them  at  twenty-one  or 
marria$i;e.  The  settlement  contained  a  power  of  sale  and  exchange,  but  no  trust 
for  absolute  sale. 

.  The  husband  and  wife  appointed  two-fourths  to  H.  and  another  of  their  chil- 
dren, the  appointment  to  ll  being  in  the  same  terms  as  that  of  the  personality, 
and  declared  that  the  shares  of  a^y  person  interested  in  the  capital  arising  from 
any  sale  under  the  settlement  should  be  of  the  quality  of  personal  estate: 

Heldy  that  the  appointors  had  power  to  convert  the  ireal  into  personal  estate, 
and  that  H.  took  an  absolute  interest  in  his  share  subject  to  the  same  contin- 
gency Hs  in  the  cas*  of  the  personality:  Wehb  vs.  Sadler^  L.  C.  &  L.  JJ.|  ^1^» 
voL  8. 

Power  to  Appoint  by  Will. 

A  testator  gave  certain  property  opon  trust  ftw  his  granddaoghter  A.  for  life,  and 
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ader  her  death  for  her  children,  or  some  of  them,  as  she  should  hj  deed  or  will  ap- 
point A.,  by  her  will,  appointed  one-fifch  of  the  fund  to  each  of  five  children  (all 
of  whom  were  living  at  the  death  of  the  original  testator)  for  life,  and  after  the  death 
of  each  child  directed  that  the  share  in  which  the  child  had  a  life  interest  should 
be  held  in  such  a  manner  as  the  child  might  by  will  appoint,  with  limitations  over, 
in  de£iiult  of  appointment,  in  favor  of  the  children  of  the  said  five  children  and  of 
the  survivors  in  different  events : 

Held,  a  good  exercise  of  the  power  of  appointment  given  by  the  will  of  the  testator, 
Pl»p9(m  V.  Tamer  (9  Sim.  227)  followed.    Slark  v.  Daykins,  XV.  M.  R.,  307, 

Privileoed  Commukication. 

Libel  and  Siander — Proceedings  of  Court  of  Inquiry  inglituUd  by  Commander -in- Chief 
Mnder  articles  of  War — Evidence.  A  court  of  inquiry,  instituted  by  the  Commander- 
in-Chief  of  the  army  under  the  Articles  of  War  to  inquire  into  a  complaint  made 
by  an  officer  of  the  army,  though  not  a  court  of  record,  nor  a  court  of  law,  nor 
coiiiing  within  the  ordinary  definition  of  a  court  of  justice,  is  nevertheless  a  court 
duly  and  l^ally  constituted  and  recognised  in  the  Articles  of  War  and  the  Mutiny 
Acts;  and  statements,  whether  oral  or  written,  made  by  an  officer  summoned  to  attend 
before  such  court  to  give  evidence,  are  absolutely  privileged,  even  though  they  be 
made  mala  fide,  and  with  actual  malice,  and  without  reasonable  and  probable  caunr. 
Such  statements  are  part  of  the  minutes  of  the  proireedings  of  the  court,  which,  when 
reported  and  delivered  to  the  Commander-in-Chief,  are  received  and  held  by  him  on 
behalf  of  the  sovereign,  and  on  grounds  of  public  policy  can  not  be  produced  in 
evidence:    Dawkins  v.  Lord  Rokeby, Q.  B.  (Ex.  Ch.)  255,  vol.  8. 

Pboduction  of  Documents. 

1.  A  plaintiff  will  not  be  compelled  to  produce  muniments  of  title  which  he  swears 
do  not,  to  the  best  of  his  knowledge,  information,  and  belief,  contain  anything  im- 
peaching his  case  or  supporting  or  material  to  the  case  of  the  defendant:  Bolton  v. 
Corporation  of  Liverpool^  1  My.  &  K.,  88,  considered. 

2.  A  plaintiff  will  not  be  compelled  to  produce  confidential  correspondence  between 
himself  or  his  predecessors  in  title  and  their  respective  solicitors  with  respect  to 
questions  connected  with  matters  in  dispute  in  the  suit,  although  made  before  any 
litigation  was  in  contemplation :  Pearse  v.  Pears^,  1  De  G,  <&Sm.  12,  and  Lawrence  v, 
Campbelly  4  Drew,  485,  approved. 

3.  Order  of  the  Master  of  the  Bolls  affirmed :  Minei  v.  Morgan,  L.  C.  &  L.  J.  M., 
361,  vol.  8. 

Railway  Company. 

1.  Negligence — Evidence  of  Defendants*  Liability — Contributory  Negligence — Nonmit.  In 
an  action  against  the  defendants  for  negligence,  it  was  proved  that  the  plaintiff,  being 
a  passenger  on  defendants*  railway,  got  up  from  his  seat  and  put  his  hand  on  the  bar 
which  passed  across  the  window  of  the  carriage,  with  the  intention  of  looking  out  to 
see  the  lights  of  the  next  station,  and  that  the  pressure  caused  the  door  to  fly  open, 
and  the  plaintiff  fell  out  and  was  injured.  There  was  no  further  evidence  as  to  the 
construction  of  the  door  and  its  fastenings.  The  jury  having  fmnd  for  the  plaintiff: 
leave  being  reserved  to  enter  a  nonsuit  on  the  ground  that  there  was  no  evidence  of 
the  defendants'  liability : 

Heldf  by  the  Queen's  Bench  and  Exchequer  Chamber,  that  there  was  evidence,  and 
that  the  verdict  ought  to  stand. 

Qiuarey  how  far  the  question  of  contributory  negligence  is  open  in  such  cases : 
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Adams  v.  Lanccmhire  and  Yorkshire  By.  Co.^  (Law  Rep.)  739, 4  C.  P.  questicMied ;  6«  r. 
Metropdilan  Railway  Company,  Q.  B  (Ex.  Ch.),  161,  vol.  8. 

2.  Carriers  of  Cattle — Negligence — Conditions  as  to  Btdiveness  of  Oattle — Prwcipd  «rf 
Agent — Agreeinent  for  Interchange  of  Traffic.  The  plaintiff  desired  to  send  a  cow  from 
D.  to  S.,  and  took  her  to  the  station  at  I).,  belonging  to  the  G.  N.  Co.,  where  he  booked 
her  for  S.  by  the  defendants*  nil  way.  He  signed  a  contract  under  which  it  was  agreed 
between  him  and  the  G.  N.  C.».  that  they  shuuld  not  be  rej»pon8ible  for  any  loss  or 
injury  to  cattle,  in  the  delivering,  if  such  damoge  Fhould  be  occasioned  by  pluDgiog 
or  restivenepR.  The  cow  wan  put  into  a  truck  belonging  to  the  defendants,  and  on 
arriving  at  S.  was  brought  to  a  siding  by  the  defendants*  yard  for  the  purpose  of  being 
unloaded.  A  porter  in  charge  of  the  yard  began  to  unfasten  the  truck.  The  pUintiff 
thereupon  warned  him  not  to  let  the  cow  out,  hs\  she  would  run  at  him ;  neverlhelew 
he  did  let  her  out ;  she  ran  about  the  yard,  and  ultimately  got  on  to  the  line  and  was 
killed.  By  an  agreement  between  the  defendants  and  the  G.  N.  CJo.  it  was  provided 
that  a  complete  and  full  system  of  interchange  of  traffic  in  passengerR,  goods,  parcels, 
&c.,  should  be  established  from  all  parts  of  one  company  and  beyond  its  limits  to  all 
parts  of  the  other  company  and  beyond  its  limits,  with  through  tickets,  through  rate^ 
and  invoices  and  interchange  of  stock  at  junctions ;  the  stock  of  the  two  companies 
being  treated  as  one  stock.  .  .  .  That  the  two  companies  should  aid  and  assist  each 
other  in  every  po.-nible  way,  as  iC  the  whole  concerns  of  both  companies  were  amalga> 
mated.  In  an  action  brought  against  the  defendants  for  the  loss  of  the  cow,  the 
court  having  power  to  draw  inferences ; 

Heldf  first,  that  the  action  was  rightly  brought,  inasmuch  aa  the  agreement,  if  it  did 
uot  constitute  a  partnership  been  the  two  companies,  showed  that  the  G.  N.  Co,  be- 
came the  agents  of  the  defendants  to  mike  the  contract  for  the  carriage  of  the  cow. 
Secondly,  that  the  condiii«)n  in  the  contract  did  nut  relieve  the  defendants  from  liahil 
ity  for  negligence  on  tlie  part  of  their  servants  in  delivering  the  cow.  Thirdly  (by 
Blackburn  and  Lush,  J  J.;  Mellor,  J.,  diasenting),  that  the  inference  to  be  drawn  from 
the  facts  was  that  there  wiw  negligence  on  the  part  of  the  defendants*  porter;  and 
that  they  were,  therefore,  liable  to  the  plaintiff  for  the  lass  of  the  cow:  Gill  v.  The 
Man  /tester,  Sheffield^  and  Lincolnshire  Railway  Companyj  Q.  B.,  18G,  vol.  8. 

Revocation  of  Will. 

A  codicil  revoking  a  mil  does  not  necessarily  revoke  a  prior  codieiL  A  testator  made  a 
will  and  .two  codicils,  by  ncme  of  which  he  gave  anything  to  St.  Catharine's  College, 
and  many  years  afterwards  he  made  another  codicil,  describing  it  as  a  codicil  to  hi» 
last  will ;  and  thereby,  after  reciting  that  by  his  said  will  he  had  bequeathed  X1,000 
to  St.  Catharine's  College,  he  confirmed  the  said  bequest,  but  in  all  other  respects  he 
revoked  his  said  will;  and  he  gave  to  St.  C^atherine's  College  (in  addition  to  the  be- 
quest of  £1,000)  a  sum  of  £5,000,  and  appointed  executoi^  of  his  said  will  and 
codicil : 

Held,  that  the  last  codicil  i-evoked  the  will  of  the  testator,  but  not  the  codicils  cf 
prior  date. 

Held,  also,  that  under  the  last  codicil  St.  Catharine's  Collie  was  entitled  to  a  legacy 
of  £6,000  in  the  whole:  Farrer  v.  St.  Cttharine's  CoUe^  Cambridge,  L.  C.  for  M.  R, 
19,  vol.  16. 

Secret  Trust. 

1.  Testator  gave  the  residue  (which  amounted  in  value  to  about  £6,500)  of  hii  per- 
sonal estate  up<m  trust  to  permit  a  married  woman  to  receive  the  income  daring  her 
life,  with  remainder  after  her  death  for  the  benefit  of  her  children,  and  if  nochiWren^ 
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for  the  husband  abeolutely.  In  the  event  of  the  death  of  the  wife  in  the  life-time  of 
her  aunt,  N.,  testator  directed  that  the  then  legally  secured  income  of  the  aunt,  if 
below  £250  a  year,  should  be  made  up  to  that  amount. 

2.  From  the  death  of  the  testator,  in  April,  1861,  down  to  February,  1865,  an  an- 
nuity of  £300  was  regularly  paid  to  N.,  by  arrangement,  out  of  the  husband^s  bank- 
ing account ;  but  the  wife  having  eloped  in  September,  1864,  the  payment  was,  after 
the  above  date,  discontinued. 

3.  In  1869  the  bill  was  ^led  by  N.  against  the  husband  and  wife,  alleging  by  amend- 
ment, after  the  answer  of  the  wife  (wl»o  supported  the  plaintiflTs  case)  had  come  in, 
that  the  husband  and  wife  both  promised  the  testator,  at  his  request,  on  his  death-betl, 
to  make  an  allowance  of  £300  a  year  to  the  plaintiff,  and  praying  for  a  declaration 
that  the  income  of  the  testator's  residuary  real  and  persoual  estate  ^'  was  and  is  sub- 
ject to  a  trust'*  for  the  payment  of  £300  a  year  to  the  plaintiff  during  the  wife's  life, 
if  the  plaintiff  should  so  long  live ;  and  for  payment  of  the  arrears  of  the  annuity  by 
the  husband.  » 

4.  The  husband  denied  having  made  any  such  promise;  but  it  having  been  found 
as  a  result  of  the  evidence  that  a  promise,  as  alleged,  was  made  to  the  testator  by  the 
wife,  and  was  assented  to  by  the  husband : 

Hddf  that  the  income  of  the  testator's  estate  was  subject  to  the  alleged  trust ;  and 
an  account  and  payment  ordered  accordingly. 

No  costs  allowed  to  the  plaintiff,  who  was  merely  a  nominal  suitor;  the  suit  being 
in  substance  that  of  the  wife:  McChrmick  v.  Qrogan^  Law  Rep.  4,  H.  L.  82,  followed  . 
NorrU  V.  Frazer,  V.-C.  B.,  318,  vol.  20. 

Statute  op  Fbauds. 

The  plaintiffs  agreed  to  purchase  an  estate  from  the  L.  Society,  and  to  pay  a 
deposit  on  the  signing  of  the  contract.  Before  it  had  been  signed,  the  plaintiffs  ver- 
bally agreed  with  B.  to  make  it  over  to  him  on  certain  terms.  In  order  to  enable  B. 
to  deal  with  the  L.  Society,  the  plaintiffs  signed  and  gave  to  him  a  memorandum, 
making  over  the  contract  to  him  in  consideration  of  his  paying  to  the  L.  Society  the 
deposit,  and  engaging  to  pay  a  certain  sum  to  the  plaintifis;  the  other  terms  of  the 
bargain  between  the  plaintiffs  and  B.,  which  were  in  favor  of  the  plaintiffs,  being  at 
B.'s  request  omitted  from  the  memorandum.  On  the  same  day  the  contract  between 
the  plaintiffs  and  the  L.  Society  was  signed,  and  the  part  signed  by  the  L.  Society 
was  given  to  B.,  who  paid  the  deposit.  B.  afterwards  repudiated  all  the  stipulations  in 
favor  of  the  plaintiffs  which  had  not  been  inserted  in  the  memorandum.  The  plain- 
tiffs then  filed  their  bill  against  B.  and  the  L.  Society,  asking  to  have  the  memoran- 
dum between  B.  and  the  plaintiffs  cancelled,  and  for  a  conveyance  from  the  society 
on  payment  of  what  was  due  to  them : 

Hdd  (affirming  the  decision  of  Malins,  V.-C),  that  a  demurrer  by  B.  was  not  sus- 
tainable on  the  merits,  for  that  the  memorandum  was  only  ancillary  to  the  verbal 
agreement  between  the  plaintiffs  and  B.,  and  any  use  of  it  by  B.  for  a  purpose  incon- 
sistent with  that  agreement  was  fraudulent: 

Held,  further,  that  if  the  plaintiffs  could  have  maintained  a  bill  for  specific  per- 
formance of  the  parol  agreement  between  them  and  B.,  on  the  ground  that  it  had 
been  in  part  performed — as  to  which  quare — they  were  not  bound  to  do  so ;  but  that, 
as  B.  had  repudiated  that  agreement,  they  were  entitled  to  fall  back  on  their  original 
rights  under  the  agreement  with  the  L.  Society: 

Mdd,  further  (differing  from  Malins,  V.-C),  that  the  bill  was  not  demurrable  for 
want  of  an  offer  to  repay  to  B  what  he  had  paid  to  the  society :  Jervis  v.  Berridge, 
L,  a  &  Ii.  JJ.,  351,  vol.  8. 
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Voluntary  Settlement. 

The  absence  of  a  power  of  revocation,  and  the  fact  that  the  attention  of  tbe  settlor 
was  not  called  to  tliat  absence,  do  not  make  a  voluntary  settlement  invalid  ;  they  aie 
merely  circumstances  to  be  considered  in  deciding  on  the  validity  of  a  voluntary  set- 
tlement. 

A  widow  instructed  a  solicitor  to  prepare  a  deed  settling  certain  houses  and  build- 
ings on  herself  for  her  life,  and  after  her  death  for  the  benefit  of  her  children.  The 
deed,  as  prepared,  did  not  exactly  correspond  with  the  instructions,  but  was  read  over 
to  and  executed  by  her.  There  was  no  suggestion  made  to  her  that  the  deed  ought 
to  contain  a  power  of  revocation.  Some  years  afterwards  she  burnt  it,  and  expresed 
satisfaction  at  having  got  rid  of  it.  She  executed  a  mortgage  of  part  of  the  settled 
property,  after  asking  the  consent  of  a  son  who  was  both  beneficially  interested  and 
a  trustee  of  the  settlement,  and  made  a  will  purporting  to  dispose  of  the  whole 
property: 

Held  (reverping  the  decree  of  Wickens,  V.  C  ),  that,  under  the  circumstances,  the 
deed  of  settlement  was  valid,  and  not  affected  by  the  want  of  a  power  of  revgeadon 
or  by  the  divergence  from  the  instructions :    Hall  v.  HaU,  L.  C.  &  L.  JJ.,  430,  vol.  8. 

Will. 

1.  A  testator  had  three  sons,  JbAn,  Thcmast  and  Robert.  He  devised  to  each,  in  the 
same  form  of  words,  a  separate  property  for  life,  and  after  a  son's  death,  to  his  child 
or  children  in  fee.  In  case  any  one  of  the  sons  should  die  without  lawful  issue,  the 
property  of  such  son  was  to  be  divided  equally  between  the  two  survivors  "in  the 
same  manner  as  the  estates  hereinafter  devised  are  limited  to  them  ref«pectively;  sub- 
ject, nevertheless,  to  the  proviso  hereinafter  mentioned.**  At  the  end  of  the  three 
devises  came  the  provwo  in  these  terms :  "  Provided  that  in  case  any  or  either  of  my 
said  sons  shall  depart  this  life  leaving  a  widow,  then  I  give  the  hereditaments  and 
premises,  bo  specifically  devised  to  such  one  or  more  of  them  so  dying,  unto  his 
widow  and  her  assigns  for  and  during  the  term  of  her  natural  life."  The  youngert 
son  died  unmarried.  His  two  brothers  divided  his  property  between  them.  Tbe 
eldest  son  died,  and  aAer  him  the  second  son,  each  leaving  a  widow,  but  no  child : 

Heldj  that  each  widow  was  entitled  to  a  life  estate  in  all  that  had  been  ponessed 
by  her  husband  during  his  life. 

The  proviso  is  a  limitation,  and  must  be  so  constmed.  '*  Specifically**  means  tbe 
same  thing,  whether  used  in  a  devise  of  land  or  chattels.  *'  So  "  in  this  case  is  merely 
descriptive,  and  is  the  same  as  **  hereinbefore.*'  **So  specifitttlly  *'  is  therefore  merely 
dei^criptive. 

In  this  will  the  description  was  meant  to  apply  whether  the  property  was  girea 
directly,  as  in  ihe  first  instance,  or  indirectly,  as  in  the  second  instance. 

The  proviso  being  at  the  end  of  all  the  devises,  must  have  a  meaning  applicable  to 
-  all,  and  not  be  treated  as  if  placed  at  the  end  of  one,  and  thus  made  applicable  to 
one  only:     C.  L,  F,  GiTes,  ei  ta,  v.  Ann  MeUtm,  (House  of  Lords),  24,  vol.  6. 

2.  Little  stress  can  be  laid  on  the  use,  in  a  will  making  a  gift  to  a  charity,  of  the 
word  "  condition  ;**  it  may  mean  the  same  as  *' intent  and  purpose,*'  and  may  be  on- 
ployed  to  create  a  trust  and  nothing  more. 

In  1558  a  testator  gave  certain  houses  in  Old  Change  to  his  son^  and  the  son's  heini» 
but,  if  the  son  died  without  issue,  to  the  Wax  Chandlers  of  the  City  of  London^  "fiw 
this  intent  and  purpose  and  upon  this  condition,*'  that  they  should  distribute  annually 
£8  in  the  manner  therein  described,  viz  :  £3  18s  to  the  poor  of  Sl  Marjf  MagdaUnt 
and  2s.  to  the  churchwardens  for  their  painstaking;  38s.  to  the  poor  of  the  parish  of 
BcxUy,  in  Kent,  and  2s.  to  the  churchwardens  of  that  x>ansh  for  their  pains ;  35s.  to 
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the  poorest  men  and  women  of  the  Company  of  Wax  Chandlers,  and  the  other  58.  to 
the  Master  and  Wardens  of  the  Company,  "  and  the  rest  of  the  profits  of  the  said 
houses  and  tenements  I  will  shall  be  bestowed  upon  the  reparation  of  the  said  houses 
and  tenements."  If  the  Master  and  Wardens  should  leave  any  of  these  things  un- 
done, the  property  was  to  go  over  to  the  testator's  next  of  kin,  "upon  condition  that 
they  should  do  all  thes^  things.**  The  son  died  unmarried,  and  the  Wax  Chandlers 
entered  into  possession,  kept  the  premises  in  repair,  and,  after  the  great  fire  of  Lon- 
don^ rebuilt  them.    The  rents  had  largely  increa/>ed : 

Held,  that  the  will  created  a  trust ;  that  all  the  income  was  exhausted  by  the  ap- 
propriations of  it  directed  by  the  will,  and  that  consequently  the  whole  was  properly 
applicable  to  purposes  of  charity. 

The  Wax  Chandlers  had  in  1790  purchased  a  small  piece  of  property  adjoining  the 
devised  land,  and  had  built  upon  it,  so  that  the  original  and  the  purchased  property 
were  now  conjoined  and  formed  one  whole.  There  was  no  distinct  proof  as  to  the 
funds  out  of  which  this  added  property  had  been  purchased.  In  the  absence  of  such 
proof,  it  was  held,  that  the  added  property  must  be  treated  as  belonging  to  the  Wax 
Chandlers;  and  it  was  declared  that  it  did  belong  to  them,  and  an  order  was  made  for 
an  inquiry  to  distinguish  the  two  properties,  and  for  the  application  of  the  rents  and 
profits  thereof. 

To  declare  under  such  circumstances  as  existed  here  that  this  added  property  was 
to  be  applied  to  the  purposes  of  the  charity  would  be  like  following  and  taking  pos- 
session (if  the  back  rents  bona  fide  received  by  the  company:  a  course  which  the  prac- 
tice of  the  Court  did  not  sanction. 

"  Beparation  *'  of  premises,  used  in  a  gift  of  those  premises  to  a  charity,  must  be 
held  to  comprehend  their  restoration  in  the  event  of  any  catastrophe  befalling  them; 
l%e  AUomey'Gtneral  v.  Wax  Chandkra^  Company,  (House  of  Lords;,  J,  vol.  6 
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[For  tWa  namber  of  the  Rbvibw,  selections  have  bean  m^de  from  the  foUowiog  8t«te  Re- 
ports :  42  Califoroia;  45  Georgia;  36  Maryland;  52  New  Hampshire  (continaed);  46  North  Caro* 
lina  (continued);  2  South  Carolina  (new  series). 


Abatement, 

At  common  law  a  suit,  when  abated,  is  absolutely  dead,  but  in  equity  an  abate- 
ment signifieH  only  a  present  HUHpension  of  hU  proceedings  in  the  suit  from  the  want 
of  proper  parties  capable  of  proceeding  tlierein :  Pringlc  v.  Sizer,  2  S.  C.  (new 
series),  59. 

AcxoRD  AND  Satisfaction. 

Where  a  debtor  pays  the  principal  of  his  debt,  which  is  received  by  the  cred- 
itor, in  full  satisfaction,  whether  the  debt  be  past  due,  or  running  to  maturiir,  it 
is  a  good  defense,  and  may  be  pleaded  as  an  accord  and  satisfaction:  WexfM  r. 
Waikr,  42  Ala.,  492. 

Account  Stated. 

Bill  by  the  administrator  of  a  deceased  ward  against  the  executor  of  the  guardian, 
to  open  an  account  stated  *and  settled  between  plaintiff  and  defendant,  on  the 
ground  of  mutual  mistake  in  this,  that  in  the  settlement  no  account  was  taken  of 
an  esiffte  in  which  ihe  ward  was  entitled  to  a  distributive  share,  and  of  which  the 
deceased  guardian  was  the  administrator.  The  settlement  was  based  upon  the  guar- 
dian's returns,  and  the  defendant,  in  making  it,  had  acted  in  entire  good  faith.  Belief 
refused  mainly  on  the  grounds  of  want  of  proof  that  the  guardian's  returns  were 
false,  and  because  it  appeared  that  the  plaintiff  possessed  at  the  time  of  the  state- 
ment, substantial  information  of  the  facts  alleged  in  his  bill  as  the  ground  of 
relief.  The  authorities  reviewed  and  the  principles  stated  upon  which  courts  of 
equity  give  or  refuse  relief  in  suits  to  open  or  to  i>urcharge  and  falsify  stited  account* 
and  accounts  settled,  where  they  are  impeached  on  the  ground  of  fraud  or  mis- 
take :     McDow  V.  Brown,  2  S.  C.  (new  series),  95. 

Administration. 

A  decree,  in  a  suit  for  distribution  among  creditors  of  the  assets  of  an  in**)'- 
vent  intestate  estate,  which  ascertains  the  amount  of  aaseta  then  realized  and  that 
they  are  sufficient  to  pay  the  judgments,  specialty  debts,  and  12  3-7 ths  pccent  of 
the  simple  contract  debts,  and  directs  that  they  be  so  applied,  does  not  bar  the  special- 
ty creditors  of  their  right  to  priority  of  payment  out  of  assets  afterwards  reali*ed— 
those  realized  at  the  time  of  the  decree  having  been  lost  without  fault  on  their  part: 
Gunter  v.  Gunier,  2  S.  C.  (new  series),  11. 

Admin  istr  ators. 

A  sale  of  land  of  a  testator  or  intestate  by  the  executor  or  administrator,  in  the 
manner  prescribed  by  law,  where  the  estate  is  insolvent,  divesta  the  liena  o^  JO"f" 
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ments  obtained  in  the  life-time  of  the  testator  or  intestate,  and  the  creditor  must 
look  to  the  proceeds  in  the  hands  of  the  representative  of  the  estate:  Sims  v- 
FerriU,  45  Ga.,  585. 

Agent  and  Agency. 

1.  What  an  agent  pays  in  the  course  of  doing  an  act  in  the  scope  of  hii)  agency, 
characterising  or  qualifying  the  act,  is  admissible  as  part  of  the  tea  gedce.  But  if  his 
right  to  act  in  the  particular  matter  in  question  has  ceased,  his  declarations  are  mere 
hearsay,  which  do  not  affect  the  principal:  SaiUh  &  Melion  v.  N,  C.  R,  R,  Co.,  68  N. 
C,  107. 

2.  The  power  to  make  declarations  or  admissions  in  behalf  of  a  company  as  to 
events  or  defaults  that  have  occurred  and  are  past  can  not  be  inferred  as  incidental  to 
the  duties  of  a  general  agent  to  superintend  the  current  dealings  and  business  of  the 
company:  Ih, 

3.  The  depreciation  of  Confederate  money  is  not  betweea  private  parties  construc- 
tive notice  to  the  agent  and  the  person  paying  the  same,  that  the  principal  will  not 
receive  it.  Otherwise,  where  the  receiving  agent  is  an  officer  of  the  Court,  or  one 
acting  in  a  fiduciary  capacity :  i6. 

4.  Testimony  as  to  transactions  which  took  place  between  the  defendant  and  an 
agent,  since  deceased,  is  admissible  evidence  m  a  suit  brought  by  the  principal 
against  such  defendant.  Especially  so,  if  the  acts  and  ageements  of  the  agent  were 
afterwards  communicated  to  the  principal  and  by  him  assented  to :  Hcnveiion  v.  Latti- 
mtTy  lb,  370. 

5.  For  mere  error  in  judgment,  an  agent,  with  authority  to  do  the  best  he  can,  is 
not  liable :  Long  v.  Pod,  et  al,  IL  479. 

Appearance. 

1.  Where  a  defendant  was  served  out  of  the  State,  and  an  attorney  then  with  him 
signed  and  transmitted  a  document  to  the  effect  that  as  defendant's  attorney  he  ac- 
knowledged service,  and  authorized  a  judgment  to  be  taken  as  prayed  for : 

Hdd,  sufficient  to  show  a  voluntary  appearance,  and  to  justify  the  entry  of  an  im- 
mediate judgment :    Foote  v.  Rkhmondy  42  Cal.,  440. 

2.  Where  counsel  appears  expressly  for  certain  defendants  in  an  action,  his  signa- 
ture to  papers  in  the  case  after  that  time  as  the  attorney  for  the  defendants,  will  be 
construed  as  limited  to  those  defendants  for  whom  he  expressly  appeared :  Spanagd 
V.  Delinger,  42  Ca).,  148. 

Arbitration  and  Award. 

Where  a  case  had  been  referred  for  an  account  and  report,  and  the  report  had  been 
made  and  set  aside  by  consent,  and  then  by  consent  of  parties  it  was  ordered  that  the 
case  be  remanded  for  an  additional  report,  showing  what  fund  of  the  estate  still  re- 
main8  after  setting  aside  the  sum  of  $2,000  due  the  plaintiff  B.,  showing  also  how 
each  of  the  children  of  the  testator  stand  towards  each  other  as  to  the  amounts  re- 
ceived, what  is  due  from  each  of  them  to  the  administrator,  or  from  the  administra- 
tor to  each  of  them,  and  what  is  due  to  each  other:  And  for  the  better  adjustment  of 
the  matters  in  question,  it  is  referred  to  J.  H.  T  ,  as  arbitrator,  whose  award  shall  be 
a  rale  of  Court,  and  who  shall  state  the  account  necessary  to  exhibit  what  is  here  re- 
quired, <&c.: 

It  teas  hdd,  that  it  was  a  reference  to  arbitration,  and  that  the  report  of  the  arbi- 
trator was  an  award,  and  not  merely  the  report  of  a  referee  to  take  an  account,  and 
it  was  held  further  thai  the  arbitrator  had  not  exceeded  his  power  in  stating  an  ac- 
esmni  of  the  whole  estate:    Billiard  and  wife,  et  al,  v.  RowUmd,  AdmW.,  68  N.  C,  506. 
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Assignments. 

It  is  error  to  charge  a  jury  that  a  debtor  who  is  insolvent  can  make  no  assignment 
by  which  a  creditor  is  preferred,  or  to  charge  that  a  debtor,  who  is  insolvent,  U  una- 
ble to  make  any  preference  to  secure  a  creditor,  because  such  preferences  are  not  al- 
lowed by  the  bankrupt  law — the  law  of  the  State  being  that  a  bona  fide  preference  of 
one  creditor  by  an  insolvent  debtor  is  valid,  and  the  Bankrupt  Act  not  avoiding  such 
preferences  under  all  circumstances:    Isiaei  v.  Ayer  &  Co.,  2  S.  C.  (new  series),  344. 

Assumpsit. 

A.  B.  and  0.  entrusted  with  D.,  a  dealer  in  horses,  one  hone  each,  belonging  to 
them  individually,  to  be  sold.  D.  sold  the  three  horses  together  to  the  defendants, 
on  credit,  for  $650, — no  separate  price  being  made  for  either  of  them  in  the  trade. 
The  three  individual  owners  afterwards  joined  in  an  action  of  assumpsit  against  the 
purchaser  to  recover  the  price: 

Hddf  that  the  action  could  not  be  maintained :  Woodward  v.  Sherman,  et  oL,  52 
N.  H.,  131, 

Attacement. 

Where  Howe  commenced  an  attachment  suit  against  McCann,  and  garnished 
money  of  McCann's  in  the  Union  Insurance  Company,  and  afterwords  recov- 
ered judgment  and  issued  execntion  to  the  Sheriff,  who,  however,  did  not  receive 
the  money  or  actually  levy  the  execution,  and  before  any  further  steps,  and  within 
four  months  of  the  issuance  of  the  attachment,  proceedings  in  bankruptcy  were 
commenced  against  McCann,  and  an  assignee  of  his  estate  appointed : 

Held,  that  the  proceedings  in  bankruptcy  dissolved  the  lien  under  the  garnish- 
ment, and  that  neither  the  judgment  nor  execution,  without  an  actual  levy  or  re- 
ceipt by  the  Sheriff  of  the  money,  would  create  any»  other  lien :  Howe  v.  (/awn 
Insurance  Co.,  42  Cal.,  531. 

Bailments. 

1.  Ordinary  diligence  is  all  that  the  law  exacts  of  the  bailee  in  a  case  of  pawn  or 
pledge.  Ordinary  diligence,  in  the  law  of  bailments  is  a  relative  term,  and  signi- 
fies that  care  which  men  of  common  prudence  generally  take  of  like  articles  of 
their  own,  at  the  time  and  in  the  place  where  the  question  arises. 

The  question  being,  whether  bankers  in  Columbia,  who  had  received  on  deposit 
certain  collaterals,  as  security  for  money  loaned  by  them  to  the  bailor,  were  respon- 
sible to  the  latter  for  the  loss  of  the  collaterals  from  their  banking  house  by  rob- 
bery, the  Circuit  Judge  declined,  at  the  request  of  the  bailor,  to  instruct  the  jury 
"  that  the  bailees  can  not  be  said  to  have  exerdned  ordinary  care,  unless  it  be  found 
that  they  have  availed  themselves  of  all  the  means  for  securing  their  deposits  that 
art  and  mechanical  skill  could  afford ;  and  it  is  a  proper  inquiry  for  the  jury 
to  say  whether  proper  efforts  were  made  by  the  plaintiffs  to  ascertain  and  secure 
those  mechanical  implements  of  the  age,  which,  without  extraordinary  diligeooe 
could  have  been  secured : 

Held,  That  in  this  there  was  no  error.     Scott,  WUliamM  &  Co.  v.  G^eics,  2  S.  C,  522. 

2.  The  Circuit  Judge  instructed  the  jury  '*that  the  Court  could  not  prescribe  any 
absolute  rule  or  measure  of  diligence,  and  that  whether  ordinary  care  devolved  it 
upon  the  bailees,  bankers  in  Columbia,  to  employ  all  the  means  of  security  known  to 
art,  and  applicable  to  their  business,  was  exclusively  a  question  of  fact  for  the  jurj. 

.The  verdict  was  for  the  bailees,  and  on  appeal  by  the  bailor: 

Held,  that  in  this  instruction,  there  was  error,  and  a  new  trial  was  granted.    Ih. 

3.  A.  loaned  a  sulky  and  harness,  the  former  the  property  of  hi«  &ther,  to  E.,  to 
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drive  and  exercifle  his  horse  over  the  track  of  the  fair  grounds  of  an  agricultnral 
society.  Whilot  so  driving,  the  horse  ran  away  and  broke,  and  greatly  injured  or 
destroyed  the  articles  loaned : 

Heldf  that  the  lender,  though  not  the  owner  of  the  sulky,  could  maintain  an  ac- 
tion against  the  borrower  to  recover  its  value,  and  such  recovery  could  be  pleaded  in 
bar  by  him  in  a  subsequent  suit  by  the  owner:     Casey  v.  StUer,  36  Md.,  1. 

4.  A.  and  G.  each  owned  shares  of  stock  in  a  mining  company,  all  the  shares  being  of 
equal  value.  A*  delivered  a  number  of  his  shares  to  G.  to  be  held  as  collateral  se- 
curity for  money  advanced  by  G.  to  pay  aasessments  upon  the  stock  of  A.,  and  to  be 
sold  by  G.  whenever  he  could  obtain  not  less  than  five  hundred  dollars  per  share;  G. 
transferred  certain  of  A.Vjshares  for  less  than  the  price  named,  in  fulfillment  by  G. 
of  a  contract  for  a  sale  of  his  own  stock,  and  on  settlement  with  A.,  G.  transferred 
an  equal  number  of  his  own  shares  to  A  ,  exchanging  receipts  with  him  in  full  of  all 
demands.  Subsequently,  A.  sued  G.  for  the  amount  of  money  received  for  the  shares 
sold,  alleging  that  the  settlement  had  been  procured  by  false  representations  on  the 
part  of  G.,  and  G.  defended  by  showing  that  he  transferred  the  shares  in  fulfillment 
of  a  contract  for  the  sale  of  his  own  stock,  and  that  he,  at  all  times,  had  and  held  for 
A.*s  use  an  equal  number  of  shares  of  equal  value,  and  that  he  had  so  replaced 
them: 

Held,  that  G.  did  not  become  responsible  fur  the  proceeds  of  the  sale  of  the  shares. 
The  technical  breach  of  trust  presents  a  case  of  damnum  absque  injuria:  Atkins  v. 
Garnble,  42  Cal.,  87. 

Bonds. 

1.  Coupon  bonds  issued  by  an  incorporated  railroad  company,  payable  to  bearer,  are 
negotiable:  Langston  v.  S.  C.  B.  R.  Cb.,  2  S.  C,  (new  series),  248. 

2.  A  coupon  bond  issued  by  an  incorporated  railroad  company,  redeemable  on  a 
day  certain,  and  a  bank  named,  on  the  surrender  of  the  bond,  bears  interest  from  its 
maturity,  although  no  demand  of  payment,  or  offer  to  surrender  the  bond,  be  made 
at  the  bank  or  elsewhere :  lb. 

3.  An  action  may  be  maintained  on  a  bond  payable  on  a  day  certain,  at  a  place 
named,  without  allegation  or  proof  of  demand  of  payment  at  the  time  and  place  men- 
tioned :  lb 

4.  Bonds  issued  by  municipal  corporations,  under  their  corporate  seal,  payable  to 
bearer,  are  negotiable,  and  are  protected  in  the  hands  of  the  rightful  owner,  by  the 
usages  of  commerce,  which  are  a  part  of  the  common  law:  Weith  <fc  Arenis  v.  City  of 
Wilmington,  68  N.  C,  24. 

5.  The  purchaser  of  a  bond  from  one  who  is  not  an  agent  of  the  obligee,  but  to 
whom  the  bond  had  been  given  for  the  purpose  of  handing  it  to  a  lawyer  for  collec- 
tion, acquires  no  interest  therein,  and  can  not  maintain  an  action  for  its  recovery 
3fcMinn  v.  Freeman^  68  N.  C,  341. 

BUAGLABY. 

The  defendants  went  to  the  store  house  of  the  prosecutor,  in  which  he  was  sleep- 
ing, between  the  hours  of  ten  and  eleven  o'clock  at  night,  and  knocking  at  the  door 
called  his  name  twice,  he  answered  the  call,  and  told  them  to  wait  until  he  put  on  his 
breeches,  which  he  did  and  opened  the  door,  when  the  defendants  entered  the  house 
and  caUed  for  meat,  and  as  the  prosecutor  was  in  the  act  of  getting  the  meat,  he  was 
knocked  down  by  one  of  the  defendants,  and  the  store  robbed : 

SM^  to  be  a  sufficient  breaking  to  constitute  the  crime  of  burglary:  Stale  v.  Mar- 
deetd  ti  al.,  68  N.  C,  207. 
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Cabriebs. 

This  case  most  be  controned  by  that  of  the  Southern  Express  Company  v.  <S%ea,38Qa. 
519,  in  which  it  is  laid  down  that  "When  a  common  carrier  receives  and  receipts  for 
goods,  to  be  transported  beyond  the  terminus  of  his  own  line,  he  undertakes  to  transport 
the  goods  to  the  point  of  destination,  either  by  himself  or  competent  agents,  and  if 
the  goods  are  lost  beyond  the  terminus  of  his  own  line,  he  will  be  liable  therefor: 
Cohen  A  Menko  v.  Southern  Express  Companyy  45  Ga.,  148. 

2.  The  owner  of  goods  can  not  hold  such  agents  liable  on  the  contract  of  bail- 
ment :    Ih. 

3.  When  a  milroad  company,  by  its  agents,  takes  the  fare  of  a  passenger  to  a 
particular  station  on  its  road,  it  is  bound  to  stop  at  that  station,  that  he  may  get  off 
the  cars ;  it  is  not  suflSeient  that  the  speed  of  the  cars  be  slackened.  And  if,  after 
passing  the  station,  the  speed  of  the  cars  is  again  slackened  that  the  passenger  may 
get  off,  and,  under  the  direction  of  the  conductor,  he  does  get  off,  and  in  so  doing  geta 
injured,  the  company  is  liable.  It  is  not  want  of  ordinary  care,  if  a  passenger  pru- 
dently uses  the  means  which  the  company  affords  him  to  get  off  the  train :  Georgia 
B.  R  A  Banking  Co.  v.  McCurdy,  45  Ga.,  288. 

4.  If  a  shipper  declines  to  state  the  value  of  the  goods  when  asked  by  the  carrier, 
it  is  questionable  whether  he  can  recover  of  the  carrier:  Oreen  v.  Souihem  Eiprtst 
Co.,  45  Ga.,  305. 

Ck)MMON  Carrier. 

Where  the  cargo  of  a  vessel  is  damaged  in  consequence  of  an  accident  which  re- 
sults from  the  falling  of  the  tide,  unless  it  appears  that  the  vessel  could  not  havebeoi 
so  moored  as  to  prevent  it  being  left  aground,  the  owner  of  the  vessel  is  liable  for  the 
damage :    Bohannan  v.  Hammond,  42  Cal.,  227. 

CoNanrunoN. 

1.  The  corporate  powers  of  cities  and  towns  are  emanations  from  the  State  granted 
for  purposes  of  convenience,  and  they  are  not  allowed  in  the  exercise  of  those  powers 
to  contravene  the  policy  of  the  State,  or  exceed  the  powers  conferred,  and  much  less 
those  which  are  either  expressly  or  impliedly  prohibited :  Weith  &  Arent  v.  CUy  <f 
Wamin0on,  68  N.  C,  24. 

2.  Therefore,  where  the  city  of  W.,  in  1862,  borrowed  money  from  A.  and  gave  him 
a  bond,  which  money  was  used  indirectly  in  aid  of  the  rebellion,  and  A.,  before  the 
bond  became  due,  transferred  it  to  B.  without  notice  as  to  its  consideration,  and  the 
city,  in  1867,  by  virtue  of  an  act  of  Assembly,  took  up  the  bond  and  issued  to  B.  in 
its  place  other  bonds  with  coupons  attached,  who  afterwards  sells  the  coupon  bonds 
in  open  market,  for  a  fair  price,  and  without  any  notice  as  to  the  illegality  of  the 
original  consideration  to  C.  In  a  suit  by  C.  against  the  city  to  recover  the  coupons 
on  the  bonds  purchased  from  B.,  it  was 

Heldj  that  C.  could  not  recover,  for  the  reason  that  all  bonds  of  a  like  nature  had 
deen  declared  void  by  the  ordinance  of  the  Convention  of  1865,  and  the  payment  of 
the  same  was  thereby,  and  by  sec.  13,  art.  7  of  the  Constitution,  prohibited,  and  as 
being  against  public  policy:    lb. 

Constitutional  Law. 

1.  A  State  has  the  power,  by  proper  police  and  sanitary  regulations,  to  exclode  from 
its  limits  paupers,  vagabonds,  and  criminals,  or  sick,  diseased,  infirm,  and  disabled 
persons,  who  are  liable  to  become  a  public  charge,  or  to  admit  them  only  on  such 
terras  as  will  prevent  the  State  from  being  burdened  with  their  support :  The  State  v. 
S.  S.  Constitutim^  42  Cal.,  681. 
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2.  The  exerciae  of  such  a  power  is  a  police  or  sanitary  regulation  for  preserving 
the  health  and  morals  of  the  people :    lb. 

Contempt  of  Court. 

The  power  of  a  Court  to  punish  for  an  alleged  contempt  of  its  authority,  though 
undoubted,  is  in  its  nature  arbitrary,  and  its  exercise  is  not  to  be  upheld,  except  under 
the  circumstances,  and  in  the  manner  prescribed  by  law :  Bachelder  v.  Moore^  42 
Cal.,  415. 

Contbacts. 

1.  Duress  which  will  avoid  a  contract  must  consist  of  threats  of  bodily  or  other 
harm,  or  other  means  amounting  to  coercion,  or  tending  to  coerce  the  will  of  another 
and  actually  inducing  him  to  do  an  act  contrary  to  his  free  will :    Russell  v.  McCariy 
€i  al,f  45  Ga.,  197. 

2.  An  executory  contract  for  the  sale  of  goods  to  be  delivered  at  a  future  day,  where 
both  parties  are  aware  that  the  seller  expects  to  purchase  himself  to  fulfill  his  con- 
tract^ and  no  skill  and  labor  or  expense  enters  into  the  consideration,  but  the  same 
is  a  pure  speculation  upon  chances,  is  contrary  to  the  policy  of  the  law  and  can  be 
enforced  by  neither  party.  But  where  such  a  contract  is  executed,  an  agent  employed 
by  his  principal  to  make  the  contract  can  recover  from  him  any  money  he  may  have 
advanced  in  the  transaction  by  his  authority,  or  without  his  authority,  if  the  princi- 
pal, after  such  advance,  ratify  his  agent*s  act  in  making  it :  Warren^  Lane  <i*  Co.  v. 
HewUt,  45  Ga.,  501. 

3.  Action  on  a  promissory  rote  for  $500,  dated  Charleston,  17th  Jan.,  1866,  and 
payable  in  specie,  or  its  equivalent,  "six  months  after  peace  is  declared  between  the 
United  States  and  the  Confederate  States,"  with  interest  "  from  the  day  that  peace,  as 
aforesaid,  is  declared."  The  Circuit  Judge  instructed  the  jury  that  the  intent  of  the 
parties  was  that  the  money  should  be  paid  six  months  after  peace  was  declared  be- 
tween the  two  belligerents,  each  acting  as  a  separate  and  subsisting  power,  and  as  that 
period  had  not  arrived,  no  cause  of  action  had  accrued : 

Held,  that  in  this  there  was  error :    Brewster  v.  WilliamSf  2  S.  C.  (new  series)  455. 

4.  A  contract  to  do  a  thing  "as  soon  as  practicable"  implies  that  circumstances 
may  occur  which  will  delay  the  completion  of  it.  The  word  "  practicable  *'  can  not 
be  understood  with  regard  to  the  means  at  the  command  of  the  contractors,  for  they 
may  be  entirely  inadequate ;  but  in  ascertaining  what  was  intended,  the  nature  of  the 
contract,  the  difficulties  to  be  overcome,  and  the  importance  to  the  other  party  of  an 
early  completion  of  it,  are  to  be  considered  :    Beedy  v.  Smiihy  42  Cal.,  245. 

Conversion. 

In  an  action  of  trover  by  a  payor  against  a  payee  for  the  conversion  of  a  note  for 
thirty-five  dollars,  the  plaintiff  recovered  a  judgment  for  one  cent  damages  and  costs, 
which  was  satu^fied  by  the  defendant : 

Heldf  that  this  did  not  entitle  the  defendant  to  enforce  the  collection  of  the  note  as 
a  valid  outstanding  obligation  against  the  payor :      Dearth  v.  Spencer^  52  N.  H.,  213. 

Corporations. 

1.  Although  a  corporation,  as  such,  can  do  no  corporate  act  out  of  the  limits  of 
the  State  granting  its  charter,  yet  it:)  agents  and  officers  may  bind  it  by  contracts 
and  engagements  made  in  other  States,  and  the  minutes  of  its  Board  of  Directors 
may  be  used  as  evidence  of  the  acts  of  the  Board,  even  though  the  meetings  of 
the  Board  appear  to  have  been  held  out  of  the  State  chartering  the  corporation  :  The 
Wood  H.  H.  Mining  Co,  v.  King,  45  Ga.,  34. 
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2.  It  is  a  necesBarj  incident  of  a  mining  corporation  that  it  shall  have  power  to 
contract  and  to  bind  itself  to  thoee  dealing  with  it  in  matters  within  the  intent  of  the 
charter,  even  though  the  charter  contains  no  express  grant  or  power  to  contract  or 
make  'debts :     lb, 

3.  A  cor|X)ration  which,  through  its  Direct ors,  accepts  the  services  of  another  u 
TreaKurer,  and  ratifies  and  audits  his  accounts,  in  which  a  balance  appears  again^  the 
corporation,  is  bound  by  the  admission,  as  a  private  person  would  be,  under  the  Eame 
circumstances :    lb. 

4.  When  the  Treasurer  of  a  corporation,  with  the  knowledge  and  consent  of  the 
Directors,  raised  money  for  the  ase  of  the  corporation,  on  his  own  credit,  paying  in- 
terest theiefor  above  the  legal  rate,  and  his  accounts,  as  Treasurer,  were  audited  and 
agreed  to  bj  the  company,  of  extra  interest  appearing  on  the  account,  and  a  balance 
struck  and  agreed  to  as  due  the  Treasurer,  a  verdict  of  a  jury  for  the  balance  with 
legal  interest  from  the  date  of  the  account,  is  not  illegkl :    lb, 

6.  Where  Bolinger  and  Chambers,  the  chief  subscribers  of  the  **Oroville  and  Vir- 
ginia City  Railroad  Company  *'  paid  in  the  ten  per  cent,  of  their  subscriptiuns,  re- 
quired  by  law  to  be  paid  in  cash,  in  a  check  drawn  by  Bolinger  on  the  Bank  of  Cal- 
ifornia, and  it  appeared  that  Bolinger  had  no  funds  there,  but  that  the  check  would 
have  been  paid  if  presented : 

Ileldj  that  such  payment  was  not  a  payment  in  cash,  as  required  by  law,  and  that 
the  incorporation,  under  such  circumstances,  was  invalid,  and  should  be  so  declared 
on  quo  toarranto :    People  v.  ChamberSf  42  Cal.,  201. 

Counter  Claim. 

1.  A.  is  sued  by  the  executrix  of  B.,  on  a  note  given  for  the  purchase  of  land 
sold  by  the  executrix  for  assets;  on  the  trial  A.  offers  as  a  set-off  a  judgment  paid 
by  him  as  B.'s  surety: 

Heldf  in  administrations  granted  prior  to  1st  July,  1869,  not  to  be  a  counterclaim: 
McLean  v.  Leojch  et  al.,  68  N.  C,  95. 

2.  When  a  n^otiable  instrument  has  been  transferred,  it  becomes  affected  in  the 
hands  of  the  holder  by  any  equity  the  obligor  may  have  against  such  holder,  and  do 
subsequent  transfer  will  defeat  that  equity:     Martin  v.  Riehardaon  et  oLy  Ih.^  255. 

3.  Therefore^  where  A.  is  indebted  by  bond  to  B.,  wh<»  transfers  it  without  indorse- 
ment to  C,  and  at  the  time  of  such  transfer  C.  owes  A.  a  Bond ;  after  holding  it  some 
time  C.  returns  A.'s  bond  to  B.    In  an  action  by  B.  against  A.  upon  the  bond  doe  B: 

Held^  that  it  was  subject  to  the  set-off  of  C.'s  bond  to  A.,  though  B.  may  have  bad 
no  notice  of  the  indebtedness  of  C.  to  A:    lb. 

Covenant. 

1.  In  an  action  for  the  breach  of  a  covenant  of  seizin,  the  general  rule  that  the 
vendee  recovers,  as  damages,  the  price  paid  for  the  land,  with  interest  from  the 
time  of  payment,  is  subject  to  many  modifications,  as  where  his  (the  vendee's)  loss, 
in  perfecting  the  title,  has  been  less  than  the  purchase  money  and  interest,  he  can 
only  recover  for  the  actwd  injury  sustained:  Farmers  Bank  of  N,  C,  f.  Glenn  and 
Wife,  68  N.  C,  35. 

2.  And  if,  after  the  sale  to  the  vendee,  the  vendor  perfects  the  title,  such  sob- 
eequently  acquired  title  enures  to  the  vendee  by  estoppel ;  which,  being  a  part  of 
the  title,  may  be  given  in  evidence  without  being  specially  pleaded :    lb. 

Criminal  Law. 

1.  There  is  no  case  pending,  in  a  prosecution  for  murder,  until  after  bill  found: 
StaU  V.  Addison,  2  S.  C.  (new  series),  356. 
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2.  Indictment  for  murder  quashed  on  the  ground  that  attomejn  representing  the 
solicitor,  he  being  absent,  had  entered  the  room  of  the  grand  juiy  when  thej  were 
deliberating  on  the  bill,  and  advised  them  in  reference  to  their  duty:    lb, 

3.  On  appeal  from  a  sentence  in  a  criminal  case,  where  the  judgment  entry  recited 
th-it  the  jury  was  "  sworn  to  well  and  truly  try  the  issue  joined : 

Mddy  apparent  that  the  oath  administered  to  the  jury  was  not  attempted  to  be  set 
out,  and  this  Court  will  presume  the  proper  oath  was  administered :  McNeil  v.  Tht 
SUxU,  42  Ala.,  408. 

4.  Where,  during  the  trial  of  a  criminal  cause,  the  court,  at  a  recess,  gave  addi- 
tional instructions  to  the  jury,  received  their  verdict,  and  discharged  them,  in  the 
absence  of  the  prisoner's  counsel : 

Held^  error,  when  it  appeared  from  the  record  that  no  attempt  to  give  them  notice 
was  made,  but  that  it  would  be  sufficient  notice  to  call  them  at  the  court  house  door 
or  other  place,  as  witnesses  and  other  persons  are  usually  called :    Ih, 

Cbiminal  Proceedings. 

The  fact  that  a  juror  is  not  resident  of  the  county  in  which  the  indictment  is  tried, 
is  a  good  ground  of  challenge,  but  not  for  a  new  trial  after  a  verdict  is  rendered : 
Suae  V.  WhUe,  68  N.  C,  158.    . 

Dedication* 

1.  When  the  owner  of  a  tract  of  land  lays  it  off  for  a  town,  publishes  a  mnp  of 
the  lots,  streets,  and  lanes,  and  sells  out  the  lots  on  a  street  to  others,  and  the  town  is 
established  as  designated  in  the  map,  the  owner  of  the  land  will  be  presumed  to  have 
dedicated  the  streets  and  lanes  to  the  public,  and  if  one  of  them  be  diverted  from  the 
parposes  designated,  as  if  under  a  sale  from  the  city  authorities  a  house  be  built  on 
land  that  is  part  of  the  street,  this  does  not  authorize  the  original  owner  of  the 
tract  to  sue  in  ^ectment  for  the  land  so  built  upon.  The  title  of  the  land  is  in 
the  public,  for  the  uses  designated,  so  long  as  the  town  exists.  If  the  street  be 
abandoned  by  the  public,  prima  facie^  the  reversion  would  be  in  the  owner  of  the 
abutting  lots,  unless  the  injured  grantor  had  in  express  terms  reserved  the  right  to 
himself  in  his  deed  conveying  the  lots,  or  in  his  act  of  dedication :  Bayard  v.  Har* 
ffrooe  et  al,^  45  Ga.,  342. 

2.  It  is  one  of  the  essential  elements  of  a  good  dedication  that  it  shall  be  irrevo* 
cable,  and  that  the  land  shall  be  forever  dedicated  for  the  public  use  which  is  desig- 
nated, provided  the  public  see  fit  to  use  it  for  that  purpose.  A  reservation  of  the 
ri^ht  to  revoke  the  dedication,  defeats  the  dedication :  San  Francisco  v.  Canavarj  42 
Cal.,  543. 

'3.  An  acceptance  of  a  dedication  is  generally  established  by  a  use  by  the  public 
of  the  land  for  the  purpose  to  which  it  has  been  dedicated.  Until  accepted,  the 
dedication,  whether  made  by  deed  or  otherwise,  may  be  revoked  by  the  owner  of  the 
land :    26. 

4.  The  public  use,  necessary  to  constitute  an  acceptance  of  the  dedication,  must  be 
of  such  duration  that  the  public  interest  and  private  rights  would  be  materially  im- 
paired if  the  dedication  were  revoked  and  the  use  by  the  public  discontinued :  lb, 

1.  A  paper  in  writing,  not  under  seal  and  unregistered,  which  has  been  surrendered 
to  the  grantor  by  the  alleged  grantee,  prevents  any  title  resting  in  the  grantee.  And 
mcb  paper  writing,  passing  no  title,  could  do  no  more  than  raise  an  equity  which 
t*3e  gprantee  had  a  right  to  surrender,  unless  it  was  done  to  defraud  creditors :  Wau^h 
V.  BUotM,  68  N.  C,  167. 
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2.  A  deed  from  a  Clerk  and  Manter  in  Equity  conTejB  tbe  legal  title,  and  its  tbI- 
idity  can  not  be  attacked  in  a  collateral  way,  as  for  instance,  in  an  action  of  eject- 
ment To  avoid  such  a  deed  it  is  necessary  that  proceedings  in  the  nature  of  a  bill 
in  equity  should  be  instituted,  and  a  decree  obtained  declaring  its  yalidity  or  inTal- 
idity:    Simmons  v.  HcmeU  el  aLy  Ib.^  213. 

3.  A  mortgage  of  land  contained  a  power  authorizing  the  Sheriff,  in  case  default 
of  payment  should  be  made  to  sell  the  land  to  the  highest  bidder,  make  him  title 
and  satisfy  the  mortgage  debt  out  of  the  proceeds  of  sale.  Default  was  made,  and 
the  Sheriff  sold  the  land,  and  made  a  deed  of  conveyance  to  the  purchaser  in  his 
own  name,  reciting  therein  that  he  sold  by  virtue  of  the  power  given  by  the  mort 
gage: 

Held,  that  the  deed  did  not  transfer  the  estate  of  the  mortgagor  to  the  purchaser 
Webster  v.  Brovm  &  Ilammett,  2  S.  C.  (new  series),  428. 

4.  A  deed  made  tmder  a  power  of  attorney,  must  be  executed  and  delivered  in  tbe 
name  of  the  principal :  Jb. 

Devise. 

Where  a  devise  of  real  estate  is  void  by  the  rules  of  law,  the  land  descends  to  the 
heirs-at-law  of  the  testator,  and  does  not  pass  to  the  residuary  devisee.  But  where 
a  bequest  of  personal  property  is  void,  the  property  passes  to  the  residuary  legatee. 
Deford  v.  De/ord  el  al.,  36  Md.,  168. 

Devisees. 

Devisees  of  an  insolvent  testator  are  not  liable  to  creditors  of  the  estate  for  rents 
and  profits  during  their  possession  before  sale :  Kinsler  v.  Hdmes^  2  S.  C.  (new  st- 
ries),  483. 

Distribution  op  Estates. 

Where  there  was  a  settlement  between  one  of  the  executors  of  an  estate  and  tbe 
legatees,  in  which  there  was  turned  over  to  the  legatees  a  note  of  the  executor,  with 
a  third  party  as  security,  as  a  part  of  the  assets  of  the  estate,  and  at  the  saaie  dme 
the  executor  gave  to  the  legatees  his  individual  note  for  the  balance  in  his  haads, 
and  there  was  a  distinct  understanding  that  the  last  note  was  only  given  as  evidence 
of  the  amount  due,  and  that  the  executor  was  to  be  liable,  as  executor,  for  the 
amount  of  the  same : 

i/e/d,  that  the  last  note  was  still  a  trust  debt,  and  entitled  to  priority  in  the  distri- 
bution of  assets,  but  the  first  was  not :    Latimer  v.  Sayre,  45  Ga.,  468. 

Divorce. 

Where  the  wife's  earnings  are  sufficient  for  her  support,  and  they  are  not  inteHered 
with  by  the  husband,  the  neglect  of  the  husband  to  provide  the  common  neeesnrie» 
of  life  for  the  wife  is  not  sufficient  ground  for  a  divorce,  although  the  husband  be  a 
good  workman  and  able  to  earn  enough  to  support  the  wife :  Rycrofi  v.  Byeroftf 
42  Cal.,  445. 

Dower. 

Where  a  purchaser  of  land  gives  to  the  vendor,  at  the  time  of  the  purchase,  toid  m 
part  of  the  same  transaction,  a  mortgage  of  the  land,  his  widow  in  not  entitled  to 
dower  therein  until  the  whole  mortgage  debt  be  paid  ;  and  it  makes  no  diflerence 
that  only  part  of  the  debt  was  incurred  for  the  purchase  money  of  the  land ;  Cal' 
haun  v.  Calhoun,  2  S.  C.  (new  series),  283. 


Digest  of  State  Reports.  689 

Ejectment. 

1.  Where  A.,  by  his  will,  devised  a  tract  of  land  to  be  sold  and  the  proceeds 
to  be  divided  between  B.  and  C,  and  appointed  B.  his  executor,  and  B.  proved  the 
will  and  took  out  letters,  and  went  into  possession  of  the  premises,  A.  having  lived 
thereon  at  his  death,  and  B.  afterwards  died. 

Held,  That  in  an  action  of  ejectment,  brought  by  the  administrator  de  bonis  non  of 

A.  against  the  widow  of  B.  and  his  adminUtrator,  the  defendandanls  were  estopped 
from  setting  up  title  in  B.,  acquired  previously  to  the  death  of  A.  Whether  the 
title  is  good  or  bad,  the  defendants  can  not  set  up  a  title  adverse  to  that  under  which 

B.  got  posstession  of  the  premises :    Benjamin  et  al  v.  Oill,  45  Ga.,  698. 

*2.  Where  land  is  devised  to  B.  and  C,  and  the  testator,  after  making  his  will, 
conveys  the  land  by  deed  to  B.,  whom  he  appoints^  hU  executor,  and  who  quali- 
fies as  such  after  the  death  of  testator.  Qasry,  whether  B.  is  estopped  from  denying 
that  the  land  passed  by  the  will :    lb, 

* 

Equity, 

1.  The  Statute  of  Frauds  requires  that  any  contract  for  the  sale  of  lands  or  any 
interest  in  or  concerning  them,  must  be  in  writing,  signed  by  the  party  to  be  charged 
therewith,  or  by  some  person  by  him  lawfully  authorized;  but  the  Statute  of  Frauds 
does  not  extend  to  cases  where  the  contract  has  been  fully  executed,  or  where  there 
has  been  performance  on  one  side,  accepted  by  the  other,  in  accordance  with  the 
contract:     Bawlins  v.  Shropshirej  15  Ga,,  182. 

2.  £quity  will  reform  a  marriage  contract,  after  the  death  of  the  husband,  at  the 
instance  of  his  child  by  a  former  marriage,  if  it  is  made  plainly  to  appear  that  at 
the  time  of  the  second  marriage,  it  was  agreed  between  the  parties  that  the  property 
of  each  should  be  settled  on  ite  owner  for  life,  with  remainder  to  the  children  of 
such  owner  by  a  former  marriage,  but  the  draftsman  of  the  contract  omitted  to  insert 
the  provision  as  to  the  husband's  property,  and  both  parties  signed  under  the  impres- 
sion that  it  was  inserted :    Bvrffe  etalY.  Burge,  45  Ga.,  301. 

3.  Equity  will  grant  relief  against  a  mistake  by  which  parties,  through  their  own 
ignorance  or  inattention,  fail  to  select  or  prepare  a  proper  kind  of  instrument  to 
effectuate  their  agreement  and  intention,  the  same  as  if  such  mistake  were  made  by 
a  scrivener:    jRiwactt  v.  ifixcr,  42  Cal.,  476. 

4.  It  is  well  settled,  that  in  an  action  at  law  for  the  conversion  or  non-delivery 
of  personal  property  agreed  to  be  delivered,  interest  may  be  awarded  by  way  of  dam- 
ages for  a  breach  of  the  contract ;  and  there  are  even  more  cogent  reasons  why  equity 
should  adopt  the  same  rule  in  the  settlement  of  a  long  standing  account :  Pujol  v. 
McKinhyy  42  Cal.,  569. 

5.  Where  a  lessee,  having  redeemed  property  leased  from  an  execution  sale  and 
received  the  sheriffs  deed  recovered  in  ejectment  against  the  lessor,  but  it  appeared 
as  a  matter  of  fact  the  lessee,  in  making  such  redemption,  did  it  in  trust  for  the  lessor : 

Held^  That  although  at  law  the  lease  was  merged  in  the  lessee's  new  title  and  re- 
covery in  ejectment,  in  equity  there  was  no  merger;  and  that  on  settlement  of  ac- 
coants  the  lessee  was  chargable  with  rents  during  the  whole  time:    lb. 

Equity  Jurisdicttion. 

"WTiere  a  trustee  dies  before  the  completion  of  his  trust,  and  the  ascertainment  of 
his  indebtedness  to  the  trust  estate,  a  court  of  equity  will  entertain  a  bill  filed  against 
the  sureties  on  his  bond,  by  his  successor  in  the  trust,  and  will  decree  the  payment  by 
Bureties  of  the  amount  found  to  be  due  to  the  trust  estate :  Tkur^on  v.  Blackis- 
36  Md^  501. 
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Eqittty  Pleading. 

The  objection  of  muItifariousnefiB  to  a  bill  in  equity,  must  be  confined  to  case* 
where  the  demand  againRt  each  particular  defendant  is  entirely  distinct  and  aepante 
in  the  subject-matter,  from  that  in  which  other  defendants  are  interested,  and  does 
not  apply  where  there  is  a  common  liability  in  the  defendants,  and  a  common,  al- 
though not  a  co-extensive,  interest  in  the  complainants :  Fiery  et  al  y.  Emmai  d 
at,  36  Md.,  464. 

Estoppel. 

1.  In  an  action  for  false  representation,  by  which  the  plaintiff  was  damaged,  if 
the  representation  be  by  deed,  so  that  the  defendant  is  estopped  from  denying  the  fact, 
he  may  yet  show  that  the  plaintiff  knew  the  truth,  for  the  purpose  of  fixing  a  time 
when  the  right  of  action  accrued  and  the  Statute  of  Limitations  commenced  mn- 
ning  against  the  plaintifTs  claim,  it  appearing  that  the  plaintiff  was  seeking  to  avoid 
the  statutory  bar  by  showing  that  he  had  not  discovered  the  fraud  until  long  after 
:the  same  was  committed :     Cade  v.  Burton  el  aly  45  Ga,,  456. 

2.  In  an  action  of  assumpsit  brought  to  recover  damages  for  a  breach  of  war- 
'ranty  in  the  sale  of  a  lot  of  cotton,  it  appeared  that  the  plaintiff  had  pleaded  the 
facts  upon  which  his  right  of  action  depended  in  defense,  pro  tanto,  of  a  suit  brought 
against  him  for  the  price  of  the  cotton,  by  the  present  defendants  in  Massachusetts; 
that  he  afterwards  suffered  judgment  to  go  against  him  by  default  in  that  suit,  offer- 
ing no  evidence  in  support  of  his  plea. 

Heldf  That  he  was  not  estopped  by  the  record  and  proceedings  in  Massachusetts 
from  maintaining  the  present  action:    Baeeom  v.  Jlfanfitii<7  et  al,  52  N.  IL,  \2&- 

Evidence. 

1.  There  is  an  exception  to  the  general  rule  against  hearsay  evidence,  by  which 
a  matter  of  general  interest  to  a  considerable  class  of  the  public,  may  be  proved  \jj 
reputation  among  that  claps ;  therefore,  it  is  competent  for  a  witness  to  state  the  price 
of  cotton,  from  information  received  through  commercial  circulars,  prices  current 
and  correspondence  and  telegrams  from  his  fiictor :  Smith  &  Mdton  v.  N,  C  R.  B, 
Co.,  68  N.  C,  107. 

2.  The  by-laws  of  a  corporation  are  not  evidence  for  or  against  strangen  who 
deal  with  it,  unless  brought  home  to  their  knowledge  and  assented  to  by  then: 
lb. 

3.  In  an  action  to  recover  for  work  or  labor,  the  plaintiff  claimed  that,  by  the 
original  contract  of  hiring,  he  was  to  work  ''so  long,  and  so  long  only,  as  he 
chose."  The  defendants  claimed  that  the  hiring  was  for  a  spedfi^  time;  and 
it  appeared    that    the  suit  was  commenced   before  the  expiration  of  that  time. 

Heldf  That  evidence  to  show  the  extent  of  damage  occasioned  the  defendants  bv 
the  plaintiff's  leaving  their  employ  before  the  expiration  of  the  term  of  terrioe 
claimed  by  them  was  properly  excluded :    BlodgcU  v.  Berlin  MiiUy  52  N.  H.,  215. 

4.  A  breach  or  failure  of  performance  by  the  employee  of  the  original  oootrMt 
of  hiring  may  be  shown  by  the  employer  in  defense,  pro  tanto,  to  an  action  agaiiut  his 
for  the  wages,  under  the  general  issue :    lb. 

Factobs. 

Where  a  factor  receives  his  principal's  money  and  retains  it  without  giring  nodoe 
to  the  principal,  until  the  currency  in  which  it  was  received,  becomes  wcvtbles,  hi 
can  not  velieve  himself  from  liability  for  the  loss  by  showing,  merely,  that  he  wm 
not  in  default  in  an  unreasonable  detention  of  the  money;    he  must,  also,  show  tiUt 
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it  remained  in  his  hands  aA  the  property  of  the  principal.  If  he  mixes  it  with  his 
own  money,  or  uses  it  in  his  business,  he  is  liable  therefor :  Pinckney  v.  Dunn,  2 
S.  C.  (new  series),  314. 

FiBE  Insurance. 

1.  Where  the  preliminary  proofs  of  the  loss  by  fire  of  property  insured  are  fur- 
nished to  the  insurance  company  within  a  reasonable  time,  and  no  objection  is  then 
made  to  such  pnwfe  or  to  the  absence  of  a  certificate  required  of  the  insured  by  a 
condition  of  the  policy,  and  the  insurance  company  months  afterwards  refuses  to  pay 
the  loss  under  the  policy  upon  other  and  distinct  grounds  and  at  the  time  of  such 
refusal  makes  no  objection  to  the  proofs  of  loss,  or  to  the  absence  of  the  certificate,  it 
will  be  estopped  in  an  action  on  the  policy,  to  sit  up  and  rely  upon  such  objections, 
notwithstanding  the  policy  provides  that  '^nothing  but  a  distinct  specific  agreement, 
clearly  expressed  and  indorsed  on  the  policy,  shall  operate  as  a  waiver  of  any 
printed  or  written  condition,  warranty  or  restriction  therein :  Franklin  Fire  Inmr- 
anee  Cb.,  of  Baltimore  v.  Chicago  Ice  Co.j  36  Md.,  102. 

2.  A  person  having  goods  in  his  possession  as  consignee,  or  on  commission,  may 
insure  them  in  his  own  name,  and,  in  the  event  of  loss,  recover  the  full  amount  of 
insurance,  and,  after  satisfying  his  own  claim,  hold  the  balance  as  trustee  for  the 
owner:    Houghy  &c.  v.  Peoples'  Fire  Ins,  Co.,  36  Md.,  398. 

Guardian  and  Ward. 

1.  A  guardian  in  good  faith  sold,  on  a  credit  of  twenty  days,  the  cotton  of  his 
wards,  taking  from  the  purchaser  his  note  without  security  for  the  price  of  the  cotton, 
the  purchaser  being  at  the  time  of  the  sale  solvent,  and  th6  owner  of  real  estate,  but 
before  the  note  was  collected  became  insolvent  and  unable  to  pay  the  note: 

Heldj  that  the  bona  fides  being  established,  he  was  not  liable  to  his  wards  for  failing 
to  collect  the  amount  for  which  the  cotton  sold :  State  ex  rel,  iMwrence  v.  Monisony 
Adm,,  86  N.  C,  162. 

2.  Where  a  guardian  sends  his  wards  to  a  school,  the  charges  for  board,  tuition,  (&c., 
will,  in  the  absence  of  a  special  contract  to  the  contrary,  lie  upon  his  individual  re- 
sponsibility, but  where  in  a  suit  against  the  guardian  for  such  board,  tuition,  &c.,  the 
answer  of  the  defendant  denies  his  individual  liability,  and  alleges  that  the  credit  was 
given  by  the  plaintifif  to  the  estate  of  his  wards  in  his  hands,  an  issue  of  fact  is 
raised  as  to  the  individual  liability  of  the  guardian,  which  must  be  submitted  upon 
the  evidence  j»ro  and  con  to  the  jury  for  their  determination:  Salem  Female  Academy 
V.  PhiUips,  491 :  lb. 

3.  When  a  guanlian  uses  the  funds  of  his  wards  in  the  purchase  of  a  tract  of  land, 
they  can  follow  the  land  to  enforce  the  payment  of  the  am.»nnt  due  them,  and  noth- 
ing can  divest  their  right  to  do  so  except  the  exercise  of  their  own  free  wills  after 
ooming  of  age,  or  the  decree  of  some  Ci>urt  of  competent  jurisdiction :  Younce  and 
wife  V.  McBride,  632 :  lb. 

4.  When  a  guardian  subsequently  became  trustee,  there  is  no  presumption  of  law 
that  he  ceased  to  hold  the  fund  as  guardian  as  soon  as  he  became  trustee :  State  ex  rel.^ 
Jones  V.  Brown,  554 :  lb. 

5.  When  a  guardian  received  a  note  in  settlement  from  a  former  guardian  which 
bad  no  surety,  but  the  maker  was  solvent,  although  the  taking  of  the  bond  without 
gecaritj  was  negligence  in  the  former  guardian,  and  although  he  subsequent  guardian 
ira#i  not  obliged  to  take  it,  yet  after  he  had  taken  it,  the  former  guardian  is  dis- 
charged: lb. 

6*  Where  shares  in  an  insurance  company  belong  to  an  infant,  but  were  issued  to 
Ib^iuutHAn,  under  the  name  of '^Augusta  E.  Josephi,  Guardian,"  and  she  after- 
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wards,  in  the  same  name,  but  without  any  order  of  the  Probate  G>urt,  sold  and  a^ 
signed  them : 

Hddf  that  such  sale  was  void,  and  that  the  purchaser  could  not  require  the  com- 
pany to  recognize  him  as  having  any  title  to  such  stock :  De  LaMoniague  Uiwm  Lu. 
Co.,  32  Cal.  291. 

7.  Every  alienation  of  the  properly  of  a  ward  by  a  guardian,  if  made  without  an 
order  from  Court,  is  void ;  and  it  is  of  no  import  whether  the  purchaser  has  knowl- 
edge that  it  belongs  to  the  ward  or  not:  lb. 

Guaranty. 

1.  Defendants  signed  a  letter,  addressed  to  F.,  as  follows:  ^As  yon  request,  we  are 
willing  to  help  you  in  the  purchase  of  a  stock  of  goods.  We  will,  therefore,  guaranty 
the  payment  of  any  bills  which  you  may  make,  under  this  letter  of  credit,  in  Balti- 
more, not  exceeding,  in  the  whole,  fifteen  hundred  dollars  :'* 

Hcldy  that  any  party  advancing  goods  to  F.  upon  the  faith  of  the  promise  contained 
in  the  letter,  could  maintain  an  action  thereon  against  the  defendants  as  guaranton: 
Griffin  v.  Remberty  2  S.  C,  (new  series)  410. 

2.  A  party  may  maintain  an  action  on  a  written  agreement,  within  the  fourth  sec- 
tion of  the  Statute  of  Frauds,  though  his  name  does  not  appear  therein.  The  (act 
that  he  became  a  party  to  the  agreement  may  be  shown  by  parol :  lb. 

Habeas  Corpus. 

A  prisoner  who  has  been  convicted  of  murder,  and  sentenced  to  be  executed, 
will  not  be  discharged  on  haJbtas  corpus^  because  the  Sheriff  has  permitted  the  day 
assigned  for  the  execution  to  elapse.  A  new  day  will  be  assigned.  Ex  parte  AuHflt,  2 
S.  C,  (new  series),  4. 

Husband  and  Wife. 

1.  Where  the  point  in  issue  in  a  case  was  whether  a  deed,  directed  by  a  husband 
to  be  made  to  his  wife,  inured  as  a  gift  to  her  or  not : 

Hddf  that  it  was  for  the  Court  to  decide  upon  the  husband's  intentions  from  his 
acts  and  conduct  at  the  time;  and  that  a  question  to  him,  as  to  what  his  intentions 
had  been,  was  properly  excluded  as  immaterial :     Wood8  v.  Whihiey,  42  Cal.,  361. 

2.  If  a  husband,  who  is  free  from  debt,  purchase  property  with  community  funds 
and  direct  the  conveyance  to  be  made  to  his  wife,  with  intent  to  make  it  her  separate 
estate,  the  deed  will  take  effect  as  a  gift ;  and  if  the  conveyance  be  on  its  face  an  or- 
dinary deed  of  grant,  bargain,  and  sale,  reciting  a  valuable  consideration,  it  is  compe- 
tent to  show  by  parol  the  real  facts,  in  order  to  rebut  the  presumption  that  it  is  com- 
mon property:    Jb, 

3.  Husband  and  wife,  in  1869,  contracted  to  sell  the  land  devised  to  the  wife  in 
1855,  and  jointly  covenanted  to  make  title  when  the  purchase  money  was  paid,  the 
purchaser  giving  bonds  payable  to  the  husband  alone  for  the  purchase  money: 

Heldf  to  be  error  in  the  Court  below  to  condemn  this  debt  owing  to  the  purchaser 
of  the  lands  to  the  payment  of  a  debt  due  from  the  husl>and : 

Held  J  further,  that  the  wife  was  entitled  to  be  heard  on  motion,  in  the  proceedings 
supplemental  to  execution,  instituted  to  subject  the  debt  owing  for  the  land  to  the 
payment  of  a  debt  owing  by  the  husband :     WiUiams  v.  Qretn,  68  N.  C,  183. 

Illegality. 

Where  judgment  was  obtained  at  common  law  against  the  makers  and  indorsen*  of 
a  note,  and  an  appeal  entered  which  was  afterwards  dismissed,  and  subsequently  the 
indorecr  is  again  sued  on  the  note  and  i>ermit8  a  judgment  to  be  taken  against  him  by 
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default,  be  can  not,  by  affidavit  of  illegality,  attack  8ucb  second  judgment  on  tbe 
ground  tbat  a  prior  judgment,  unreversed,  existed  against  him  for  the  same  debt. 
He  should  have  made  this  defense  to  the  second  action :  Lewis  v.  Armstrong  ei  al.j  45 
Ga.,  131. 

Infant  En  Vextre  Sa  Mere. 

An  infant  en  venire  aa  mere  is  to  be  deemed  in  ease  for  the  purpose  of  taking  a  re- 
mainder, or  any  other  estate  or  interest  which  is  for  his  benefit:  Chrisfield  et  oLv, 
Storr,  36  Md.,  129. 

Injunction. 

1.  An  injunction  will  lie,  at  the  suit  of  the  proprietor,  to  restrain  a  municipal  cor- 
poration from  opening  a  new  street  on  his  land,  and  collecting  a  sum  of  money  out 
of  him,  assessed  as  his  benefit  of  the  proposed  improvement,  and  his  contribution  to 
the  cost  of  opening  the  street,  when  the  proceedings  of  the  corporation  appear  to  be 
regular,  and  their  invalidity  is  to  be  shown  by  extrinsic  evidence :  Miller  v.  Mayor, 
efc,  of  Mobile,  47  Ala.,  163. 

2.  Equity  will  not  interfere  to  restrain  a  trespass,  unless  it  affirmatively  appears 
that  the  damage  will  be  irreparable,  or,  from  the  insolvency  of  the  trespasser  or  other 
cause,  the  remedy  at  law  is  incomplete:    Seymour  v.  Morgan,  45  Ga.,  201. 

3.  When  A.,  a  school  teacher,  was  induced  by  B.,  another  school  teacher,  to  pur- 
chase of  B.  the  lease  of  an  academy,  under  inducements  held  out  by  B.  that,  if  he 
could  sell,  he  would  quit  teaching  in  the  locality,  and  on  these  inducements  the  pur- 
chase was  made : 

Held,  that  equity  will  enjoin  B.  from  teaching  school  in  the  locality  during  the 
lease :     Spier  v.  Lamdin,  46  Ga.,  319. 

Insoi-vent  Debtob. 

An  insolvent  debtor,  in  a  deed  made  by  him,  may  prefer  one  creditor  to  another,  if 
he  does  it  bona  fide  and  with  no  fraudulent  intention.  Such  a  preference  being  fraud- 
ulent and  void  only  in  case  proceedings  to  have  the  debtor  adjudicated  a  bankrupt 
are  commenced  within  six  months  afterwards :     Hislop  v.  Hoover,  68  N.  C,  141. 

Insubance. 

1.  An  insurance  company  is  not  bound  by  any  private  arrangement  entered  into  by 
their  agent,  acting  without  the  knowledge  or  authority  of  the  company  in  respect  to 
the  payment  of  a  premium  on  a  policy  of  insurance.  Especially  is  this  so  when  the 
company,  instead  of  affirming  the  action  of  the  agent,  gives  notice  to  the  assured  to 
"  pay  his  note  when  due  and  save  his  policy :"  Ferebee  v.  N.  C,  Home  Ins.  Co,,  68  N, 
C,  11. 

2.  Although  an  insurance  company  may  waive  the  right  to  declare  a  policy  void, 
for  the  reason  that  a  note  given  for  cash  premium  is  not  paid  at  maturity,  still  such 
wniver  does  not  preclude  the  company  from  insisting  upon  a  condition  contained  in 
the  policy  declaring  it  void  in  case  of  loss  or  dami^  by  fire,  if  the  note  so  given,  or 
any  part  thereof,  shall  remain  unpaid  and  past  due  at  the  time  of  such  loss  or  dam* 
age:     lb. 

3.  An  insurance  company  that  reserves  to  itself  the  right  to  cancel  its  policies  upon 
return  of  the  unearned  premium,  must  pay  or  tender  such  premium  to  the  assured 
before  it  can  relieve  itself  of  liability  on  the  policy.  Notice  of  its  intention  to  can- 
cel, with  mere  announcement  of  its  readiness  to  piy,  is  insufficient :  HoUingsworth  <fc 
J£oraque  v.  l%e  Qermania  and  other  Insurance  Companies,  45  Ga.,  29 1. 

4»  Surrender  of  the  policy  for  cancellation  prior  to  the  loss,  and  subsequent  pay- 
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ment  of  the  unearned  premium  to  the  assured,  and  acceptance  by  him,  after  deBtroo 
tion  of  the  property  insured,  both  parties  being  ignorant  of  the  loss,  will  not  release 
the  company  from  liability :    lb. 

Judgment. 

1.  Judgments  void  or  irregular  by  reason  of  some  informality,  will  be  set  aaide 
only  at  the  instance  of  a  party  to  the  action  who  is  p]*ejudiced  by  it :  Hervey  <£  Co. 
V.  Edmunds,  68  N.  C,  243. 

2.  Judgments  void  for  want  of  jurisdiction  in  the  Court,  if  such  appears  on  the 
record,  may  be  collaterally  impeached  in  any  Court  in  which  the  question  ariaeBw 
Such  judgments  may  be  avoided  and  stricken  from  the  record  of  the  Court,  ex  mero 
motUf  or  at  the  instance  of  any  person  interested  in  having  it  done :    lb, 

3.  A  judgment  of  a  Circuit  Court  of  this  State,  rendered  on  3d  September,  1866* 
during  the  existence  of  the  provisional  government,  founded  upon  a  slimmons  issued 
from  a  rebel  Com  t  in  this  State  on  the  8th  day  of  February,  1861,  and  served  upon 
the  defendant  by  the  rebel  authorities,  though  such  judgment  be  taken  by  defkuh,  is 
not  a  nullity:    Bush  v.  Glover^  47  Ala.,  167. 

4.  A  sale  of  lands  made  by  the  Sherift'  under  authority  of  an  execution  issued  on 
such  a  judgment,  and  regularly  conducted,  is  valid,  and  the  SherifiPs  deed  conveys  to 
the  purchaser  such  title  as  could  pass  by  the  sale :    lb. 

5.  Where  a  single  defense  was  interposed  to  an  action,  and  such  defense  was  sup- 
ported by  a  decision  of  the  Supreme  Court,  which,  however,  was  afterwards  reversed : 

Held,  that  judgment  should  not  be  rendered  on  the  record,  but  the  cause  remanded 
for  further  proceedings :     Thomamm  v.  Wood^  42  Cal.,  417. 

6.  In  order  to  maintain  a  judgment  on  the  merits,  directly  attiicked  as  on  appeal 
therefrom,  it  is  I'equisite  that  the  record  should  show  that  the  Court  had  jurisdiction 
of  the  person  against  whom  the  judgment  was  rendered,  and  that  such  judgment  was 
warranted  by  the  pleadings  of  the  party  in  whose  favor  it  was  rendered;  and  in  de' 
termining  these  questions  recitals  in  tlie  judgment  can  not  be  regarded :  McKinim/  v* 
IWfe,  42Cal.,571. 

7.  Lapse  of  twenty  years,  with  other  circumstances: 

Heldf  To  raise  the  ^presumption  that  a  judgment  was  satihfied,  although  during 
five  of  the  twenty  years  the  stay  law  was  of  force  and  war  existed :  Kinder  v.  Hobneij 
2  S.  O.  (new  series),  483. 

JUBISDICnON. 

A  co-ordinate  tribunal  may  not  disregard,  much  less  set  aside,  the  judgment  of 
another  Court,  for  mere  errors  of  judgment  or  irregularities  of  procedure;  but  where 
the  Court  is  without  jurisdiction  its  judgment  is  void,  and  must  be  so  held  whenever 
it  comes  before  another  Court :    76. 

Landlord  and  Tenant. 

1.  A  lease  for  a  specified  period  of  time,  as  for  one  month,  creates  an  estate  sub- 
stantially different  from  that  ci-eated  by  a  lease  for  an  indefinite  period,  with  rent 
payable  monthly,  or  by  a  lease  from  month  to  month.  Where  the  time  is  specified, 
the  lease  terminates  by  the  mere  lapse  of  time.  No  notice  is  necessary  to  entitle  the 
landlord  to  re-enter,  or  to  enable  him  to  recover  possession.  But  where  the  lease  U 
from  month  to  month,  the  lease  does  not  terminate  by  mere  lapse  of  time— neither 
party  can  terminate  the  relation  without  notice  to  the  other  in  advance :  Stoppelkamp 
V.  Mangeotf  42  Cal.,  317. 
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?.  A  tenancy  for  tbe  ppecified  period  of  one  month  is  a  tenancy  for  years,  and 
not  a  tenancy  from  year  to  year,  or  from  month  to  month :    Ih. 

3.  Where  the  relation  of  landlord  and  tenant  exists,  and  through  failure  of  the  land- 
lord to  take  thenecesMiry  stepe,  as  provided  by  law,  to  terminate  the  tenancy  at  its  ex- 
piration, and  summarily  qject  the  tenant  holding  over,  the  tenant  has  acquired  the  right 
to  continue  the  tenancy  at  sufferance,  or  for  another  year.  A  Court  of  Equity  will 
not  intervene  and  oust  him  beciiuse  he  is  a  bad  mannger,  or  is  vicious  and  disagreea- 
ble to  his  landlord,  or  is  insolvent:    Blain  v.  Everett  et  aLj  36  Md.  73. 

4.  Covenant  on  a  lease  for  seven  years,  from  Ist  July,  1859.  The  rent  which  had 
accrued  up  to  the  Ist  of  April,  1862,  had  been  paid,  and  the  action  was  against  the 
lessee  to  recover  so  much  of  the  rent  as  had  accrued  from  that  duy  until  the  end  of 
the  term.  The  defense  was  that  the  defendant  had  been  deprived  of  the  beneficial 
use  and  enjoyment  of  the  premises,  according  to  the  intent  of  the  lease,  from  and 
after  the  1st  of  April,  1862,  by  the  casualties  of  war,  but  it  was  no  part  of  the  defense 
that  the  defendant  had  surrendered,  c»r  offered  to  surrender,  the  lease,  or  otherwise 
rescind  the  contract,  and  it  was  in  evidence  that  he  used  and  occupied  the  premises 
after  the  close  of  the  war,  in  1865,  until  the  end  of  the  term : 

Heldf  that  the  defense  set  up  was  insufficient  to  relieve  th^  defendant  from  the 
plaintiff's  claim :     Coogan  v.  Parker^  2  S.  C.  (new  series),  255. 

5.  A  purchaser  of  land  can  not  plead  an  outstanding  title,  adverse  to  that  of  his 
vendor,  so  long  as  his  possa^sion  is  undisturbed,  unless  he  set  up  some  distinct  equity, 
showing  that  his  remedy  on  the  warranty  be  inefficient:  Smith  v.  Hudson,  45  Gra., 
208. 

Legacies.     • 

Lands  specifically  devised  will  not  be  charged  with  the  payment  of  a  pecuniary 
l^acy  where  no  motive  existed  which  could  have  influenced  the  mind  of  the  testa- 
tor to  create  the  charge,  and  there  is  nothing  in  the  will  that  can  be  laid  hold  of  for 
that  purpose :    Rosborough  v.  Rutlund,  2  S.  C.  (new  series),  378. 

Legislative  Enactmekt. 

Every  substantial  part  of  a  proposed  enactment  is  a  "Bill,'*  within  the  constitu- 
tional sense  of  the  term,  and  must  pass  through  all  the  constitutional  stages  of  enact- 
ment before  it  becomes  law:    State  v.  PkUl,  2  S.  C.  (new  series),  150. 

Lien. 

1.  A  title  derived  under  a  lien  elder  in  its  origin  is  ptima  Jojdt  superior  to  a 
title  from  a  common  source,  purporting  to  be  derived  under  a  lien  junior  in  point 
of  time,  though  the  judicial  sale  under  the  latter  may  have  preceded  the  sale  under 
the  former:    LiUkfidd  v.  Nichols,  42  Cal.,  372. 

2.  If  A.  makes  a  verbal  contract  with  B.  to  sell  him  a  tract  of  land,  and  B.  goes 
into  posse»ion,  B.'s  judgment  creditors  acquire  no  interest  in  the  land  except  a  lien 
on  his  interest  to  be  enforced  by  sale  on  execution :    Logan  v.  Hale,  42  Cal.,  645. 

3.  The  rule  that  a  creditor  having  a  lien  on  two  funds  may  be  compelled  to  resort^ 
in  the  first  instance,  to  the  one  on  which  the  subsequent  claim  of  another  does  not 
attach,  is  never  applied  where  injustice  may  be  done  to  the  prior  creditor,  as,  for  in- 
stance, where  the  fund  to  be  resorted  to  is  dubious,  or  is  one  which  can  be  reached 
only  by  litigation :     Walker  v.  (hvar,  2  S.  C.  (new  series),  16. 

Limitation  of  Actions. 

1.  In  an  action  by  Hill,  to  recover  one-half  his  advances  made  under  a  contract 
between  him  and  Haskin,  whereby  they  agreed  to  buy  and  sell  on  joint  account  oer- 
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tain  mining  stock,  Hill  to  advance  all  the  money  and  Haskin  to  repay  one-half  with 
interest,  and  Hill  to  hold  all  the  stock  purchased  as  security  for  his  advances,  but 
without  specifying  any  time  within  which  the  re-payment  waa  to  be  made. 

Held,  That  an  offer  to  account  and  a  demand  for  re-payraent  by  Hill  were  con- 
ditions precedent  to  his  right  to  maintain  the  action,  and  that  the  Statute  of  Limita- 
tions would  not  commence  running  against  him  until  such  offer  and  demand :  HiU 
V    Haskin,  42  Cal.,  159. 

2.  The  expiiation  of  time  fixed  in  the  Statute  of  Limitations  with  reference  to 
actions  for  money  due  on  contracts,  does  not  discharge  the  debt  or  extinguish  the 
right,  but  only  taken  away  the  remedy:    Sichel  v.  GarriUo,  42  Cal.,  493. 

3.  AVhere  a  promissory  note  is  executed  by  one  person,  and  a  mortgage  to  secure 
the  debt  is  given  by  another,  and  the  payor  of  the  note  dies,  and  the  holder  thereof 
f^iils  to  present  either  the  note  or  mortgage  to  his  administrator  for  allowance  within 
ten  months  after  publication  of  notice  to  creditors,  although  the  claim  is  barred  as 
against  the  estate,  yet  the  mortgage  remains  in  full  force  as  against  the  the  mortgagor 
and  the  mortgaged  property,  and  may  be  foreclosed  at  any  time  before  it  is  barred, 
as  against  the  mortgagor,  by  the  Statute  of  Limitation  :    Ih, 

4.  The  above  rule  remains  the  same  when  the  note  is  made  by  the  husband  for 
his  own  debt,  and  the  wife  mortgages  her  separate  property  to  secure  it,  and  the  hie- 
band  signs  the  mortgage  to  show  his  assent  to  it.  In  such  caae  the  wife's  liability  on 
the  mortgage  is  not  affected  by  the  death  of  the  husband  and  the  failure  of  the 
holder  to  present  the  claim  for  allowance  to  the  administrator  of  the  estate :    Ih. 

Limitations  of  Estates. 

1.  Testator  devised  to  his  son  G.,  "for  and  during  his  natural  life,  the  rents,  issues, 
uses,  occupation  and  enjoyment  of"  certain  lands,  and  from  and  after  his  death 
"unto  the  issue  of"  G.,  "living  at  the  time  of  his  death,  who  attain  the  full  age  of 
twenty-one  years,  or  die  before  that  time,  leaving  lawfully  begotten  issue  who 
shall  attain  the  full  age  of  twenty-one  years,  living  at  the  time  of  the  death  of  the 
said"  G.,  with  cross  remainders  among  the  issue,  and  with  a  limitation  over  to  the 
testator's  "right  heirs"  in  case  there  should  be  a  failure  of  all  such  issue.  G.  died 
leaving  issue. 

Held,  That  the  issue  took  vested  remainders,  liable  to  be  divested  in  the  event  of 
their  dying  under  the  age  of  twenty-one  years:  Seabrook  v.  Qrtgg^  2  S.  C.  (new 
series),  68. 

2.  The  court  will  always  hold  a  remainder  to  be  vested  rather  than  contingent, 
when  it  can  do  so  consistently  with  the  intention  apparent  in  the  terms  of  the 
limitation :    Ih, 

Mandamus. 

1.  A  railroad  company,  chartered  by  the  State,  is  so  far  a  public  corporation 
that  its  officers  owe  duties  to  the  public,  which  they  may  be  compelled  to  perform, 
by  writ  of  mandamus,  and  among  them  are  their  duties  relative  to  the  capital  stock 
of  the  company  and  their  control  of  the  transfer  thereof:  StoU  v.  Mclvcr^  2.  S. 
C.  (new  series),  25. 

2.  Where  the  stock  sought  to  be  transferred  is  owned  by  a  corporation  who«  di- 
rectors, being  vested  with  the  necessary  power  to  that  end,  authorize  its  President  to 
sell  it,  a  contract  of  sale  by  him  shows  a  sufficient  l^al  and  equitable  title  in  the 
purchaser  to  entitle  him  to  the  writ  of  mandamus  to  compel  the  officers  to  transfer 
the  stock  to  him:    76. 

3.  It  is  no  ground  of  objection  to  the  issuing  of  a  writ  of  mandamus  to  compel 
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the  transfer  of  stock,  that  the  purchasers  have  joined  with  the  sellers  in  the  applica- 
tion for  the  writ :    lb, 

4.  Tho  i?h  it  be  true  thit  miadamua  will  no'  lie,  unle^:*  the  duty  to  b3  performed 
is  one  in  which  the  public  have  an  interest,  and  not  even  then,  where  the  party  de- 
manding the  writ  has  another  plain  and  adequate  remedy,  yet  the  duty  of  the  oifi- 
(XTA  of  a  r  lilroad  corporation  to  permit  the  transfer  of  its  stock,  U  one  in  which  the 
public  has  a  sufficient  interest  to  warrant  the  court  in  issuing  the  writ  of  mandamus 
to  compel  its  performance,  and  the  remedy  by  action  against  the  officers  of  the  cor- 
poration to  recover  damages  for  their  refusal  to  permit  the  transfer  is  too  doubtful 
and  uncertain  in  its  character  to  supersede  the  specific  and  speedier  remedy  by  man- 
damus :    lb. 

Marriage  op  Slaves. 

A  marriage  of  slaves  is  made  valid  by  the  ratification  of  the  parties  after  they  be- 
come free:    JoneSy  yldwi'x,  v.  Jones  et  al,  S6  Md.,  447. 

Measure  of  Damages. 

In  the  assessment  of  damages  to  the  owners  of  property,  caused  by  the  location 
and  use  of  a  railroad,  the  actual  damage  resulting  directly  from  an  invasion  of  their 
rights  of  property  by  the  railroiid  company,  is  the  measure  of  damages  to  be  rendered : 
The  Selma,  B.  &  D,  E.  R,  Co.  v.  Camp,  45  Ga.,  180. 

Mechanic's  Lien  Law. 

1.  In  order  to  give  a  mortgage  to  secure  advances,  priority  over  a  mechanic's 
lien,  the  mortgage  must  be  recorded  before  fhe  building  is  commenced:  Brooks 
V.  Lestei'  rf  a/,  36  Md.,  66. 

2.  The  commencement  of  a  building  under  the  mechanic's  lien  law,  is  the  first 
labor  done  on  the  ground  which  is  made  the  foundation  of  the  building,  and  is  to 
form  part  of  the  work  suitable  and  necessary  for  its  construction :    lb. 

Mortgage. 

1.  Where  a  deed  absolute  on  its  face  is  given  of  a  tract  of  land,  and  at  the  same 
time  the  grantee  mikes  to  the  grantor  a  defeasance,  agreeing  to  sell  the  grantor  the 
land,  if  he  pays  the  sum  fixed  by  a  certain  time,  the  test  by  which  to  determine 
whether  the  transaction  is  a  mortgage  or  a  defeasable  sale  is  the  fact  whether  or 
not,  notwithstanding  the  conveyance,  there  is  a  subsisting,  continuing  debt  from 
the  grantor  to  the  grantee:    Farmer  v.  Grose,  42  Cal ,  169. 

2.  Where  Morris  and  Angle  owned  a  lot  of  sheep,  and  M<»rri8  executed  a  bill  of 
sale  of  his  half  to  Angle,  who  was  in  possession,  in  consideration  of  the  surrender  to 
him  of  his  own  note,  previously  given  to  Angle,  and  the  giving  to  him  of  Angle's 
note  for  the  balance;  and  Angle  at  the  same  time  agreed  in  writing  to  sell  back  to 
Morris  at  a  future  time,  on  payment  of  the  money  represented  by  the  notes. 

Heldf  That  the  transaction  constituted  an  absolute  sale,  and  not  a  mortgage: 
Morris  v.  Angle,  42  Cal.,  239. 

3.  A  creditor  of  a  mortgagor  not  having  acquired  a  lien  upon  the  mortgaged 
goods,  by  attachment  or  other  valid  legal  process,  will  not,  in  an  action  agaiinst 
him  by  the  mortgagee  for  wrongfully  and  illegally  seizing  the  mortgaged  prop- 
erty, be  permitted,  merely  because  he  is  a  creditor  of  the  mortgagor,  to  impeach  the 
mortgage  as  fraudulent  as  against  creditors,  either  as  a  defense  to  the  actio:i,  or 
in  mitigation  of  damages:     Wanatnaker  v.  Bowes,  36  Md.,  42. 
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Municipal  Corporation. 

1.  The  power  of  ihe  Legislature  to  appropriate  the  moneys  of  municipal  cor- 
porations in  payment  of  claims  ascertained  by  it  to  be  equitably  due  to  individ- 
uals, though  such  claims  be  not  enforceable  in  the  courts,  depends  largely  npon 
the  legislative  conscience,  and  will  not  be  interfered  with  by  the  judicial  depart- 
ment, unless  in  exceptionil  cas^s :     Creighton  v.  Sm  Francisco.  42  Cal.,  449. 

2.  The  circumstance  that  the  contract,  under  which  Patrick  Creighton  did  certain 
street  work  in  San  Francisco,  expressly  provided  that  the  city  should  in  no  event  be 
liable  for  any  portion  of  the  expenses  thereof. 

Heldf  Not  to  affect  or  in  any  manner  invalidate  the  special  Act  subsequently  passed 
by  the  Legislature  (Stats.,  1869-70,  p.  309),  requiring  the  city  to  pay  him:    Jb. 

3.  In  reference  to  proceedings  of  statutory  creation  for  the  improvement  of  certain 
streets  in  San  Francisco: 

Held^  That  it  was  competent  for  the  Legislature  by  subsequent  enactment,  to  care 
any  defects  or  omissions  in  the  proceedings  of  the  Board  of  Supervisors  or  Superin- 
tendant  of  Streets :    San  Francisco  v.  Certain  Real  Estate,  42  Cal,,  517. 

4.  3Iunicipal  corporations  are  but  subordinate  subdivisions  of  the  State  Gov- 
ernment, which  may  be  created,  altered,  or  abolished,  at  the  will  of  the  Legii»U- 
ture,  which  may  enlarge  or  restrict  their  powers,  direct  the  mode  and  manner  of 
their  exercise,  and  define  what  acts  they  may  or  may  not  perform,  subject,  how- 
ever, to  the  limitation  that  the  Legislature  can  not  direct  the  performance  of  an 
act  which  will  impair  the  obligations  of  a  contract :  San  Frandaeo  v.  Cbnawm,  42 
Cal.,  541. 

5.  A  declaration  by  one  against  an  incorporated  city,  alleging  that  said  city  had, 
by  an  ordinance,  prohibited  the  erection  of  wooden  buildings  in  certain  parts  of  said 
city,  and  that  afterwards  the  City  Council  had  authorized  B.  to  build  a  wooden  build" 
ing  within  said  limits,  and  that  B.'s  building,  taking  fire,  had  caused  a  building  he- 
longing  to  plaintiff  to  be  burned,  is  demurrable :  Forsyth  v.  The  Mayor  and  C  of  ^^' 
lanlOf  45  Oa.,  152. 

Notice. 

A.  mortgaged  to  B.,  shares  in  the  Stewarts-town  bridge.  The  mortgage,  not  being 
sworn  to  or  recorded  as  prescribed  by  statute,  was  invalid  as  against  attaching  ^^' 
itors  wiihout  notice.  C ,  a  creditor  uf  A.,  having  no  notice  of  the  mortgage,  com- 
menced the  levy  of  an  execution  on  the  shares.  At  the  Sheriff's  sale,  under  C  6  exe- 
cution, the  shares  were  sold,  "subject  to  all  legal  claims  on  said  bridge,"  to  D-i''"*^' 
at  that  time,  had  notice  of  the  mortgage : 

Held,  that  D.  took  the  shares  unincumbered  by  the  mortgage:  Bipa-  vs.  J^^^ 
52  N.  H.,  209. 

Official  Bonds. 

The  refusal  of  a  Sherifl!'  to  pay  back,  on   demand,  money  received  through  «  "'"* 
tual  mistake,  in  excess  of  true  amount  of  an  execution  collected  by  him,  is  »  pr»^*^ 
matter  to  be  settled  between  the  parties,  and   is  not  a  breach  of  his  official  bond,  »>' 
which  his  sureties  can  lie  held  responsible :      Staie  ez  rel.  Ireland  v.  Ihpscoff,  ^  ®'» 
N.  C,  300. 

Officers  and  Office. 

1.  The  oflices  of  Mayor  and  Aldermen  of  an  incorporated  city  or  town  are  P"" ' 
political   offices,  and  the  power  vest^  in  them  is  political  in  its  nature:      ^i/aa"^ 
McKenzeCy  2  S.  C,  81. 
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2.  In  the  aWnce  of  any  constitutional  inhibition,  political  offices  are  mibject  to  the 
entire  control  of  the  Legifllative  power  of  the  State,  which  may,  at  its  mere  will  and 
pleasure,  abolish  the  offices  themselves,  or  change  the  tenure  by  which  they  are  held, 
or  remove  the  officers  and  put  others  in  their  place  with  or  without  election :  /6. 

3.  A  political  officer  does  not  hold  by  contract,  in  the  sense  of  the  Constitution, 
nor  has  he  any  vested  right  of  property,  fn  a  constitutional  sense,  in  the  office,  or  in 
the  salary  thereof,  before  he  has  earned  it :    Jh 

4.  Political  powers  always  enure  to  the  beneficial  use  of  the  political  community, 
as  such,  exclusively,  and  are  revokable  at  the  mere  will  of  the  government  commu- 
nicating them:  Ih. 

Okdinary  Care. 

1.  Ordinary  care  is  such  care  as  is  usually  exercised  under  likecircumstances  by  per- 
sons of  average  prudence :    Sleeper  v.  Sundoum,  52  N.  H.,  244. 

1.  Whether  it  is  want  of  ordinary  care  for  a  blind  man  to  travel  upon  the  highway 
on  foot,  unattended,  is  a  question  of  fact  to  be  determined  by  the  jury  in  view  of  the 
circumstances  of  each  individual  case:    lb. 

3.  Where  a  blind  man,  in  the  daytime,  walked  off  the  side  of  an  unobstructed  bridge, 
sixteen  feet  in  width,  which  was  defective  for  want  of  a  rail,  and  suffered  an  injury 
which  would  not  have  happened  but  for  his  blindness,  the  court  can  not  say,  as  mat- 
ter of  law,  that  his  lault  contributed  to  the  accident ;  but  it  is  for  the  jury,  after  con- 
sidering his  familarity  with  the  road,  his  ability  arising  from  the  increased  aruteness 
fidelity,  and  power  of  his  other  senses,  or  otherwise,  and  all  the  circumstances  of  the 
case,  to  say  whether  he  was  guilty  of  carelessness  in  attempting  to  pase  the  bridge 
without  a  guide:  lb. 

Pabtners  and  Partkershifs. 

Notes  executed  or  indorsed  by  one  partner  in  the  name  of  the  firm,  after  a  dissolu- 
tion of  the  partnership,  of  which  no  notice  inas  published,are  binding  on  the  partners, 
in  the  hands  of  strangers  who  received  them  for  value,  in  the  regular  course  of  bus- 
iness, without  actual  knowledge  of  the  dissolution :  Taylor  v.  HiUf  et  cU.^  36  Md  ,  494, 

Payment. 

1.  A  bank  can  not,  by  assignment  of  its  effects,  choses  in  action,  &c.,  deprive  a 
maker  of  a  note  due  the  bank  of  his  right  to  pay  the  same  with  the  bills  of  the  bank; 
nor  can  the  bank,  by  any  authority  derived  from  the  Legislature,  deprive  the  maker 
of  such  right  of  payment  of  a  note  due  the  bank  in  bills  of  the  bank :  BlourUy  Com*r. 
V.  Windley,  68  N.  C,  1. 

2.  A  voluntary  payment,  with  a  knowledge  of  all  the  facts,  can  not  be  recovered 
back,  although  there  was  no  debt;  a  payment,  under  a  mistake  of  fact,  may:  Adamn 
▼.  SeeveSf  et  a/.,  /6.,  134. 

3.  P.  furnished  W.  with  money  to  pay  for  a  piece  of  land,  and  took  a  deed  thereof 
in  his  own  name,  with  the  understanding  that  he  would  convey  the  premises  to  W. 
upon  being  paid  the  amount  of  his  advances  with  interest,  and  for  his  trouble.  Af- 
terwardi*,  at  a  general  settlement  of  all  matters  of  dealing  between  the  parties,  P. 
claimed  that  he  furnished  the  money  to  make  a  certain  payment  of  $300  on  the  land, 
which  W.  denied.  P.  refused  to  convey  the  land  except  upon  payment  of  siid  sum 
of  ^300,  and  W.,  in  order  to  get  a  deed,  finally  yielded  to  the  claim,  and  paid  the  sum 
demanded: 

Heldf  that  W.  could  not  recover  back  the  money  paid  under  these  circumstances. 
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even  though  the  siim  in  diflpute  was  not,  in  fact,  furnished  by  P.,  aocordiiig  to  h» 
claim :    Pearl  v.  Wliitehoume^  52  N.  H.,  254. 

Penalty. 

1.  As  a  general  rule,  a  sum  of  money  in  grogs,  stipulated  to  be  paid  for  the  non- 
performance of  an  agreement,  is  considered  as  a  penalty  or  security  for  the  payment 
of  such  damages  as  the  party  in  whose  favor  the  stipulation  is  made  may  have  sus- 
tained from  the  breach  of  contract  by  the  opposite  party.  It  will  be  incumbent  «n 
the  party  who  claims  to  recover  the  sum  as  liquidated  damages,  to  show  that  they 
were  so  considered  and  intended  by  the  contracting  parties :  Davh  v.  GiUHt,  52  N. 
H.,  126. 

2.  A.  by  his  bond,  acknowledged  himself  to  be  "holden  and  firmly  bound'*  to  B- 
''in  the  sum  of  one  thousand  dollars."  The  condition  of  the  bond  was  that  A.  should 
not  engage  in  a  specified  business  within  a  certain  time  and  place: 

In  the  absence  of  any  evidence  concerning  the  intention  of  the  parties,  it  wis 
hdd  that  the  sum  of  one  thousand  dollars  was  to  be  regarded  as  a  penalty,  and  not  as 
liquidated  damages:  lb. 

Practice. 

1.  \Vhetheror  not  there  was  a  spoliation  of  a  deposition  offered  in  evidence,  ist 
question  for  the  Court,  to  be  decided  upon  inspection,  and  it  is  error  to  sabmit  the 
same  to  the  decision  of  the  jury :    Sixth  v.  LookabiUy  68  N.  C,  227. 

2.  On  the  trial  of  an  action  upon  a  note  due  an  intestate,  his  administrator  was 
introduced  and  asked  what  his  intestate  said  about  the  note  before  his  death.  Ques- 
tion ruled  out.  Defendant's  counsel  argued  to  the  jury,  that  if  the  intestate  was 
alive  he  would  be  willing  to  leave  the  decision  of  the  case  with  him,  &c  In  reply 
the  plaintift^'s  counsel  had  a  right  to  comment  before  the  jury  upon  the  objection  of 
the  defendant  to  the  introduction  of  the  declarations  of  the  intestate:  OtanAen 
AdmW^  v.  Greenwood,    lb..,  274. 

3.  The  taking  and  reporting  an  account  by  the  Master,  or  Clerk,  to  whom  the  Court 
has  referred  it,  involves  the  exercise  of  the  judgment  and  discretion  of  such  referee 
which  he  can  not  delegate  to  another.  And  it  is  no  proper  exercise  of  his  judgment 
and  discretion  when  he  simply  adopts  an  account  which  has  been  stated  by  another, 
whether  the  account  so  adopted  has  been  taken  in  the  same  suit,  or  in  some  other. 
Larkim  at  al,  v.  Murphy  et  cU.     lb.,  381 . 

4.  A  defendant  who  has  appealed  has  no  right  to  withdraw  his  appeal  without  the 
consent  of  the  plaintiff":     Tommey  <£•  Stetpart  v.  Finney,  45  Ga.,  155. 

5.  When  the  witness  of  one  party  has  been  examined  by  both  sides,  and  has  left 
the  stand,  the  other  party  has  no  right  to  recall  him,  that  he  may  cross  examine  him 
upon  a  fact  stated.  If  he  pleases  he  may  recall  and  examine  him  as  his  own  wiinea: 
Gamn  v.  Ellsworth.     lb.,  283. 

6.  An  indorsement  by  defendants  on  the  sub.  ad  res.,  that  they  accepted  service  there- 
of, admitted  the  truth  of  the  statements  of  the  bill,  and  consented  to  the  prayer  there- 
of, will  not  be  regarded  ^  an  answer,  nor  have  the  effiect  of  one:  CharUs  ▼.  Otber, 
2  S.  C.  (new  series),  122. 

Prescriptive  Right. 

1  Merely  maintaining  a  dam  for  twenty  years  does  not  give  a  prchcriptive  rig*»^ 
to  flow  land  as  high  as  it  can  be  flowed  by  that  dam.  To  acquire  such  right  the  water 
must  be  actually  raised  on  the  adjacent  owner's  land  so  often  as  to  afford  him  rci»on- 
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able  notice,  during  the  entire  period  of  twenty  years,  that  the  right  is  being  claimed 
again5«t  him. 

2.  In  order  to  gain  a  prescriptive  right  of  flowage,  it  is  not  enough  that  the  adverse 
user  has  been  co-extenaive  with  the  wants  of  the  party  claiming  the  right.  The  acts 
of  user  must  be  of  such  a  nature  and  of  such  frequency  as  to  give  reasonable  notice 
to  the  land-owner  that  the  right  is  being  claimed  against  him :  Gilford  v.  The  Win- 
nipideogee  Lake  Co.,  52  N.  H.,  262. 

pRDfciPAii  AND  Agent.  f 

1.  Tlie  declarations  of  an  agent  are  not  admissible  to  bind  the  principal  until  the 
agency  is  established ;  but  where  there  is  evidence  of  agency,  although  not  full  and 
satisfactory,  such  evidence  should  be  submitted  to  the  jury,  who  are  the  exclusive 
fudges  of  its  weight :  National  Mechanic^  Bank  of  Baltimoi-e  v.  Notional  Bank  of  Bal- 
Hmore^  36  Md.,  6. 

2.  It  is  not  the  province  of  the  Court  to  determine  the  quiestion  of  agency  vel  non; 
but  to  decide  whether  there  is  any  evidence  tending  to  prove  agency :    lb, 

3.  The  defendant  and  others,  a  committee  of  the  town  of  Keene,  to  make  improve- 
ments in  and  about  a  certain  pond  for  the  purpose  of  supplying  the  citizens  of  Keene 
with  water,  found  it  necessary  to  clear  off  a  strip  of  land  about  the  margin  of  said 
pond,  which  land  the  town  of  Keene  had  purchased  for  that  purpose,  and  the  com- 
mittee had  left  to  one  Nourse  the  job  of  so  clearing  this  land  at  a  stipulated  price. 
Konrse  prepared  the  land  for  burning,  and  set  fire  to  the  brush  and  logs  upon  th's 
land,  which  escaped,  as  was  alleged,  through  the  carelessness  and  negligence  of  Nourse, 
to  the  plaintiff's  land,  and  consumed  his  wood,  timber,  and  fences : 

Held,  that  the  defendant  would  not  be  liable  fur  the  negligence  or  carelessness  of 
Nourse  by  virtue  of  any  relation  between  the  defendant  as  committee  of  the  town, 
and  Nourse  as  a  contractor  or  sub-contractor,  who  had  the  entire  management  and 
control  of  the  clearing  of  the  land,  according  to  his  contract:  Wright  v.  Holbrooky 
62  N.  H.,  120. 

4.  Whether  the  town  of  Keene,  as  owner  of  the  land  which  Nourse  was  clearing 
could,  under  the  circumstances,  be  held  liable  for  the  carelessness  or  negligence  of 
Nourse,  qucere:  Bunk  v.  Steinman,\  Bos.  &  Pul,  404,  overruled;  Slone  v.  Cheshirey 
Railroad  Co,f  19  N.  H.,  questioned.    76. 

Question  fob  the  Jury. 

1.  Whether  the  cellar  along  the  line  of  a  public  street,  unprotected  by  a  suitable 
barrier,  constitutes  a  defect,  is  a  question  for  the  jury  in  an  action  against  a  city  to 
recover  damages  for  an  injury  caused  by  such  defect;  and  this,  although  the  cellar  is 
not  in  the  general  direction  of  trave ,  and  although  the  plaintiff  was  not  traveling 
along  the  street,  but  was  crossing  it,  and  intended  to  pass  from  the  street  into  a  lane 
(where  he  had  a  right  to  go),  but  mistook  its  locality  in  a  dark  night,  and  fell  into 
the  cellar:    St-ick  v.  Porismautky  52  N.  H.,  221. 

2.  The  admission  of  the  plaintiff's  wife  to  testify  to  his  physical  condition  after  an 
injury,  and  to  his  statements,  when  alone  with  her,  of  suffg-ing  pain,  involves  no 
violation  of  marital  confidence :    76. 

Beceiver. 

While  property  is  in  the  hands  of  a  receiver,  no  right  to  it  can  be  acquired  by  sale 
under  execution ;  and  it  makes  no  difference  that  the  receiver  appointed  decline  to 
act,  the  property  was  nevertheless  in  the  custody  of  the  law :  Skinner  v.  MaxweUf  68 
N.  a,  400. 
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Res  Adjcdicata. 

Where  a  factor  is  sued  in  auother  State  for  the  price  of  goods  consigned  to  him, 
which  he  had  sold,  and  pleads  that  he  had  fiillj  accounted  with  his  consignor,  and 
paid  him,  which  suit  is  determined  ngainsi  him,  and  judgment  rendered  in  fever  Oi 
the  consignor,  the  factor  is  estopped  from  afterwards  suing  the  consignor  for  expen««8 
incurred  in  preparing  said  goods  for  sale  and  for  freight  paid  hy  him  on  the  goodn, 
and  advances  made  upon  them  and  commissions,  where  such  former  judgment  i» 
pleaded  against  him :    McCroskey  v.  Mabryy  45  Ghu,  327. 

Rescission  of  Contract. 

1.  When  a  party  seeks  to  rescind  a  contract  entered  into  on  fraudulent  represent! 
tions,  he  must  return  or  offer  to  return  the  property  acquired  bj  such  contract,  within 
a  reasonable  time,  and  in  such  away  as  to  place  the  property  and  the  vendor  substan- 
tially in  the  same  condition  as  at  the  time  the  property  was  received :  Manahan  v. 
N(yye8,  62  N.  H.,  232. 

2.  In  case  of  fraud  by  the  vendor  in  the  sale  of  real  estate,  whether  a  notice  by  the 
vendee  in  possession,  of  a  refusal  to  retain  and  pay  for  the  property,  given  to  the  ven- 
dor four  days  after  the  completion  of  the  contract,  was  a  reasonable  time,  within  the 
rule  relating  to  the  rescission  of  contracts,  is  a  question  of  fact  and  not  of  law :  Ih 

3.  Assumpsit  for  money  had  and  received  will  lie  where  a  contract  is  rescinded,  to 
recover  the  money  paid  under  it:  76. 

4.  Where  A.  gave  to  B.  a  five  hundred  dollar  bill  in  order  that  B.  might  change 
it  and  pay  three  hundred  dollars  of  it  to  C,  if  the  authority  of  B.  to  pay  snch  sum 
to  C.  was  countermanded  by  A.  before  payment: 

Heldy  that  all  the  money  remained  the  property  of  A.  who  was  entitled  to  recover 
it  of  B.,  in  an  action  of  assumpsit  for  money  had  and  received :  lb. 

Resulting  Trust. 

Parol  evidence  is  admissible  to  rebut  the  presumption  of  ai  resulting  trust.  A.  de- 
posited a  sum  of  money  in  a  savings  bank  in  the  name  of  B.,  who  was  her  niece,  in- 
tending that  it  should  be  a  gift  to  B.,  but  retained  the  deposit-book  in  her  own  pos- 
session until  her  death.  A  by-law  of  the  bank  provided  that  deiK>sits  should  only  be 
withdrawn  by  the  depositors  or  persons  anthorized  by  them.  During  her  last  idck- 
ness,  A.  for  the  first  time  informed  B.  of  the  gift.  On  a  bill  in  chancery,  brought  by 
the  administrator  of  A.  against  B  and  the  bank  to  recover  the  deposit,  it  was 

Hcldj  that  the  deposit  created  a  trust  in  the  bank  in  favor  of  B.,  and  that,  upon  in- 
formation of  what  had  been  done,  being  conveyed  by  A.  to  B.,  and  acceptance  by  B., 
her  tit^e  to  the  money  became  absolute,  although  there  was  no  delivery  of  the  de- 
posit-book :     Bladdelj  Adrn'r.,  v.  Locke  et  al,,  52  N.  H.,  238.  « 

Riparian  Ownership, 

1.  The  soil  of  the  alveus  of  a  river  in  which  there  is  no  tidal  effect  belongs  to  the 
adjacent  riparLon  proprietors,  the  ownership  of  each  extending  U9que  ad  medium  Jtlum 
aqiuxj  where  the  opposite  banks  belong  to  different  persons :  The  Norway  Piano  Cbw- 
party  v.  Bradley,  52  N.  H.,  86. 

2.  An  encroachment  on  the  alveua  of  a  running  stream  may  not  be  complained  d 
without  the  necessity  of  proving  that  essential  damage  has  been  sustained  or  is  likely 
to  be  sustained  therefrom:    lb, 

3.  No  priority  of  occupation  or  use  of  water  by  a  mill-on ner  upon  a  strrmm  affects 
the  right  of  a  riparian  proprietor  above,  to  a  reasonable  use  of  the  water  flowing  over 
his  own  land,  by  making  improvements  thereon,  even  to  the  extent  of  erecting  a 
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«>lid  building  upon  the  alvew  of  a  stream,  thereby  diminishing  the  width  of  the  cur- 
rent, unlem  foich  encroachment  sensibly  and  injuriouBly  aflTects  the  rights  of  such 
mill  owner:    lb. 

Slave  Contracts. 

1.  In  May,  1854,  A.  and  B.sold  and  conveyed  to  C,  with  warranty  of  title,  a  plan- 
tation, fifty  slaves  and  some  chattels,  and  C,  at  the  same  time,  gave  to  them  his 
bond  for  the  purchase  money,  amounting  to  $49,000,  payable  in  installments,  with 
interest ;  and  to  secure  the  payment  of  the  bond,  gave  to  them  two  mortgages — one  of 
the  plantation  and  the  other  of  the  slaves.  The  slaves  remained  in  the  possession  of 
0.  and  his  administrator  until  1865,  when  they  were  emancipated.  On  bill,  filed  in 
1866,  to  foreclose  the  mortgfige  of  the  plantation  : 

Heldy  that  the  administrator  of  C-  was  entitled  to  no  abatement  because  of  the 
emancipation  of  the  slaves,  and  decree  of  foreclosure  for  the  full  amount  of  the  debt 
was  entered  for  plaintiffs :     Calhoun  v.  Calhoun^  2  S.  C.  (new  series),  283. 

2.  It  is  no  breach  of  a  warranty  title,  contained  in  a  bill  of  sale  of  slaves,  that 
they  were  afterwards  liberated  by  the  government,  nor,  to  an  action  on  a  bond  for 
the  purchase  money  of  the  slaves,  can  such  liberation  be  set  up  as  a  defense  on  the 
ground  of  failure  of  consideration :    76. 

Stare  Decisis. 

When  a  rule,  by  which  the  title  to  real  property  is  to  be  determined,  has  become 
established  by  positive  law  or  by  deliberate  judicial  decision,  its  inherent  correctness 
or  incorrectness,  its  justice  or  injustice,  in  the  abstract,  are  of  far  less  importance  than 
that  it  should,  itself,  be  constant  and  tnvarjable:    Smxih  v.  McDonald^  42  Cal.,  487. 

Statute  of  Frauds. 

1.  Where  A.,  a  merchant,  is  indebted  to  B.  and  C,  and  sells  his  goods  to  B.  for 
more  than  his  indebtedness  to  him,  and  while' B.  is  in  the  ad  of  taking  possession  of 
the  goods,  and  removing  them  out  of  the  county,  C.  threatens  to  sue  out  an  attach- 
ment against  the  goods  for  hi^  debt,  in  consequence  of  which  threat,  B.  promises  that 
the  surplus  over  and  above,  his  debt  should  go  to  the  payment  of  the  debt  of  C, 
whereupon,  C,  relying  on  such  promise,  desists  from  suing  out  the  attachment,  the 
promise  is  an  original  undertaking  on  the  part  of  B.,  and  not  a  promise  to  answer  for 
the  debt,  de&ult  or  miscarriage  of  another,  and  hence  need  not  be  in  writing:  Davis 
V.  Banks  et  ai.,  45  Ga.,  138. 

2.  A  parol  license  to  one  to  enjoy  a  permanent  easement  upon  the  land  of  another, 
(as  to  back  water  upon  it)  is  an  interest  in  the  land,  and  must  be  in  writing,  by  the 
Statute  of  Frauds,  and  is  void  at  law:     Cook  v.  Pridgen^  StapUr  <t*  Dunrij  45  Ga.,  331. 

3.  But  if  the  licensee,  in  pursuance  of  the  license,  goes  forward,  and  for  the  en- 
joyment of  the  easement  makes  large  investments,  and  the  easement  be  one  in  its 
nature  permanent,  equity  will  decree  a  specific  performance  as  in  other  cases  of  a 
part  performance,  by  one  party,  of  a  parol  contract  for  the  sale  of  lands :    lb. 

Streets. 

A  city  has  the  right  to  raise  the  grade  of  a  street ;  and  if  the  contractor  performs 
the  work  with  proper  care  and  skill,  he  is  not  responsible  for  any  damage  which  may 
result  to  the  contiguous  property:    Shaw  v.  Crockery  42  Cal ,  435. 

Surety. 

A  lorety  who  pays  the  bond  of  his  principal  thereby  discharges  it ;  and  his  right 
of  action  agaiuHt  the  principal  for  the  recovery  of  the  amount  of  such  bond  being 
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upon  a  simple  contract,  is  barred  after  three  years  by  the  statate  of  limitatioiu: 
BUdnoe  v.  Nixm  et  al.,  68  N.  C.,  523. 

Title. 

1.  Where  land  and  the  franchises  of  a  town  containing  it  were  granted  to  thesanie 
persons  by  the  same  charter,  this  was  held  to  vest  no  title  to  the  land  in  the  town 
as  a  municipal  body:    South  Hampton  v.  Fowler^  52  N.  H.,  225. 

2.  A  town  acquires  no  title,  by  virtue  of  it»  act  of  incorporation,  to  land  within 
its  limits  not  before  granted :    lb, 

3.  If  the  title  to  lands  in  Hampton  not  granted  to  individnals  was  in  the  town 
and  a  new  town  was  formed  within  its  limits  containing  the  land,  the  title  still  re- 
mained in  Hampton ;  affirming  the  doctrine  of  Union  Baptist  Soc  v.  Oandia,  2  N.  H , 
20:    lb, 

4.  Votes  of  a  town  in  possession  of  land,  showing  a  claim  of  title,  are  admissible, 
as  giving  a  character  to  its  po^^ession ;  but  where  there  is  no  evidence  of  potscMion, 
they  are  inadmissible :     lb. 

5.  Records  of  a  town  which  holds  land  as  a  private  corporation,  unless  aooom- 
panied  by  possession,  are  not  admissible,  even  against  a  stranger,  to  prove  that  the 
town  claimed  the  title:     fb. 

Trusts  and  Trustees. 

1.  A  trust  to  pay  the  income  of  the  settled  property  to  a  married  woman  ''  for  and 
during  the  joint  lives  of  her  and  her  husband,  taking  her  receipt  thereof,"  gives  her 
a  sole  and  separate  estate  in  the  income :     Charles  v.  Coke^*,  2  S.  C.  (new  series),  122. 

2.  To  create  such  an  estate,  technical  frords  are  not  necessary.  If  a  plain  inten- 
tion to  exclude  the  husband  appears,  that  is  enough,  and  a  declaration  making  the 
receipt  of  the  wife  a  sufficient  dischai^,  shows  such  intent :    lb. 

3.  J.  bargained  for  a  tract  of  land,  -and  received  a  bond  for  titles,  which  he  after- 
wards transferred  to  C,  a^  security  for  advances  made  and  to  be  made.  C.  having 
paid  for  the  land,  and  taken  a  conveyance  to  himself,  held,  that  he  could  hold  it  only 
as  security  for  any  balance  due  him  on  the  account  for  advances  and  money  paid :  Ih. 

4.  In  February,  ]  861,  C.  purchased  from  J.,  the  husband,  but  not  the  trustee  q( 
the  cestui  que  trust,  certain  slaves  of  the  trust  estate : 

Held,  that  C.  could  not,  after  the  general  emancipation  in  1865,  treat  the  transac- 
tion as  void  and  inoperative,  because  J.  had  not  title  to  the  slaves,  or  right  to  sell 
them,  but  that  he  was  liable  to  account  for  the  benefit  of  the  ce$tui  que  tnut  for  the 
sum  he  had  agreed  to  pay,  with  interest  thereon :    lb. 

6.  Where  a  trustee,  having  no  such  authority  by  the  terms  of  the  trust,  invests 
the  trust  funds  in  the  purchase  of  land,  and  gives  a  mortgage  thereof  to  the  vendor 
for  an  unpaid  balance  of  the  purchase  money,  he  is  guilty  of  a  breach  of  trust ;  and 
if  tlie  vendor  has  notice,  he  is  so  far  responsible  for  the  equitable  delict  that  he  can 
not  enforce  his  mortgage  without  providing  that  the  trust  funds  be  replaced  out  of 
the  proceeds  of  a  sale  of  the  mortgaged  premises  before  any  part  thereof  be  applied 
to  the  mortgaged  debt:     Mathem  v.  Heyward,  2  S.  C.  (new  series),  239. 

6.  Where  a  mortgagee  is  responsible  for  a  breach  of  trust  committed  by  the  mort- 
gagor, his  assignee,  with  notice,  is  subject  to  the  same  equity  in  enforcing  the  mort- 
gage to  which  he  was  subject :    1  b. 

Verdict. 

A  juror's  affidavit  will  not  be  received  to  impeach  his  own  verdict:  HVrf»M»«iW 
T.  Th€  State,  45  Ga.,  225. 
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Waiver. 

It  is  too  late  for  an  administrator,  after  he  has  been 'by  scire  faeiaSf  made  a  party  to 
a  suit  against  his  intestate  and  another  on  a  contract,  to  plead  or  object  that  the  suit 
is  such  an  one  on  its  faee,*as  must  go  on  against  the  survivor  alone :  McAnUe  v 
BuUoek  &  Batcliffe,  45  Ga.,  89.  . 

Wnju 

1.  A  direction  in  a  will  to  divide  an  estate  real  and  personal,  is  not  a  direction  to 
9eU  the  real  estate  for  a  division :  Heneey  the  words,  "  The  rest  and  residue  of  my 
estate,  whether  real  or  personal,  I  give  to  be  divided  between  the  legatees  herein 
mentioned,  in  proportion,''  &c.,  confer  no  power  on  the  administrator  cum  teslamento 
annexo  to  sell  such  real  estate  for  the  purpose  of  a  division :  McDowell  v.  White,  68 
N.  C,  65. 

2.  The  marriage  of  a  testo  tor  or  the  birth  of  a  child  to  him  subsequent  to  the 
making  of  a  will,  in  which  no  provision  is  made  in  contemplation  of  such  an 
event,  is,  by  presumption  of  law  a  revocation  of  the  will,  and  this  presumption  can 
not  be  rebutted  by  any  declarations  of  testator,  whether  by  parol  or  in  writing,  at 
the  time  of  the  marriage,  or  even  by  a  settlement  on  the  wife,  and  a  renunciation  by 
her  of  all  interest  in  the  estate  of  the  husband,  unless  the  declaration  or  provisions 
be  testamentary  in  their  character,  and  be  executed  by  the  testator  with  the  forms 
and  solemmitiea  required  for  making  a  will :  JDeupree  et  d,,  v.  Deupree  et  oLf  45 
Ga.,415. 
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[From  IMh  Wallace.] 
Appeal. 

Does  not  lie  to  this  Court  from  the  Circuit  Court  for  the  diacharge  of  a  rule  on  the 
Marshal)  to  show  cause  why  he  should  not  make  to  one,  aAsertii^  himself  to  be  a 
purchaser  on  execution  under  a  judgment  at  a  Marshal's  sale,  a  deed  for  real  estate 
sold,  and  ordering  the  person  asking  the  rule  to  pay  the  costs.  The  remedy  >>  Vy 
writ  of  error :    Bwraim  ▼.  The  Marshal^  682. 

ASSIOKBCENT  OF   ErROBS 

Must  be  made  in  conformity  with  the  rules  of  the  Court,  or  the  errors  will  not  be 
noticed :    Deitsch  v.  Wiggins^  639. 

Bankrupt  Act. 

1.  To  avoid,  under  the  35th  section  of  the  Bankrupt  Act,  a  sale  made  within  six 
months  of  a  bankruptcy,  by  a  person  insolvent,  two  things  must  concur :  A  firaodu* 
lent  design  on  the  part  of  the  bankrupt,  and  the  knowledge  of  it  on  the  part  of  the 
vendee,  or  reasonable  cause  to  believe  it  existed :     Tiffany  v.  Lucas^  410. 

2.  A  contract  or  engagement  is  not  provable  under  the  5th  section  of  the  Banknipt 
Act,  of  1841,  authorizing  proof  of  "Uncertain  contingent  demands"  so  long  as  it  re- 
mains wholly  uncertain  whether  a  contract  or  engagement  will  ever  give  rise  to  an 
actual  duly  or  liability,  and  there  is  no  means  of  removing  the  uncertainty  by  calcu- 
lation. The  position  illustrated  by  a  case  relating  to  a  wife's  right  of  dower:  Biggie 
V.  Maguire,  549. 

Collectors  and  Receivers  of  Public  Money. 

Though  under  bond  to  keep  it  safely  and  pay  it  when  required,  not  bound  to  ren« 
der  the  money  at  all  events,  excused  if  prevented,  without  any  neglect  or  faolt,  by 
the  act  of  God  or  the  public  enemy,  from  rendering  it.  The  liability  stated:  Ihiied 
Stales  V.  Thomas,  337. 

Common  Carriers. 

How  far  liable  for  injury  occasioned  by  the  contents  of  packages  carried  by  them, 
which  prove  of  a  noxious  or  destrudtive  character:     The  NUro  Oiyeerine  Cue,  524. 

Confiscation  Act. 

1.  Of  July  17,  1862,  meaning  therein  of  the  words,  "estate,  property,  moner, 
stocks,  and  credit  of  rebels."  If  the  proceedings,  including  ihe  service  of  the  vrit 
be  in  proper  form,  a  forfeiture  of  a  debt  due  to  a  rebel  may  be  rightly  decreedf 
though  the  evidences  of  the  debt  have  not  been  actually  seized :  Brwn  v.  Km- 
nedyf  591. 

2.  Where,  under  the  forms  of  a  forfeiture  and  sale  of  a  rebeFs  estate,  &c ,  as  onder 
this  Act,  nothing,  owing  to  a  defect  in  the  proceeding,  or  in  some  of  them,  baa  reall/ 
passed  to  the  purchaser,  and  the  rights  of  the  rebel  have  been  unii^ured,  no  damages 
but  nominal  ones  can  be  recovered  by  him  of  a  Marshal  for  an  alledged  (*1«  ^^ 
turn;  Felham  v.  Fay,  196. 
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CONQ&EQATIOKAL  ChUBCH. 

The  mere  assemblage  in  a  charch  body  where  the  congregational  goyemment  pre* 
vailB,  of  a  majority  of  a  congi'egation  forcibly  and  illegally  excluded  by  a  minority 
from  a  church  edifice  in  which,  as  part  of  the  congregation,  they  had  been  right- 
folly  worshiping  in  another  place,  the  minority  thus  excluded,  maintaining  still  the 
old  church  organization,  the  same  trustees,  and  the  same  deacons,  is  not  a  relinquish- 
ment of  rights  in  the  church  abandoned,  and  the  majority  thus  excluded,  may  assert, 
through  the  civil  courts,  their  right  to  the  church  property.  In  a  Congregational 
Church,  the  majority,  if  they  adhere  to  the  organization  and  to  the  doctrines,  repre- 
sent the  church :    Bauldin  v.  Alexander^  131. 

Consolidation  of  Railroads. 

Where  railroad  companies  are  consolidated  by  act  of  Legislature,  the  presumption 
is,  that  each  of  the  united  lines  of  the  road  will  be  held  with  the  privileges  and  bur- 
dens originally  attaching  thereto,  unless  the  contrary  is  expressed :  Tomlinson  y 
Branch,  460.  ^ 

Constitutional  Law. 

1.  The  constitutionality  of  the  acts  of  Congress  of  February  25,  1862,  and  of  sub- 
sequent acts  in  addition  thereto,  making  certnin  notes  of  the  United  States  a  legal 
tender  in  payment  of  debts,  re-affirmed :    Bailroad  Company  v.  Johnson^  196. 

2.  A  statute  of  a  State  imposing  a  tax  upon  freight  taken  up  within  the  State,  and 
carried  out  of  it,  or  taken  up  without  the  State,  and  brought  within  it,  is  unconstitu- 
tional :     Oaae  of  the  State  Freight  Tax,  232. 

3.  A  statute  of  a  State  imposing  a  tax  upon  the  gross  receipts  of  Railroad  Com- 
panies is  not  unconstitutional,  though  the  gross  receipts  are  made  Up  in  part  from 
freights  received  for  transportation  of  merchandise  from  the  State  to  another  State, 
or  into  the  State*from  another;    Stale  Tax  on  Bailway  Gro88  Receipts,  284. 

4.  A  law  of  a  State  taxing  bonds  of  a  debtor  within  the  State,  held  by  a  per- 
son outside  of  it,  is  unconstitutional,  and  the  fact  that  the  bonds  are  secured  by  a 
mortgage  on  land  in  the  State,  does  not  affect  the  case:  Ckjjse  of  the  State  Tax 
on  Foreign-held  Bonds,  300. 

5.  A  State  law  (whether  a  State  Constitution  or  State  statute)  which  withdraws 
from  a  lien  of  judgment,  property  which,  when  the  the  judgment  was  obtained, 
the  lien,  under  the  then  existing  State  statutes,  bound,  is  unconstitutional;  Gann 
y.  5arry,  610. 

6.  The  20th  section  of  the  Act  of  July,  20, 1868,  (to  the  effect  that  in  no  case  shall 
a  distiller  be  assessed  for  a  lest  amount  of  spirits  than  80  per  cent,  of  the  pro- 
ducing capacity  of  his  distillery,  and  if  the  spirits  actually  produced  by  him  ex- 
ceed this  80  per  cent.,  he  shall  also  be  assessed  upon  tlie  excess,)  laying,  as  it 
does,  a  tax  uniform  in  its  operation,  and  establishing  one  rule  for  all  distilleries, 
is  constitutional;     United  Staiea  v.  Singer,  112. 

7.  How  far  a  provision  in  the  Constitution  or  general  statutes  of  a  State,  that 
charters  subsequently  granted  by  its  Legislature,  shall  be  subject  to  alteration, 
amendment,  suspension,  or  repeal,  changes  the  character  of  an  act  which  might 
be  invalid  as  impairing  the  obligations  of  a  contract.  This  matter  considered; 
IhmHnson  v.  Jeamp^  454 ;  Miller  v.  State,  478 ;  Holyoke  Company  v.  Lyman,  500. 

8.  A  State  Legislature,  unrestricted  by  constitutional  prohibition,  has  power  to 
ezempt  specific  property  from  taxation ;     ToniUmon  v.  Branch,  460. 
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Construction,  Kitles  op. 

1.  Evidence  of  custom  or  usage  to  explain  them  when  written,  and  not  tedinical 
or  ambiguous,  not  favored ;    Pdrtndge  v.  The  Insurance  Companyj  673. 

2.  To  ascertain  the  intent  of  the  parties  is  the  fundamental  rule  in  the  construc- 
tion of  the  agreements.  When  the  substantial  thing  which  they  have  in  riew  can  be 
gathered  from  the  whole  instrument.  It  will  control  mere  formal  provisions,  which 
are  intended  only  as  a  means  of  attaining  the  substance :  Canal  Company  v. 
HiU,  94. 

3.  The  state  of  things  and  surrounding  circumstances  in  which  an  agreement  is 
made  will  be  looked  at  as  a  means  of  throwing  light  upon  its  meaning,  especially  for 
the  purpose  of  ascertaining  what  is  its  true  subject  matter :    lb. 

Contract. 

1.  A  party  binding  himself  to  deliver  personal  property,  can  only  be  relieved  in 
this  respect  on  the  ground  of  clear  refusal  of  the  other  party  to  receive  or  becoming 
disabled  to  perform  his  part  of  the  contract :    Smooths  Cose,  37. 

2.  A  contract  made  by  a  city  which  had  passed  a  resolution  to  destroy  a  certain 
sort  of  property,  to  pay  to  its  owners  the  value  of  it,  held  obligatory,  though  the 
resolution  and  contract  were  made  in  view  of  certain  capture  of  the  city  by  a  beleag-' 
uring  army,  and  though,  as  it  proved,  the  property  would  have  been  destroyed  at  all 
events,  and  by  a  wholly  different  cause,  if  the  city  had  not  destroyed  it :  City  cf 
Richmond  v.  Smithy  429. 

Contributory  Neouoence. 

In  a  suit  by  one  against  a  railroad  company  for  injuries  done  him,  contributory 
negligence  is  a  defense  to  be  proved  by  the  company:  Bailroad  Company  v.  Glad- 
man,  401. 

Counsel  Fees. 

1.  The  plaintiff's  on  a  successful  suit  for  damages  against  a  treasury  agent  for  il- 
legally seizing  and  retaining  property  disallowed :    Flaftders  v.  Tweedy  450. 

2.  Disallowed,  also,  in  a  suit  on  an  injunction  bond:     Celrichs  v.  J^painy  211. 

Depositions. 

De  bene  esse  under  act  of  September  2,  1789,  formalities  in  the  taking  of  deposi- 
tions, required  by  the  act,  may  be  waived  by  the  party  for  whose  protection  they 
are  intended.     What  amounts  to  such  waiver?    Shutte  v.  Thompson^  157. 

Ecclesiastical  and  Civil  Courts. 

Although  the  latter  sort  of  courts  will  not  in  the  cape  of  persons  excommunicated 
by  competent  church  authority,  go  behind  that  authority  and  inquire  whether  the 
persons  have  been  r^^larly  or  irregularly  excommunicated,  the  said  courts  may  in- 
quire whether  the  expulsion  was  the  act  of  the  church  or  of  persons  who  were  not 
the  church  and  who,  consequently,  had  no  right  to  excommunicate  any  one :  Bod' 
den  V.  Alexander^  132. 

Equity. 

1.  Will  not  restrain  the  collection  of  a  tax  solely  on  the  ground  of  its  illegality, 
or  where  the  proceedings  to  collect  it  are  void  on  their  face.  Some  cause  presenting  a 
case  of  equity  jurisdiction  must  be  alleged :    Hannewinkle  v.  Oeorgetoviif  547. 

2.  Nor  unless  the  vendee  has  suffered  injury  by  the  delay  not  capable  of  being 
compensated  by  damages,  rescind  a  fully  executed  contract  for  sale  of  lands,  with  t 
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covemnt  of  warranty,  where  a  defect  of  title  existing  when  the  conveyance  was 
made,  is  offered,  before  final  hearing,  to  be  cured  by  the  tender  of  a  perfect  title : 
KenibaU  v.   West,  377. 

3.  Jurisdiction  in,  will  be  suAtained  when  time,  expense,  and  multiplicity  of 
suits  will  be  saved,  as  also  when  the  case  contains  an  element  of  trust:  Oelrich  v> 
Spain,  211. 

4.  An  injunction  bond  given  to  one  who  held  the  legal  title  to  a  fund,  will  enable 
him  at  law  to  recover,  to  the  full  extent,  damages  touching  the  entire  fund ;  and  a 
court  of  equity  will  follow  the  law  in  its  proper  distribution  :    26. 

5.  A  release,  even  when  sealed,  can  not  be  set  up  in  equity  to  defeat  those  who 
were  not  parties  to  it  and  who  had  separate  interests :    lb. 

6.  Estate  of  a  surety  bound  jointly  but  not  severally  with  his  principal,  dis- 
charged in  law  on  his  death,  the  other  obligor  surviving;  and  in  equity  also  in 
the  absence  of  equitable  circumstances  making  him  liable:  PickersgiU  v.  La- 
hens,  141. 

7.  A  receipt  of  a  woman,  before  taken  out  letters  of  administration,  by  which  she 
surrendered  for  an  inadequate  consideration,  rights  of  herself  and  of  her  children,  in 
her  husband's  estate,  on  which  she  afterwards  took  out  administration,  held 
void,  as  hastily  and  inconsiderately  made,  and  when  influenced  by  a  friend,  him- 
self ignorant  of  many  facts  in  the  case:     Cammack  v.  Lewis,  643. 

8.  A  life  insurance  policy  (in  $3,000)  which,  if  held  to  be  intended  for  the 
benefit  of  a  creditor  (to  the  amount  of  $70)  who  took  it  out,  would,  owing  to  the 
smallness  of  the  debt,  necessarily  be  considered  a  sheer  wagering  policy,  held  under 
special  circumstances  to  have  been  taken  by  him  in  trust  for  the  debtor ;  his  own 
debt,  however,  to  be  first  jirovided  for :    Jb. 

Erqor. 

Though  it  be  error  to  sustain  in  part,  and  overrule  in  part,  a  demurrer  which  is 
single,  yet  a  complainant  by  amending  his  bill,  and  a  defendant  by  answering,  after- 
wards both  waive  their  right  to  allege  error ;  as  a  defendant  specially  does  in  such  a 
case  in  this  court  by  not  appealing :     Marshall  v.   Vicksburg,  146. 

EVTDENCB. 

1.  A  book  of  record  kept  by  a  County  School  Commissioner,  now  dead,  of  his 
transactions  in  selling  the  school  lands  in  the  bounty,  deposited  in  the  county  clerks 
office,  and  preserved  as  a  public  monument  among  the  county  archives,  de  /ado  a 
public  record,  and  proper  evidence  of  the  commissioner's  official  acts.  It  is  also  ad- 
missible as  the  entry  of  a  deceased  person,  made  in  the  course  of  his  official  duty, 
in  a  matter  of  public  concern,  to  prove  his  official  transactions :  Handrick  v.  Hughes, 
124. 

2.  If  a  township  plat  be  lost  or  destroyed,  it  may  be  proved  by  a  copy;  and  mem- 
oranda on  such  copy,  not  contained  in  the  original,  if  accounted  for  and  explained,  will 
not  exclude  the  copy  as  evidence  of  the  contents  of  the  original,  even  though  such 
memoranda  be  a  translation  of  corresponding  memoranda  in  the  original :    76. 

3.  When  evidence  has  been  given  tending  to  show  the  insanity  of  a  grantor,  and 
other  evidence  to  show  his  sanity,  a  medical  expert  can  not  be  asked  his  opinion  re- 
specting that  person's  sanity  or  insanity,  forming  his  opinion  from  the  facts  and  symp- 
toms detailed  in  the  evidence:     DejcUr  v.  Hall,  9. 

4.  Such  a  witness  may  be  asked  his  opinion  upon  a  case  hypothetically  stated,  or 
upon  a  case  where  the  facts  are  certain  and  found,  but  he  will  not  be  allowed  to 
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determine  from  the  evidence  what  the  facts  are,  and  to  give  his  opinion  upon  them : 
lb. 

5.  Id  queBtions  of  boundary,  reputation  in  the  neighborhood  at  the  present  day  is 
not  admissible,  unless  it  be  traditionary  or  derived  from  ancient  sources,  or  &oiu 
those  who  had  peculiar  means  of  knowing  what  the  reputation  of  the  boundary  was 
in  an  ancient  day :    ShiUte  v.  Thompson^  151. 

6.  Under  a  statute  enacting  that  parol  evidence  shall  not  be  receieed  to  prove  aoy 
acknowledgment  or  promise  of  a  party  deceiised  to  pay  any  debt  or  liability  against 
his  succession,  in  order  to  take  such  debt  or  liability  out  of  prescription,  or  to  revive 
the  same  after  prescription  has  run  or  been  completed ;  but  in  all  such  cases  the 
acknowledgement  or  promise  to  pay  sh4ll  be  proved  by  written  evidence,  signed  by 
the  party  to  be  charged,  or  by  his  specially  authorized-  agent  or  attorney;  in  fact, 
neither  oral  statements  or  conversations  and  admissions  of  a  decedent,  tending  to 
prove  an  acknowledgement  of  a  debt  as  due  within  the  period  of  prescription,  nor 
indorsementa  by  himself  on  the  bond  of  payments  made  of  interest  up  to  a  term 
which  took  it  out  of  that  period,  are  admissible  in  a  suit  against  his  estate  to  charge 
it :    Adyer  v.  Alston,  555. 

7.  Where  a  parly  knowing  of  the  loss  of  a  vessel  has  her  insured  by  a  written  policy 
(lost  or  not  lost),  he  can  not  by  parol  proof  show  that  the  contract  for  insurance  wai» 
made  before  the  loss,  though  executed  and  paid  for  afterwards :  Inswrmce  Company 
V.  Lyman^  664. 

8.  Nor  abandon  the  written  instrument  as  of  no  value  in  ascertaining  what  the 
contract  was,  and  rely  on  the  verbal  negotiations:    lb. 

U.  Parol  evidence  may  be  given  to  show  that  a  bill  of  sale  of  a  vessel  in  terms 
absolute  was,  in  fact,  but  a  mortgage :    MorgajCa  Amgnees  v.  Skinn,  105. 

Interest. 

1.  Where  an  illegal  tax  has  been  collected,  the  citizen  who  has  paid  it,  and  has 
been  obliged  to  bring  suit  against  the  collector,  is  entitled  to  interest,  in  the  event  of 
recovery,  from  the  time  of  the  alleged  exaction :    Erskine  v.  Van  Arddaie,  75. 

2.  Where  interest  as  a  general  thing  is  due,  and  there  is  no  statute  in  the  place 
where  the  account  is  settled  and  the  transaction  takes  place  giving  interest,  in  such  a 
case  it  is  allowed  at  a  reasonable  rate,  and  conforming  to  the  custom  which  obtains 
in  the  community  in  dealings  of  the  same  character  as  the  one  on  which  the  snit 
arises,  by  way  of  damages  for  unreasonably  withholding  an  over  due  account :  Young 
v.  Godhe,  562. 

3.  Interest  on  loans  made  previous  to  and  maturing  after  the  commencement  of  the 
war,  ceased  tfi  run  during  the  sultsecjuent  continuance  of  the  war,  although  interest 
was  stipulated  in  tlie  contract :    Brown  v.  Hiaits,  177. 

Intebnaii  Revenue. 

The  advance  in  the  value  of  personal  property  during  a  series  of  years  does  not 
constitute  the  "  gains,  or  income."  of  any  one  particular  year  of  the  series,  although 
the  entire  amount  of  the  advance  be  at  one  time  turned  into  money  by  a  sale  of  the 
property :     Gray  v.  Darlington^  63. 

Judicial  Comity. 

1.  Where  "all  judicial. proceedings"  against  a  tenant  who  has  gone  through  the 
form  of  making  a  ctmo  bonoruin,  or  general  assignment,  have  been  stayed  by  order  of 
a  Court  having,  in  the  first  jurisdiction  over  the  subject  of  such  assignments  orces 
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sions,  the  landlord'fi  lien  on  the  tenant's  gocKls  given  by  the  law  of  Lcuisiana)  if  he 
take  within  a  fixed  and  limited  time  judicial  proceedingR  to  seize  them,  is  not  loet  by 
his  not  taking  such  proceedings  within  the  time  in  which  he  would  have  been  bound 
to  proceed  if  judicial  proceedings  had  not  been  thus  stayed.  This,  even  though  the 
eemion  or  assignment  be  finally  decided  to  have  been  made  by  a  party  who  had  no  right 
to  make  one,  and  the  whole  proceedings  be  thus  declared  void :  Holdane  v.  Sumner^ 
600. 

2.  Effect  given  by  the  Supreme  Court  of  the  United  States  to  the  exposition  of 
State  statutes  by  the  Supreme  Court  of  the  State:     City  of  Richmond  v.  Smithy  429. 

Jurisdiction  op  the  Uioted  States  . 

1.  Has  jurisdiction  (other  things  allowing)  of  an  appeal  by  a  mortgagor  alone 
where  a  decree  has  been  against  him  personally,  and  against  others  as  trustees :  Bail' 
road  V.  JohTiami,  8. 

2.  Under  the  25th  section,  where  the  record  shows  that  in  a  suit  on  a  contract  the 
defendants  set  up  that  the  contract  had  been  rendered  of  no  force  by  provisions  of 
the  Constitution  of  the  United  States  and  of  certain  acts  of  Congress,  and  that  the 
decision  of  the  highest  Court  of  the  State  was  against  the  right,  title,  privilege,  or 
exemption  thus  specially  set  up:     Railrouds  v.  Richmond^  3. 

3.  Or  where  un  a  bill  to  enforce  a  vendor's  lien,  the  vendee  set  up  that  the  deed 
which  the  complainant  had  given  him  was  insufficiently  stamped,  and  the  Supreme 
Court  of  a  State,  disregarded  the  objection,  enforced  the  lien :    IIuU  v.  Jordan^  393 

4.  And  this  jurisdiction  under  the  25th  section  will  be  entertained  where  the  Cour^ 
can  see  a  Federal  question  raised  under  it^  though  raised  somewhat  obscurely,  and 
though  they  had  "a  very  clear  conviction"  that  the  decision  of  the  State  Court  was 
correct :    Pennywit  v.  Eaton,  380. 

Life  Insubance. 

4 

A  policy  for  $3,000,  taken  by  one  who  has  no  interest  in  the  life  of  the  party 
assured  beyond  a  debt  of  $70,  is  a  sheer  wagering  policy :     Cumnock  v.  Lewisj  643. 

Louisiana. 

Though  in  Louisiana  a  party  from  whom  real  estate  there  has  been  recovered  by 
suit  have  a  right  to  demand  that  the  person  recovering  pay  him  the  value  of  the 
materials  and  price  of  workmanship  of  buildings  on  the  premises,  if  such  person 
choose  to  keep  them,  yet  such  a  demand  will  not  be  enforced  where,  in  a  peculiar 
and  complicated  case,  the  party  has  already  in  the  decree  against  him  been  allowed 
in  another  form  what,  in  conscience,  the  buildings  were  worth :  New  Orleans  v.  Oaines, 
624. 

Mandamus. 

When  anftllary  to  a  jurisdiction  already  acquired  and  when  not.  In  the  latter 
case  will  not  lie  from  the  National  Courts  to  State  officers:  Graham  v.  Norton} 
427. 

Mesne  Pbofits. 

The  possessor,  in  continuous  bad  faith,  of  real  estate  which  the  true  owner  at  last 
recoven*,  is  chargeable  under  the  claim  of  such  profits  with  what  the  premises  are 
reasonably  worth  annually,  and  interest  thereon  to  the  time  of  the  trial.  Five  per 
cent,  in  a  Louii^iana  case/proper :    New  Orleans  v.  Gaines^  624. 

MiKifirTERiAii  Officer. 

Can  not  be  made  a  tref-passer  in  any  case  where  it  is  his  duty  to  act :  Haffin  v 
Maaon,  671. 
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Municipal  Bonds. 

In  a  suit  against  a  municipal  corporation  by  a  bona  fide  holder  of  its  bonds,  whoae 
title  accrued  before  maturity,  the  corporation  can  not  show  by  way  of  defense,  if  the 
legal  authority  of  the  corporation  to  issue  the  bonds  is  sufficiently  comprehenflive,  a 
want  of  compliance  on  its  part  with  formalities  required  by  the  statute  authorizing 
the  issue  of  the  bonds,  or  show  fraud  in  their  own  agents  in  issuing  them :  Grand 
Chute  V.  Winegar,  355. 

Negligence. 

In  suits  against  a  railroad  company,  by  a  person  outside  the  car  for  injuries  received, 
where  the  defense  involves  the  question  of  the  party's  own  neglisenoe,  an  infant  is 
not  held  to  the  same  law  as  is  an  adult.  But  by  the  adult  there  must  be  given  that 
care  and  attention  for  hi^own  protection  that  is  ordinarily  exercised  by  persona  of 
intelligence  and  discretion.  Of  an  infant  of  tender  years  less  discretion  is  required, 
and  the  degree  depends  upon  his  age  and  knowledge.  The  caution  required  is  ac- 
cording to  the  maturity  and  capacity  of  the  child,  a  matter  to  be  determined  in  each 
case  by  the  circumstances  of  that  case :    BaUroad  Co.  v.  Gladmanf  401. 

Ofpiciax  Bond. 

Cover  not  merely  duties  imposed  by  existing  law,  but  duties  belonging  to  and 
naturally  connected  with  the  office  and  business  in  which  the  bonds  are  given,  im- 
posed by  subsequent  law,  provided,  however,  that  the  new  duties  have  relation  to  such 
office  or  business :     United  States  v.  Singer ^  112. 

Patent. 

1.  Where  three  elements  are  claimed  in  a  patent,  in  combination,  the  use  of  two 
of  the  elements  only  does  not  infringe  the  patent :     Gould  v.  JRess,  187. 

2.  The  introduction  of  a  newly  discovered  element  or  ingredient,  or  one  not 
theretofore  known  to  be  equivalent,  would  not  constitute  an  infringement :    76. 

Practice,  in  Cases  Generally. 

In  the  jurisprudence  of  the  United  States,  the  objection  that  there  is  an  adequate 
]*emedy  at  law  raises  a  jurisdictional  question,  and  may  be  enforced  by  the  Court  sua 
sponie^  though  not  raised  by  the  pleadings  nor  suggested  by  counsel :  Oelriehs  ▼.  %>ai^ 
211. 

Public  Lands, 

One  does  not,  by  mere  settlement  upon  lands  of  the  United  States,  with  a  declared 
intention  to  obtain  a  title  to  the  same  under  the  pre-emption  laws,  acquire  such  a 
vested  interest  in  the  premises  as  to  deprive  Congress  of  the  power  to  divest  it  by  a 
grant  to  another  party.  The  eflect  of  the  pre-emption  laws  stated :  iTte  YoKmiie 
VaUey  Case,  77. 

The  Rebellion. 

The  forcible  seizure  during  the  late  rebellion,  by  the  rebel  authorities,  of  public 
money  of  the  United  States,  in  the  hands  of  loyal  government  agents,  against  their 
will  and  without  their  fault  or  negligence,  was  a  sufficient  discharge  from  their  obli- 
gations, under  their  bonds,  to  keep  such  money  safely,  and  pay  it  over  when  required 
to  the  United  States:     UnUed  Suites  v.  Thomas,  337. 

Taxes,  Illegally  Paid. 

May  always  be  recovered  back,  if  the  collector  understands  from  the  payer  that 
the  tax  is  regarded  as  illegal,  and  that  suit  will  be  instituted  to  recover  it;  and  in  the 
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event  of  the  recovery,  the  taxpayer  is  entitled  to  intercRt  from  the  time  of  the  exac- 
tion:    Erskine  v.  Van  Arsdakf  75. 

Trustee,  ex  Maleficio. 

1.  A  person  lending  money  to  a  trustee  on  a  pledge  of  trust  stocks,  and  selling  the 
stockR  for  payment  of  the  loan,  will  be  compelled  to  ^account  for  them,  if  he  have 
either  actual  or  constructive  notice  that  the  trustee  was  abusing  his  trust,  and  apply- 
ing the  money  lent  to  his  own  purposes:    Duncan  v.  Jordan^  165. 

2.  The  lender  will  be  held  to  have  had  this  notice  when  the  certificates  of  the  stock 
pledged  show  on  their  face  that  the  stock  is  held  in  trust,  and  when  apparently  the 
loan  was  for  a  private  purpose  of  the  trustee,  and  this  fact  would  have  been  revealed 
by  an  inquiry :    lb, 

3.  The  duty  of  inquiry  is  imposed  on  a  lender  lending  on  stocks,  where  the  certifi- 
cate of  them  reveals  a  trust :    Ih. 

4.  These  principles  are  not  affected  by  the  fact  that  the  stocks  pledged  may  be  such 
as  the  trustee  under  the  instrument  creating  his  trust  has  no  right  to  invest  in,  as  ex, 
gr,  stock  of  a  canal  company  when  he  was  bound  to  invest  in  State  or  Federal  loans : 
lb. 

5.  Notice  to  the  Cashier  of  a  bank,  or  bankers,  that  the  stocks  pledged  is  trust  stock, 
is  notice  to  them ;    lb. 
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Digest  of  Recent  Unreported  Decisions  of  the  Supreme  Court  of 
Tennessee,  Delivered  at  Jackson,  April  Term,  1873. 


Affidavit. 

An  affidavit  in  forma  paupaisy  made  by  next  friend  and  infant,  but  stating  that  the 
next  friend,  owing  to  poverty,  &c,  was  not  able,  Ac,  held  bad.  Brooks  v.  Work- 
many  21. 

Arbitration. 

1.  A  next  friend  can  not  Rubmit  an  infant's  cause  to  arbitration :  Tucker  v.  Dabbiy 
113.    Burton,  J.    Sneed  diraented;  McFarland  held  the  point  not  raised. 

2.  A  judgment  being  rendered  upon  an  award  in  favor  of  an  infant  made  upon  a 
submission  by  a  next  friend,  the  judgment  was  affirmed :    lb. 

Attachment. 

1.  The  proceeding  by  attachment  against  boats  to  enforce  liens  is  not  a  pro- 
ceeding in  rem,  nor  an  admiralty  proceeding,  and  does  not  conflict  with  the  ex- 
clusive jurisdiction  of  the  Federal  courts  in  admiralty  :   Waggoner  v.  Sl  Jokn,  63. 

2.  An  attachutcnt  to  enforce  a  lien  on  a  boat  for  supplies  is  not  void  because 
it  does  not  state  the  particulars  of  the  debt,  if  they  are  set  out  in  the  declaration 
and  the  general  issue  pleaded:    lb. 

3.  Property  levied  on  by  the  Marshal  of  a  Federal  Court,  for  which  a  delivery 
bond  has  been  taken,  is  not  subject  to  attachment  in  the  State  Court:  Jotnet  v. 
Kennedy,  59. 

Bankruptcy.  , 

The  pendency  of  a  petition  in  Bankruptcy  does  not  render  a  judgment  against 
the  petitioner  void.  It  does  not  operate  as  an  injunction  per  ae  against  a  suit  pend- 
ing in  a  State  Court.  Such  bankruptcy  is  no  defense  to  a  motion  for  non-return 
of  an  execution  on  the  judgment:    Porier  v.  KendaU,  9. 

Bankruptcy  Sale. 

A  discharged  bankrupt  may  sue  and  recover  upon'  choses  in  action  bought  at 
the  sale  of  his  own  assignee:     Corkr  v.  Cdeman,  105. 

Bond. 

The  bond  for  an  appeal  on  overruling  a  demurrer  is  not  required  to  be  for  the 
payment  of  the  debt:     Oraw/ort  v.  ^na  Life  Insurance  Co.,  153. 

Certiorari. 

1.  A  statement  in  a  petition  for  certiorari  and  supersedeas,  that  no  one  was  author- 
ized to  enter  petitioner's  name  as  stayor,  does  not  put  in  issue  the  fattum  of  a 
written  order :     Wade  v.  ProU,  149. 

2.  Plaintiflf,  a  widow,  sent  her  son  for  a  mare,  which  had,  by  some  unknown 
meiins,  got  into  the  hands  of  the  defendant.  The  son  brought  her  home  and  gave 
no  information  as  to  the  steps  by  which  he  obtained  her,  except  that  he  n^de  some 
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Rort  of  afBdavtt.  It  turned  ont  that  ho  had  brought  repleTin.  8h^,  through  igno- 
rance of  the  fact,  did  not  proMCute  the  suit,  and  a  judgment  was  obtained  against 
her: 

Hdd^  sufficient  cause  for  not  appealing  to  support  a  certiorari :  Fox  y.  Fidd»^  118. 
DiscHABOE  IN  Bankruptcy. 

Bankruptcy  discharge  can  not  be  attacked  for  fraud  in  a  State  Court :  Hudson  v. 
Bigham,  122. 

Election. 

A  contest  of  an  election  for  justice  of  the  peace  must  be  instituted  before  a  com- 
mission issues.  After  that  the  only  remedy  is  by  a  proceeding  in  the  nature  of  quo 
warranto :     Oallagher  v.  Moore,  158. 

Equity  op  Redemption. 

The  application  to  sell  land  in  C'hancery  without  redemption,  must  be  by  the 
prayer  of  the  bill :     GarUr  v.  Baker,  67.    S.  P.  155,  Thurtlon  ▼.  BdtxUe, 

Evidence. 

Where  the  line  of  a  grant  is  called  for  in  a  deed  or  grant,  the  locality  of  the  line 
may  be  introduced  without  producing  the  grant:    HughleU  v.  Connor,  127. 

Examination  of  Feme  Covert. 

"  Freely  "  is  equivalent  to  "  voluntary  "  in  the  certificate  of  primary  examination 
of  a  feme  covert :    Hunt  v.  Harris,  152. 

Excessive  Levy. 

A  plaintiff  is  not  liable  for  an  excessive  levy  made  by  a  sheriflT,  unless  he  has  pro- 
cured knowingly  the  excessive  levy.  He  is  not  bound  to  know  beforehand  the  exact 
amount  of  property  that  will  make  his  debt,  nor  will  the  mere  levy,  without  more, 
sul^ect  him  to  an  action :    Beadey  v.  Johnson,  5. 

Executor. 

1.  Executor,  holding  a  fund  bequeathed  to  A.  for  life  or  widowhood,  on  marriage, 
one-half  to  go  to  6.,  and  on  death  of  A.  the  other  half;  procured  A.  to  take  three 
negroes  which  he  held  on  trust  to  sell,  in  lieu  of  the  money.  The  negroes  were  de- 
livered and  lost  by  the  war.  The  executor,  as  next  friend  of  B.,  filed  a  bill  on  A.*s 
marriage,  to  have  an  account  of  half  the  fund: 

Held,  that  he  should  not  have  been  allowed  to  prosecute  the  suit  as  next  friend, 
and  that  he  was  liable  for  the  fund :  McHaney  v.  MeNeUly^  78. 

2.  A  bill  by  one  executor  against  his  co-executor,  alleging  the  receipt  of  ccnt^id- 
erable  sums  by  the  co-executor,  and  that  he  had  put  the  same  in  his  own  pocket. 
That  he  had  sent  out  of  the  State  large  quantities  of  tobacco  and  cotton,  and 
was  buying  and  contracting  for  large  quantities  of  cotton  and  tobacco  at  wild  and 
reckless  prices,  and  has  shipped  part  and  is  preparing  to  ship  the  remainder  to 
points  beyond  the  State,  that  he  has  been  drinking  very  hard  for  six  month.««, 
continually  intoxicated,  and  incapable  of  doing  business,  and  alleging  fear  of 
loss,  on  which  he  has  obtained  an  attachment  which  was  subsisting  at  the  death 
of  the  co-executor: 

Held,  to  give  a  lien  superior  to  creditors  under  an  insolvent  proceeding:  Bqj/d 
V.  Roberts,  50. 

Fraud. 

Gross  inadequacy  of  price  is  evidence  of  fraud  against  creditors:     Hartffield  v. 
156. 
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Fraudulent  Conveyance. 

A.  made  a  fraudulent  conveyance  to  B.  for  A/s  use.  C.  buys  the  land  of  A, 
and  by  his  order  a  deed  is  made  to  C,  in  which  a  mistake  occurs: 

Heldy  that  a  bill  lies  to  rectify  the  mistake,  though  the  bill  charged  the  fraud 
on  creditors  intended  in  the  deed  to  B^  and  notice  by  C.  of  the  fact:  ParrU  t. 
SeoU,  16. 

Garnishment. 

A  garnishment  on  an  original  attachment  signed  by  a  J.  P.  instead  of  the 
officer,  is  good  after  answer  without  exception  taken,  if  not  before :  Alkr  t. 
Moody,  143. 

Guaranty. 

A  guaranty  in  these  words:  "For  value  received,  I  assign  the  within  judg- 
ment, and  guaranty  the  payment  for  the  same ;"  held  an  absolute  guaranty. 

Held,  further,  that  mere  inaction  or  refusal  to  give  an  indemnity  bond  to  an 
officer  who  had  levied  on  property  of  the  judgment  debtor,  would  not  release  the 
assignor:    Brasfidd  vs.  Irome,  22. 

Guardian  and  Ward. 

A  guardian  is  not  under  the  act  of  1869-70  chap.  70,  a  competent  witness  to 
charge  himself  of  debt  due  his  ward;     Comwood  v.  Cooper,  132. 

Husband  and  Wipe. 

The  wife's  right  to  a  leasehold  property  in  land  is  not  sulject  to  sale  to  pay 
the  husband's  debts.    Code,  2481:    KeUey  v.  Shulu,  159. 

Insolvent. 

It  18  no  ground  for  a  bill  to  enjoin  a  judgment  against  a  Constable  for  the  non- 
return of  an  execution  that  the  defendant  in  the  execution  was  insolvent:  Porter 
vs.  Kendall,  9. 

Interest. 

An  act  authorizing  a  certain  corporation  to  issue  bonds  with  interest  at  the  rat« 
of  10  per  cent.,  is  contrary  tD  the  Constitution,  providing  for  uniformity  of  the 
rate  of  interest:  MeKinney  v.  Overton  Hotel  Co.,  133.  ' 

Irregularity. 

It  seems  that  irregularity  in  publication  in  a  Chancery  case  as  to  one  defendant 
is  only  a  ground  to  remand  the  cause  to  the  rules;     Ouihrie  y.  Brown,  6. 

Judgment. 

1.  A  contract  to  pay  ten  per  cent,  interest,  under  the  act  of  1860,  for  conven- 
tional interest,  when  reduced  to  judgment,  bears  interest  at  the  rate  of  six  per 
cent.,  only :     Wade  v.  I^tt,  Sneed  dissenting  on  this  point. 

2.  A  judgment  recovered  against  the  administrator  of  an  insolvent  estate  muM  be 
filed  within  the  two  years  and  six  months  limited  for  suits  against  the  estate,  or  the 
claim  will  be  barred :    Martin  vs.  Blakemore,  79, 1879.    S.  C,  on  re-hearing,  1878. 

Judgment  on  Garnishment. 

Execution  from  the  Supreme  Court  levied  on  40  shares  of  corporate  stock.  Fif- 
teen shares  were  sold,  and  the  sale  of  twenty-five  shares  enjoined.  The  company  iru 
summoned  as  a  garnishee,  and  answered  that  there  was  at  the  time  of  service,  on  the 
books,  in  the  name  of  defendants,  $2,500  stock,  $400  stock  dividend,  $200  cash  din- 
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dend,  and  that  since  the  service,  there  was  a  stock  dividend  of  $1,450  on  the  $2,600 
of  stock.  Before  the  service,  defendant  had  tranafered  $1,500  of  stock,  on  which 
there  was  a  subsequent  stock  dividend  of  $750.  Judgment  against  the  company  for 
the  $200  cash  dividend  and  to  sell  the  $400  slock  dividend,  these  not  being  effected 
by  the  injunction  as  to  the  stock,  nor  the  sale  under  the  execution :  Montedoni  Co 
v.  Plagty  18. 

Levy. 

In  a  conflict  between  levies  by  a  Marshal  of  the  United  States,  on  an  execution 
from  a  Federal  Court,  and  a  Sheriff  under  State  process,  the  lien  of  the  process  is  not 
considered,  but  the  priority  of  levy  is  controlling:  Jatnes  v.  Kennedy^  60,  on  re- 
hearing. 

Liability  op  Cakrier. 

A  package  misdirected  by  the  owner,  was  receipted  for,  as  to  be  sent  to  the  in- 
tended point.    Being  sent  according  to  the  erroneous  direction,  it  was  lost  by  fire : 

Held^  thjit  the  carrier  was  not  liable  for  the  loss:  Southern  Express  Company  v. 
Kaufman^  145. 

Liability  of  Municipal  Corporation. 

A  boat  being  sunk  by  collision  with  a  cylinder  projecting  from  a  wharf  which 
belonged  to  the  city  of  Memphis,  controlled  by  a  wharf-master,  and  on  which  it 
was  entitled  to  wharfage : 

Hddj  that  the  city  was  liable  for  the  loss  resulting :  City  (/  Memphis  v.  Kern- 
broughj  135. 

Married  Woman. 

Real  estate  bought  in  the  name  of  a  married  woman  for  her  separate  use,  paid  for 
with  money  borrowed  for  the  purpose,  for  which  her  note  and  her  husband's  was 
taken,  can  not  be  subjected  to  repay  the  money  borrowed,  though  the  husband  was 
insolvent :  Davis^  v.  Durante  No.  13.  Decided  1872.  Re-heard  and  affirmed* 
1872,  No.  14. 

MORTOAOB.  ' 

1.  A  mortgagee  is  not  liable  to  make  good  any  deficieny  in  the  title  of  lands  sold 
under  his  mortgage.  The  purchaser  muht  look  to  his  covenants:  McMurray  v. 
BrasfiM,  48.  ' 

2.  If  the  sale  is  made  in  Chancery  the  rule  is  the  same  after  confirmation  and  title 
vested,  and  purchase  money  paid  to  the  mortgagee :    lb. 

Newspaper  Notice. 

A  newspaper  sent  by  mail  with  a  notice  of  dissolution  marked,  not  equivalent  to  a 
letter  or  circular,  and  not  sufficient  evidence  of  notice :    Haynes   v.   Carter^  109. 

Non-joinder  op  Wife. 

A  bill  filed  by  the  heirs  of  a  wife  to  set  aside  a  sale  of  lands  by  husband  without 
joinder  of  the  wife,  need  not  be  accompanied  by  a  tender  of  or  offer  to  return  the 
purchase  money:     Wyley  v.  Heidell,  131. 

NoncE, 

notice  that  certain  matters  will  be  contested  in  a  Chancery  suit,  does  not  put 
such  matters  in  issue:    Hudson  v.  Bxyham^  122. 
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Notice  op  Entry. 

Defendant  asked  the  Cf)nrt  to  charge  that  if  the  defendant  were  in  possession  of  the 
land  when  the  plaintiff's  ^an<  issued,  the  plaintiffmust  show  that  he  gave  thirty  days' 
notice  of  his  intention  to  enter  the  land : 

Held,  no  error  to  refuse  this  instruction,  the  statute  relating  to  the  time  of  entry, 
not  of  the  grant:   Latham  v.  Eaves,  49. 

Nunc  pro  Tunc. 

A  plaintiff  in  an  attachment  suit  entered  judgment  against  the  prindpal  defen- 
dant, but  omitted  to  take  judgment  against  the  surety  in  the  replevin  bond : 

Hefd,  that  the  judgment  could  not  be  entered  nunc  pro  tunc,  at  a  subdeqnent  term  • 
Bafaliky  v.  Kraus,  95. 

Partnership. 

1.  If  a  note,  as  drawn  by  one  partner  in  a  printing  office,  and  indorsed  by  him  in 
the  partnership  name  in  the  absence  of  proof,  authority  will  not  be  implied  and  an 
innocent  holder  of  such  note  con  not  recover  on  it,  i!  the  note  is,  in  feet,  executed 
for  an  individual  debt,  and  indorsed  without  authority :  Pocley  v.  Whitmore,  64. 

2.  A  partnership  debt  being  filed  against  the  estate  of  the  surviving  partner,  in  the 
hands  of  the  administrator  : 

Held,  to  be  good,  as  a  claim  against  the  partnership  estate :      Brooks  v.  Brookf,  110. 

Part  Payment  of  Note. 

A  payment  of  part  of  a  note  within  six  years,  does  prevent  the  operation  of  the 
Statute  of  Limitations  as  to  the  remainder:     Locke  v.  Wilson,  19. 

Payment. 

Agreement  by  third  person  to  pay  a  constable  a  debt,  and  credit  given  on  the  exe- 
cution, payment  being  actually  made  afterwards, 

Held,  that  the  debt  was  satisfied,  and  plaintiff  could  not  proceed  against  the  de- 
fendant on  the  execution :     Cain  v.  Bryant,  121. 

Power  of  Legislature. 

The  Legislature  has  the  right  by  general  law  to  prescribe  the  mode  of  proceeding 
to  assess  damages  for  bonds  taken  for  railroads,  and  such  mode  will  prevail  over  the 
mode  prescribed  by  the  charter ;     Mississippi  R.  R.  Co,  v.  McDonald,  125. 

Practice. 

In  cases  against  railroiids  for  damages  the  proper  practice  is  for  the  plaintiff  to 
prove  his  case,  and  if  the  company  prove  statutory  precautions,  plaintiff  may  con- 
tradict in  reply:    L.  &  N.  R.  R.  Co.  v.  Barker,  117. 

Preference.  . 

1.  Deed  of  trust  providing  for  preferences  of  sundry  persons  named,  "and  ail  c^her 
debts  we  ou?efor  borrowed  money, ^'  held  void :     Younff  v.  GiUespie,  151. 

2.  The  interest  of  an  insolvent  heir  in  land  is  not  subject  to  pay  a  debt  doe  from 
him  to  the  estate  in  preference  to  a  debt  to  an  attaching  creditor :  Mmm  v.  Mam,  I^* 

Replevin  Bond. 

On  a  replevin  bond,  given  for  the  forthcoming  of  the  property,  no  recovery  can  he 
had  if  the  property  perishes  by  the  act  of  God  :     OiUhrie  v.  Brown,  6. 

Sale  of  Lands. 
A  sale  of  lands  under  an  attachment  before  a  J.  P.  void,  because  the  judgment 
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was  premature,  withont  publication  or  appearance,  and  on  an  insufficient  affidavit, 
will  be  set  aside  in  equity.  That  a  certiorari  and  mpersedeas  had  been  obtained  in 
the  caae,  and  dismissed  on  motion,  the  record  not  stating  the  grounds  of  the  motion, 
will  not  preclude  this  relief:    Stuart  v.  Mitchell^  57. 

Sbcurity. 

The  security  for  an  appeal  from  a  J.  P.  in  a  case  of  unliquidated  account  is 
liable  only  for  costs  and  damages,  not  for  the  debt:  Maeon  v.  Anderwn,  114: 
Deaderick,  J.,  on  rehearing, 

Held,  that  as  the  G)urt  below  rendered  judgment  against  the  surety  for  the  debt, 
and  the  case  did  not  show  whether  it  was  signed  by  the  party,  the  presumption  was 
in  favor  of  the  judgment  below,  and  so  the  judgment  was  affirmed :     137. 

Statutes  of  Limitation. 

The  suspension  of  the  Statutes  of  Limitation  was  efiectual  as  to  all  claims  not 
barred  before  its  passage :    Moore  v.  Braimo.k,  54. 

SUKBTY. 

1.  A  note  being  presented  to  C.  with  the  names  of  A.  and  B.,  he  signed  his  name 
with  the  word  **  surety."  B.  having  proved  that  he  was  surety  for  A.  claimed  con- 
tribution from  C.  as  co-surety: 

Held,  that  the  facts  raised  a  presumption  that  O  was  surety  of  A.  and  B.:  Coleman 
V.  Norman,  66. 

2.  Taking  judgment  against  a  surety  on  an  injunction  bond,  and  collecting  part, 
does  not  prejudice  the  plaintiff's  right  to  proceed  de  novo  against  a  surety  defendant 
in  the  original  judgment,  who  did  not  join  in  the  irgunction,  but  afterwards  attacked 
the  original  judgment  and  had  it  set  aside  for  irregularity:     Oowan  v.  Graves,  73. 

Tekber. 

A  party  entitled  to  redeem  lands  tendered  the  amount  bid  at  the  sale,  &c.,  less  the 
amount  of  rent  The  purchaser  disputed  the  reasonableness  of  the  rent,  and  refused 
to  accept  the  money.  Tender  held  insufficient  and  purchaser's  title  absolute: 
JBumpass  v.  Alexander,  101. 

Tbesfasbeb. 

The  military  authorities  of  the  United  States  having,  during  the  war,  laid  down 
a  railway  on  Vance  Street,  in  Memphis,  allowed  the  Mississippi  &  Tennessee  R.  R. 
Co.,  in  1865,  to  use  the  same.    In  using  it  they  run  over  the  defendant  in  error : 

Held,  that  the  company  was  a  trespasser  on  the  street :  Afuw.  &  Tenn.  R,  JB.  Co,  v. 
J^efaon,58. 

USUBY. 

A  plea  of  usury  that  plaintiffs  received  (on  the  note  sued  on)  a  greater  rate  of  in- 
terest than  they  were  allowed  by  law  to  receive,  is  bad.  It  does  not  answer  the  whole 
declaration  as  required  by  the  law  of  pleading,  and  it  does  not  disclose  the  amount 
of  usury  as  required  by  the  Code :    Handle  <fc  Heath  v.  Merchants^  Nat,  Bank,  62. 

Vendoh'8  Lien. 

The  implied  lien  of  the  vendor  of  land  applies  to  the  sale  of  a  leasehold :  Choate 
V.  Tighe.     Chrishan  v.  Booth,  on  rehearing, 

VOL.  11. — NO.  IV. — 10 
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Waiveb, 

A  plaintiff  having  pot  in  to  several  pleas  a  replication  equivalent  to  a  demoner, 
the  defendant  without  disposing  of  the  replication,  went  to  trial.  Upon  the  iooe 
joined,  there  being  one  issue  of  fact  properly  made : 

Hddf  a  waiver  of  all  the  defenses,  but  that  upon  the  latter  issue. 

Note — ^There  was  no  proof  in  support  of  those  pleas  held  to  be  wavied :  Cherry  ▼. 
Souther, 

Writ  of  Pbohibition. 

The  Supreme  Court  can  not,  before  final  judgment  and  appeal,  or  writ  of  error 
order  a  writ  of  prohibition  to  issue  to  a  Circuit  Judge :    OUy  (/  MempkU  v  Hakefi. 


I 
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RECENT  AMERICAN  DECISIONS. 


In  the  Chancery  Court  at  Nashville. 


E.  R.  PENNEBAKER,  OomptroUer,  vs.  W.  T  TOMLINSON  and  othtn. 


To  a  bill  filed  by  the  Comptroller  of  the  State  against  an  Inanrance  Company  and  its  creditors 
aUeg^ing  that  he  held  bonds  deposited  with  him,  under  act  of  1868,  ch.  79,  as  security  for  risks  taken 
by  dtixens  of  this  State,  that  several  of  the  creditor's  deftodants  had  attached  the  bonds  by 
salts  in  other  ooorts,  setting  out  the  facts,  and  asking  that  the  fund  be  applied  to  the  use  of 
the  parties  entitled,  and  their  claims  ascertained,  it  is  not  a  good  ground  of  demurrer  by  one  of 
these  creditors,  that  he  had,  by  his  previous  attachment  suit  in  another  court,  acquired  a  prior  lien 
on  the  bonds,  and  given  that  court  jurisdiction  over  them  which  could  not  be  interfered  with  by 
this  court 

On  the  6th  of  Febraary,  1871,  the  complainant,  in  his  official  character,  as  Comp- 
troller of  the  State  of  Tennessee,  filed  this  bill,  alleging  that  according  to  the  require- 
ments of  the  act  of  March  13, 1868,  ch.  79,  23,  the  Home  Insurance  Company,  of 
New  Haven,  Connecticutt,  deposited  in  his  office  twenty  bonds  of  the  State  of  Ten- 
nessee, of  one  thousand  dollara  each,  bearing  six  per  cent  interest,  ''as  security  for 
risks  taken  by  citizens  of  this  State."  That  about  the  30th  of  December,  1870,  the 
said  Insurance  Company  fiiiled  and  became  insolvent,  that  on  the  dlst  of  Dec.,  1870, 
Sugg,  Fort  and  others  filed  their  bill  in  thb  court,  alleging  a  loss  of  property  insured 
in  said  Company,  and  prayed  and  obtained  an  attachment  of  the  bonds  in  the  hands 
of  complainant 

That  on  the  same  day  W.  T.  Tomlinson  and  others  filed  their  bill  in  the  first  Chan- 
cery Court  at  Memphis,  against  said  Company  and  complainant,  alleging  that  com- 
plainants had  taken  risks  in  said  Company,  and  had  been  compelled  to  re-insure,  and 
were  entitled  to  return  of  premiums,  and  prayed  and  obtained  an  attachment  of  the 
bonds  in  complainant's  hands. 

That  on  the  2nd  of  January,  1871,  Hollins,  Burton,  and  others  filed  their  bills  in 
this  court  against  said  company  and  complainant,  and  attached  said  bonds. 

That  on  the  same  day,  Baxter,  Champion  &  Kicks  filed  their  bill  in  the  Chancery 
Court  at  Slnoxville  against  said  company  for  $800  fees  due  them,  and  attached  said 
bonds  in  complainant's  hands. 

That  on  the  4th  of  January,  1871,  W.  T.  White  filed  his  attachment  bill  in 
thisconrt. 

That  on  the  5th  of  January,  1871,  Saml  Mulloy  and  others  filed  their  bill  in 
this  court 

That  on  the  6th  of  January,  1871,  H.  W.  TUford  filed  his  bill  in  this  court. 

That  B.  H.  Keeeee  has  filed  his  attachment  bill  at  Clarksville. 

That  on  the  i20th  of  January,  1871,  Alfred  Caldwell  and  many  others  filed  their 
bOl  at  Knoxville. 
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That  on  the  dOth  of  Jantiarj,  1871,  Alex.  Kennedy,  Jr.,  filed  his  snppIemenUl 
bill  at  Knoxville,  in  which  he  alleges  an  attachment  of  said  bonds  on  the  15ch  of 
October,  1868,  in  the  hands  of  G.  W.  Blackburn,  ihe  predecessor  in  office  of  com- 
plainant. 

That  ThoA.  Boyers  has  instituted  an  attachment  sait  before  a  Justice  of  the 
Peace  for  p  small  amount,  and  alrtached  said  bonds. 

That  there  are  other  claimants  against  said  fund.  That  it  would  be  impracti- 
cable and  unsafe  to  settle  the  claims  of  all  these  parties  in  scattered  and  Bepente 
Fuits.  That  he  is  adyised  that  it  is  his  duty  as  trustee  of  said  fund  to  see  that  it  b 
applied  to  the  use  of  the  parties  entitled  according  to  law,  and  to  this  end  to  come 
into  this  court,  and  compel  the  parties  to  interplead,  and  have  their  claims  ascer- 
tained, and  their  rights  adjudicated  in  this  court,  Ac, 

The  propriety  of  this  bill,  under  the  circumstances,  is  so  obvious  that  the  defend- 
ants have  all  acquiesced  except  the  defendant  Alexander  Kennedy,  Jr.  He  has  filed 
a  demurrer  assig^ng  several  causes,  which  in  effect,  however,  only  amount  to  thi«^ 
that  he  had  by  bill,  in  the  Chancery  Court  at  Knoxville,  against  the  Home  Insaranoe 
Company,  and  G.  W,  Blackburn,  the  then  Comptroller  of  the  State,  attached  these 
bonds,  and  had  thereby  acquired  a  prior  lien,  apd  given  the  court  at  Knoxville 
jurisdiction  over  the  funds  which  could  not  be  interfere  with  by  this  court 

It  is  perhaps  a  sufficient  answer  to  this  demurrer  to  say,  that  the  fact  relied  on 
does  not  sufficiently  appear  on  the  face  of  the  bill  to  sustain  the  position  of  law,  if 
well  taken.  The  bill  simply  alleges  that  the  defendant  Kennedy  had,  on  the  30th  of 
January,  1871,  filed  his  supplemental  bill  at  Knoxville,  in  which  he  states  that  be 
had  attached  said  bonds,  on  the  15th  of  October,  1868,  in  the  hands  of  G.  W.  Black- 
burn, the  predecessor  in  office  of  complainant.  It  is  only  an  inference,  not  abso- 
lutely warranted  in  law,  from  the  allegation  that  the  fact  is  that  the  attachment  was 
made  as  alleged. 

But  I  do  not  choose  to  put  the  decision  upon  this  technical  ground,  and  shall  con- 
sider, first,  whether  such  an  attachment,  if  made  as  claimed,  would  have  any  valid- 
ity; and,  secondly,  whether,  if  valid,  ii  would  oust  this  court  of  the  jurisdiction 
sought  to  be  given  to  it  by  the  complainant's  bill. 

The  bill  itself  shows,  and  the  fact  is  conceded  by  the  defendant's  counsel,  that  the 
bonds  deposited  by  the  Home  Insurance  Company,  according  to  law,  with  the  Comp- 
troller, have  never  been  taken  from  his  custody,  but  are  now  in  the  possession  of  the 
complainant  Pennebaker,  subject  to  the  orders  of  this  court.  What  the  defendant 
Kennedy  means,  therefore,  by  saying  that  he  attached  those  bonds,  is  that  he  prayed 
and  obtained  an  attachment,  and  that  the  sheriff  made  a  return  thereon  that  he 
had  attached  the  said  bonds  by  making  known  the  contents  of  the  writ  to  the  then 
Comptroller.  Is  this  an  attachment  of  the  bonds  within  the  meaning  of  our  at- 
tachment laws? 

If  we  look  outside  of  the  decisions  of  our  own  State  to  the  settled  law  as  to  what 
constitutes  an  attachment  of  personalty,  the  answer  must  be  in  the  n^^tive.  Noth- 
ing is  better  settled  by  the  decisions  of  our  sister  States  than  that  the  officer,  in  at- 
taching personalty,  must  actually  reduce  it  into  possession,  so  far  as,  under  the  cir^ 
cumstances,  can  be  done.  What  is  an  actual  possession,  sufficient  to  constilate  aa 
attachment,  must  depend  upon  the  nature,  bulk,  and  position  of  the  property.  It 
should  be  such  a  custody  as  to  enable  the  officer  to  retain,  nnd  assert  his  power  and 
control  over  the  property,  and  so  that  it  can  not  probably  be  withdrawn,  or  tiken  by 
another  without  his  knowing  it.  And  if  having  ponsession,  the  officer  abandon  it 
the  attachment  is  lost:  Drake  on  Att.,  J249  ei  seq.,  and  numerous  caiea  cited. 
There  is,  upon  this  point,  no  conflict  whatever  in  the  authorities. 
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The  necessity  of  a  fleizare  of  property  to  give  jurisdiction  in  attachment  cases  was 
laid  down  by  the  courts  at  an  early  day  in  this  State ;  but  the  fact  that  attachment 
by  garnishment  was  co-extensive  with  the  direct  attachment  has  had  a  tendency' 
to  break  down  the  lines  between  the  two,  and  throws  into  the  back  ground  the 
necessity  of  positive  seizure  under  the  direct  attachment.  It  was  held  in  two  cases  in 
Peck's  Reports:  ''That  in  order  to  fix  the  cause  in  court  in  attachment  cases,  some- 
thing should  be  seized,  on  which  the  court  could  proceed,  either  by  I)eing  taken  by 
the  sheriff,  or  so  disclosed  by  the  garnishee,  that  an  order  could  be  made  upon  him, 
or  upon  such  estate  as,  by  his  disclosure,  the  law  would  make  liable  to  answer  the 
demand.  And  that  to  take  judgment  prior  to  the  seizure  by  the  sheriff,  on  ascertain- 
ment of  funds  in  the  hands  of  the  garnishee,  would  render  the  whole  proceedings 
aa  much  void  as  to  take  judgment  before  service  of  the  original  writ:"  Nash- 
tiOe  Bank  v.  Bagsdaie,  Peck,  296;    Cheatham  v.  Trotter,  Peck,  198. 

The  statute  law  takes  for  granted  that  personal  property  attached  remains  in  the 
custody  of  the  oflScer,  but  it  provides  for  the  sale  of  such  property,  if  not  replevied : 
Code,  3503,  3504,  3505.  And  for  the  collection  by  the  officer  of  choses  in  action  at- 
tached :  Code,  3502.  And  the  courts  have  held  that  the  lien  of  the  attachment  is 
enforced  by  venditioni  txjKmca,  and  may  be  lost  by  abandonment :  Snell  v.  AUen,  1 
Sw.,  208. 

The  only  decisions  which  throw  any  doubt  over  these  conclusions  are  those  in  which 
it  has  been  held  thdt  an  interest  in  remainder  in  personalty  may  be  levied  on  by  at- 
tachment: Loekwood  v.  Nye,  2  iSw.,  515:  Bank  of  Tennessee  v.  Nelson,  3  Head.,  634; 
Sneed  v.  Bradley,  4  Sneed,  301.  But  these  cases  may  be  reconciled  with  the  other 
decisions  either  by  considering  that  the  seizure  is  still  actual  though  temporary,  as  in 
the  case  of  seizure  of  partnership  on  joint  property  by  attachment  or  execution  for 
the  debt  of  one  of  the  partners  or  joint  owners ;  or  that  the  attachment  by  notice  is 
all  that  the  nature  of  the  subject  admits  of.  It  is  to  be  noted,  moreover,  that  all  of 
the  cases  cited  were  cases  where  the  creditor  had  exhausted  his  remedy  at  law  by  the 
recovery  of  judgment,  and  return  of  nulla  bona,  and  therefore,  no  attachment  was  in 
fiict  necessary;  and,  in  the  case  in  4  Sneed,  the  Court  give  expression  to  a  doubt  of 
the  party's  right  to  the  attachment  by  using  this  language :  "  Supposing  a  proper 
case  to  have  been  made  for  an  attachment."  Besides,  the  attachment  in  Loekwood  v. 
Nye,  the  leading  case,  was  authorized  by  1801,  6,  2,  and  by  what  the  Court  in  Oi-aham 
▼.  Merrill,  5  Cold.,  622,  631,  calU  ''the  power  of  the  Court  to  grant  attachments  and 
injunctions  in  regard  to  property  in  the  ordinary  course  of  proceeding,  when  necef.- 
sary  or  useful  to  obtain  or  secure  its  jurisdiction."  There  is  nothing  in  these  decisions 
to  change  the  general  rule  that  an  actual  seizure  of  property  is  essential  to  give  valid- 
ity to  a  direct  attachment  of  personal  property  which  is  capable  of  being  seized.  If 
it  can  not  be  seized  the  creditor  will  be  compelled  to  resort  to  a  different  mode  of 
redress. 

A  still  more  fatal  objection  to  the  validity  of  the  attachment  relied  on  by  the  de- 
fendant Kennedy,  is  that  the  bonds  in  controversy  could  not,  under  the  circumstan- 
ces, be  attached  by  a  creditor  of  the  Home  Insurance  Company.  They  were  held  by 
the  Comptroller  in  his  official  capacity  in  trust  "  as  security  for  risks  taken  by  citi« 
zens  of  this' State."  Property  so  held  is  not  attachable,  both  on  accoimt  of  the  tenure 
of  the  holding,  and  of  the  official  character  of  the  holder. 

It  ia  well  settled  that  pro{)erty  held  in  trust,  mortgage  or  pledge,  or  upon  equita- 
ble a;s>ignment,  cannot  be  attached,  either  by  direct  attachment,  or  by  attachment  by 
garnishment.  Drake  on  Att.,  ^  506,  et  seq.;  Wakefield  v.  Martin,  3  Mass.,  558;  U,  S. 
▼.  Vaitghan,  3  Binney,  394 ;  Curtis  v.  Nonis,  8  Pick.,  280;  Piequet  v.  Swan,  4  Mason, 
443 ;  AwJb-ews  v.  Ludlow,  5  Pick.,  28. 
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Upon  this  ground,  it  has  been  held  by  our  Supreme  Court  that  money  tendered  in 
redemption  of  land  and  refused,  is  not  attachable  after  bill  filed  to  enforce  redemp- 
tion, whether  the  money  remain  in  the  hands  of  a  third  person,  KUdrew  v.  £S»ott,  8 
Hum.,  515,  or  is  paid  into  court,  WiUiama  t.  PemberUmy  5  Cold.,  64.  Nor  is  prop- 
erty of  a  debtor  held  by  a  creditor,  for  his  own  indemnity.  Fain  v.  JoneM,  3  Hetd., 
308,  nor  personalty  conveyed  in  trust,  and  sold  subject  to  the  trust  by  the  debtor 
before  attachment :     WiUiama  v.  Whopley,  1  Head.,  401. 

The  reason  for  the  rule  is  obvious.  The  creditor  can  have  no  higher  rights  than 
his  debtor:  Wood  v.  TfumuiBj  2  Head.,  161;  and  Fleming  r.  Martin^  2  Head.,  43; 
and  as  the  debtor  himself  could  not  take  such  property  neither  can  the  creditor. 

It  is  even  better  settled  that  a  public  officer,  who  has  money  or  funds  in  his  hands 
to  satisfy  a  demand  which  a  person  (as  upon  him  as  a  public  officer,  can  not  be  ad- 
judged a  garnishee;  or,  as  it  has  been  put  more  broadly  by  the  Supreme  Coartof 
Massachusetts,  that  no  person  deriving  his  authority  from  the  law,  and  obliged  to 
execute  it  according  to  the  rules  of  law,  can  be  charged  as  garnishee  (and,  a  portion, 
by  direct  attachment,)  in  respect  of  any  money  or  property  held  by  him  in  virtue  of 
that  authority.  Thus,  sheriffs,  clerks  of  court,  trustees  of  insolvents,  and  assignees 
in  bankruptcy,  disbursing  officers,  &c.,  are  exempt  from  attachment  or  garnishment: 
Drake  on  Att.,  §  477,  ei  aeq. 

It  was  held  at  an  early  day  in  this  State,  that  money  levied  by  a  sheriff  by 
virtue  of  an  execution  can  not  be  attached  in  his  hands  by  garhishment :  Paidtjf 
T.  GaineSf  1  Tenn.,  208.  And  since  then  that  the  clerk  of  a  court  is  not  subject 
to  garnishment  for  moneys  received  by  him :    Drane  v.  MeOavoek^  7  Hum.,  132. 

The  language  of  Judge  Green,  in  delivering  the  opinions  in  this  last  case,  is  so 
pertinent  that  I  can  not  forbear  quoting  it :  "If,"  says  he,  "the  clerk  of  a  court  could 
be  ealled  on  by  garnishment  to  pay  out  money  officially  received,  such  a  law  woold 
be  most  inconvenient  and  mischievous  in  practice.  Take  for  example  the  clerk  of 
the  District  Federal  Court  as  in  this  case.  A  bankrupt  has  often  numerous  credit- 
ors, and  when  the  dividend  of  his  effects  has  been  declared,  the  clerk  might  be 
served  with  garnishment  from  remote  countries,  where  he  must  attend  in  person  to 
answer,  to  the  neglect  of  his  official  duties,  and  the  detriment  of  the  public  service, 
to  say  nothing  of  the  personal  inconveniences  and  annoyance  of  himself." 

The  Comptroller  of  the  State  of  Tennessee  is  a  public  officer  of  high  importance. 
No  money  can  be  paid  out  of  the  State  Treasury  except  upon  his  warrant  The  law 
requires  him  to  keep  his  office  at  Nashville,  and  the  daily  Routine  of  duties  demand 
his  almost  constant  personal  attention.  He  is  clothed,  in  his  official  capacity,  with  a 
trust  in  the  bonds  required  by  law  to  be  depostttd  in  his  office,  by  idl  the  numerous 
Insurance  Companies  doing  buf^iness  in  this  State.  Is  it  to  be  supposed  for  a  mo- 
ment, that  every  creditor  of  theoe  different  Insurance  Companies  may  demand  hit 
time  and  his  presence  in  any  and  every  quarter  of  the  State,  to  answer  attachment 
proceedings  or  garnishment  notices  seeking  to  reach  the  bonds  thus  deposited  ?  The 
idea  is  simply  preposterous.  In  the  case  before  us,  we  have  suits  at  Knoxville,  Mem- 
phis, Clarksville  and  Nashville,  and  one  suit  before  a  Justice  of  the  Peace  The 
laUtT  is  not  n  whit  •nic)re  unreasonable  than  the  suits  in  Court  No  one  of  them  has 
any  v:'H<]ity,  and  the  so-called  attachments  are  void;  firsts  because  the  Home  In- 
surance Company  has  no  attachable  interest  in  them ;  and,  second,  because  the  c^dal 
character  of  the  Comptroller  exempts  him  from  such  process. 

But  were  it  otherwise,  it  is  clear  that  the  only  effect  of  the  attachments  would  be 
to  enable  the  creditors  of  the  Home  Insurance  Company  to  reduce  their  claims  to 
judgment,  and  to  acquire  a  lien  on  the  lund,  but  no  priority.  The  law,  under  which 
the  bonds  are  deposited,  is  equivalent  to  a  statutory  mortgage  for  the  benefit  of  all 
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the  citiaEens  of  the  State  haTing  risks.  In  such  cases,  the  rule  is  universal  in  this  ' 
State  that  the  creditors  share  the  funds  pro  rata,  and  neither  can  acquire  any  prior 
rights  over  the  other.  Thus,  the  holders  of  notes  given  for  land  for  security  of 
which  a  lien  is  retained,  the  creditors  of  insolvent  estates  and  creditors  of  insolvent 
corporations,  share  the  funds  ratably,  for  they  are  in  each  case  impressed  by  law  with 
the  character  of  a  trust,  and  in  such  cases  equality  is  equity,  unless  otherwise  directed 
by  pofdtive  law:  Marr  v.  Bank  of  West  Tennesaee,  4  Cold.,  471 ;  Ewing  v.  Arthur ^  1 
Hum.,  537 ;  Graham  v.  McOampbelly  Meigs,  52 ;  Barcroft  v.  Snodgram^  1  Cold.,  430,  441. 

The  Comptroller  for  the  time  being  would  have  the  right  to  come  into  this  Court 
for  the  better  administration  of  the  trust  fund,  and  to  compel  the  creditors  of  the  in- 
solvent corporation,  either  by  name,  or  general  description,  to  come  in  and  make 
themselves  parties,  and  have  their  rights  determined.  Any  decree  or  judgment  un- 
dert^ing  to  give  any  one  of  such  creditors  a  superior  lien  or  right  would  be  void  as 
against  other  creditors  not  parties  to  such  suit,  and  as  against  the  Comptroller  made 
or  attempted  to  be  made,  a  party  by  attachment  of  the  bonds. 

The  result  is,  that  the  demurrer  of  Kennedy  must  be  overruled,  with  leave  to  file 
an  answer, 

W.  F.  Cooper,  Chancellor. 


United  Statbb  DiflTRicr  Court,  Western  District  op  Virginia,  Fall  Term 

1873,  AT  Danville. 

In  the  matter  of  W.  W.  Kean^  Bankrupt ^  '\   ntnims   f 

Jere.  White,  Bankrupt,  and  Eleven  other  Cases.     )  ^^^^^^<^' 

These  cases  have  been  presented  and  heard  together  by  way  of  raising  for  decision 
a  variety  of  questions  upon  claims  of  Homestead.  These  questions  arise  under  the 
late  amendatory  act  of  3rd  March,  1 873 ,  and  so  tar  as  they  are  undecided  by  me, 
relate  to  the  application  of  the  relief  thereby  granted  in  cases  pending  at  the  passage 
of  the  act  The  question  of  the  unconstitutiouality  of  this  act,  was  decided  by  me 
at  my  Spring  term  in  Lynchburg  upon  very  full  and  able  argument;  but  I  have 
been  willing  to  reK)pen  the  subject  and  review  my  opinions  at  the  instance  of  this 
Bar,  for  whose  ability  I  have  so  much  respect,  and  from  whose  researches  I  am 
accustomed  to  derive  so  much  assistance. 

To  dispose  of  these  numerous  cases  under  the  different  phases  they  wear,  we  must 
seek  to  settle  some  general  principles  to  serve  as  clews  to  lead  us  through  this  laby- 
rinth- This  labor  we  might  be  saved  at  the  threshold  of  the  enquiry,  if^  indeed, 
it  be  true,  as  contended  for  by  the  counsel  opposing  these  claims,  that  this  relief 
is  unconstitutional  because  it  divests  rights  of  property  without  just  compensation 
and  without  due  process  of  law,  contrary  to  the  fifth  amendment  of  the  United 
States  Constitution.  I  do  not  contest  that  there  is  a  vested  right  in  judgment  Liens, 
which  cannot  be  invaded  under  this  provision  of  the  Constitution,  unless  an  ex- 
press authority  can  be  found  for  it  in  another  part  of  that  instrument,  all  parts  of 
which  must  be  construed  and  stand  together.    But  this  express  authority  is  given 
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in  the  power  of  Congress  to  pass  an  uniform  Bankrupt  Law.  The  scope  of  (hitf 
power  came  directly  under  review  of  the  Supreme  Court  in  the  Legal  Tender  cases 
— (12  TToZ/.,  457).  The  dissenting  justicen  in  that  case,  while  invoking  in  their  be- 
half the  fifth  amendment  of  the  Constitution,  and  denying  to  Cungre«  the  right  to 
impair  contracts,  yet  conceded  to  Congress  power  to  avoid  the  one,  and  accomplish 
the  other,  in  the  passage  of  a  bankrupt  act.  Chief  Justice  Chase  says :  *'  It  is  true 
that  the  Constitution  grants  authority  to  pass  a  bankrupt  law;  but  our  inference  is, 
that  in  this  way  only,  can  Congress  discharge  the  obligation  of  contracts.  It  may 
provide  for  ascertaining  the  inability  of  debtors  to  perform  their  contracts^  and  upon 
the  surrender  of  all  their  property  may  provide  for  their  discharge.'* 

Justice  Fields,  who  also  dissented,  said,  pointedly:  "  The  only  express  authority 
for  any  legislation  effecting  the  obligation  of  contracts,  is  found  in  the  power  to 
establish  an  uniform  system  of  bankruptcy,  the  direct  object  of  which  is  to  release  in- 
solvent debtors  from  their  contracts  upon  the  surrender  of  their  property.*'  Without* 
therefore,  resorting  to  the  doctrines  of  the  majority  of  the  Court,  I  consider  it  as  a 
concession  in  these  cases,  the  power  of  Congress,  in  enacting  a  system  of  bankruptcy, 
to  infringe  vested  rights  and  impair  the  obligation  of  contracts.  But  it  is  argued 
that  the  late  case  of  Ovnn  vs.  Barry ^  (15  WoU.,  610),  is  an  authority  against  tliis  view. 
It  is,  however,  upon  a  different  question,  namely,  the  power  of  a  State,  by  constitu- 
tional provision,  to  divest  the  lien  of  a  judgment,  and  is,  I  am  glad  to  find,  a  conclu- 
sive authority  in  support  of  the  decision  of  our  Court  of  Appeals  upon  the  eleventh 
article  of  our  State  Constitution.  But  it  does  not  touch  in  the  remotest  degree-,  the 
power  of  Congress  to  disturb  vested  rights  or  impair  the  obligation  of  contracus  so 
far  as  the  same  may  result  from  the  due  exercise  of  its  express  power  to  establislt  an 
uniform  system  of  bankruptcy.  I  can  only  express  my  surprise  that  the  bar  or  ihc 
press  should  quote  this  decision  as  at  all  pertinent  to  the  consideration  of  the  p^ 
visions  of  a  Bankrupt  Law  enacted  by  Congress  in  pursuance  of  an  express  p<>wjrt*. 
It  is  of  the  essence  of  a  Bankrupt  Law  to  give  exemptions,  and  grant  a  discharge. 
Neither  can  be  done  without  invading  vested  rights,  and  destroying  the  obligation  of 
contracts ;  both  have  the  same  effect  and  one  not  more  than  the  other ;  the  objection 
applies  with  equal  -force  to  the  exemption  and  the  discharge ;  and  if  waived,  as 
waived  it  must  be,  to  the  discharge,  it  can  not  be  urged,  as  it  has  been  in  argument 
here,  as  having  greater  force  against  the  effect  of  the  exemption. 

The  objection  to  the  Act  of  3d  March,  1873,  for  want  of  uniformity,  is  far  more 
plausible  and  difiicult.  As  the  law  stood  before  this  enactment,  it  gave  the  State  ex- 
emptions in  force  in  the  year  1871.  Objection  was  made  to  that  on  account  of  the 
diversity  of  these  State  exemption  laws ;  but  that  objection  may  be  considered  as 
overruled  by  the  Circuit  Court  of  Missouri  in  the  case  of  Becherkord  (4  B:  R.  59), 
in  which  case  Justice  Miller  and  the  District  Judge  united  in  pronouncing  the  opin- 
ion of  the  Court  against  the  validity  of  this  objection.  This  decision  has  been  gen- 
erally acquiesced  in,  and  I  have  never  heard  any  authority  quoted  against  it. 

But  while  the  propriety  of  recognizing  State  exemptions,  however  variant  in  the 
different  States,  as  proper  to  be  allowed  by  Congress  in  its  bankrupt  system  upon  the 
same  principle  that  these  exemptions  are  respected  and  served  in  the  final  proeeaa  of 
execution  from  the  United  States  Courts,  it  is  urged  that  this  act  of  3  March,  1873, 
goes  beyond  the  State  exemptions  fo  nomine^  removes  restrictions  therefrom,  and  in 
this  way  purports  to  amend  State  Constitutions  and  laws.  We  have  seen  that  the 
power  to  exempt  and  discharge  is  plenary,  and  has  no  limitation  but  in  the  discretion 
of  Congress.  It  can  not  alter  the  State  exemption  for  State  purposes ;  this  would  br, 
indeed,  as  urged,  to  alter  State  laws;  but  I  do  not  see  why  Congress  may  not,  in  it 
discretion  to  effect  certain  objects  in  its  bankrupt  system,  relieve  these  State  exemp- 


Eecetit  American  DeeisioTis.  727 

tions  of  restrictions  deemed  hostile  to  the  spirit,  principle  and  aims  of  that  system^ 
If  it  does  so,  it  is  a  separate  exercise  of  Congressional  power,  adding  uniformly  in  all 
the  States  to  the  exemptions  made  by  them ;  and  is  an  act  defensible  upon  this  theory 
of  the  unlimited  power  of  Ck>ngress  in  the  enactment  of  a  Bankrupt  Law  over  ex- 
emptions whether  given  directly  as  an  act  of  Congress  or  indirectly  as  a  recognized 
and  adopted  act  of  the  State.  This  act,  therefore,  in  unfettering  the  State  exemp- 
tions of  certain  restrictions,  and  enlarging  their  operation,  is  in  its  nature  mixed; 
and  partakes  of  a  State  exemption  in  one  aspect,  and  iu  the  other,  of  a  Congres- 
sional enlargement  thereof.  If,  in  the  first  aspect,  it  has  been  judicially  sustained, 
as  we  have  already  seen,  as  meeting  the  requirements  of  the  Constitution  in  point  of 
uniformity,  I  do  not  see,  how,  in  the  other  aspect,  it  can  be  assailed  as  lacking  this 
essential  attribute  of  uniformity.  The  Congressional  enlargement  applies  equally  to 
ail  the  States,  and  gives  an  uniform  rule  whereby  to  administer  these  State  exemp- 
tions, not  in  State  Courts,  but  in  Couils  of  Bankruptcy,  created  by  Congress  to  carry 
out  their  system  of  bankruptcy.  I  do  not  esteem  it  necessary  to  elaborate  this  view. 
I  content  myself  with  this  brief  statement  of  the  reasoning  which  conducted  me  to 
the  conclusion  that  the  Act  of  last  March  was  not  obnoxious  to  this  constitutional  ob- 
jection, however  plausible  and  difficult  of  solution  it  seemed  at  first.  But  K  the  case 
had  been  stronger  against  the  Law,  it  would  scarcely  become  me  in  my  inferior  posi- 
tion in  the  Federal  judiciary,  to  show  such  want  of  proper  deference  for  a  high  co- 
ordinate department  as  to  pronounce  their  act  a  violation  of  the  Constitution.  This  I 
might  be  constrained  to  do  if  my  convictions  of  ats  unconstitutionality  were  clear 
and  settled ;  and  in  such  a  case  I  should  not  shrink  from  the  duty  to  do  so.  But  I 
am  inclined  to  believe  that  those  who  may  not  yield  to  my  reasoning,  will  at  least 
agree  that  it  is  a  case  of  dovht,  which  should  always  be  resolved  in  favor  of  the  Leg- 
isjature.  I  must  therefore,  accept  this  Act  as  binding  on  this  Court ;  and  to  be  con- 
strued and  administered  so  as  to  effectuate  and  advance  the  relief  it  was  designed  to 
give. 

To  construe  and  apply  it,  it  is  well  to  consider  the  origin  of  this  measure.  Itis  a  his- 
tory not  devoid  of  certain  matters  of  notable  and  curious  interest,  that  will  repay  us  for 
a  cursory  detail  of  the  circumstances  out  of  which  it  arose.  These  circumstances  are 
familiar  to  the  Bar  of  this  State,  but  probably  unknown  elsewhere.  The  limitation 
in  the  original  act  to  ^^State  exemption  laws  in  force  in  the  year  1864,''  cut  off  the 
Homestead  provision  of  our  Constitution,  whether  taken  to  be  operative  from  its 
adoption  at  the  polls  in  July,  1869,  or  its  acknowledgement  by  Congress  in  the  re-ad- 
mission of  the  State  to  representation  in  its  halls  in  January,  1870.  Whether  this 
ellect  was  produced  in  other  States  I  am  not  prepared  to  say ;  but  it  was  Virginia  that 
first  moved  through  its  representatives,  and  led  to  the  act  of  June  8, 1872,  substitut- 
ing the  year  1871,  for  the  year  1864.  This,  therefore,  embraced  the  homestead  of 
Virginia.  But  the  question  arose,  judicially,  what  was  that  Homestead.  It  fell  to 
the  lot  of  this  Court,  at  this  place  a  year  ago,  to  give  the  first  decision  under  this 
amendment  of  June  8, 1872.  It  will  be  recollected  that  the  Court  was  constrained  to 
take  the  Homestead  as  expounded  by  the  Court  of  Appeals  of  this  State,  and  to  hold 
it  invalid  and  void  as  to  debts  antecedent  to  the  time  when  the  Constitution  took  ef- 
fect. The  point  was  immediately  carried  up  for  supervision  to  the  Circuit  Judge, 
who  did  not  decide  it;  and  recently  it  has  been  abandoned  with  the  consent  of  Judge 
Bond,  and  the  cases  in  which  it  arose,  are  now  to  be  considered  here  as  affected  by  the 
act  of  last  March. 

In  this  state  of  facts,  recourse  was  had  for  relief  against  this  decision  to  Congress 
for  a  new  law.  The  power  of  Congress  to  relieve  the  Homestead  of  this  restriction ; 
and  the  Bankiiipt  Law  of  this  distinction,  in  debts  because  of  their  dates,  so  destruc- 
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tive  of  the  equality  it  establishes  between  all  demands  on  the  general  assets  of  the 
Bankrupt,  was  acknowledged  in  the  opinion  of  the  Gonrt  in  the  decision  of  these 
cases.  Hence  the  olrject  of  the  Legislature  aaked,  was  primarUy  to  relieTe  the 
Homestead  of  this  leading  restriction,  arising  from  the  inability  of  the  State  Consti- 
tntion  to  impair  the  obligation  of  contracts,  which  could'  not  be  affirmed  of  Congre« 
in  the  express  grant  to  it  of  the  power  to  establish  an  uniform  system  of  Bankruptcy  r 
which,  we  have  seen,  necessarily  involved  the  dissolution  of  contracts.  But,  it  seemsr 
in  the  progress  of  affairs,  aseecndary  blow  was  directed  at  Section  3,  of  Article  XI,  of 
the  Constitution,  which,  by  the  phrase,  ^*olher  security  thereor^^  was  hdd  by  this 
Court  to  embrace  liens  of  judgments  or  executions  thereby  made  paramount  to  the 
claim  of  Homestead.  This  recital  enables  us  to  account  for  the  remarkable  and  irrego- 
lar  character  of  this  late  act.  So  far  as  it  undertakes  to  declare  "the  true  intent  and 
meaning  of  the  act  of  June,*'  I  supposed  it  to  be  without  a  precedent,  save  in  the  an- 
cient parliaments  of  England,  when  it  became  necessary  to  declare  what  was  the 
common  or  unwritten  law  of  the  realm.  I  have  not  seen,  cor  have  I  been  referred  to 
any  similar  declaratory  act  of  Congress.  But  I  am  indebted  to  the  indn^rioos  re- 
searches of  Mr.  Bouldin,  of  counsel  for  the  creditors,  for  an  instance  of  aoch  a  de- 
claratory ifct  in  New  York,  which  came  under  review  in  the  case  of  The  PeopU  vs. 
The  Board  c/  Supervisors  of  New  York,  (16  New  York  Bepts.,  426) ;  and  in  which  it 
was  held  that  it  was  ineffectual  in  regard  to  the  interpretation  of  prior  acts,  "because 
the  Legislature  had  no  judicial  authority,  and  could  not  control  the  Courts  in  re- 
spect to  the  construction  of  statutes  in  cases  arising  before  the  declaratory  statute.** 

If  this  declaration  of  the  act  was  designed  to  persuade  the  Court  to  a  different  in- 
terpretation, it  could  not  override  the  clear  words  of  the  statute,  or  impose  upon  the 
Court  a  meaning  at  war  with  the  true  extent  of  Homestead,  and  the  express  subordi- 
nation of  Homestead  to  judgment  liens  in  the  Constiiution  itself;  if  designed  to  re- 
prove the  Court  for  an  alleged  misconstruction  of  law,  it  escaped  challenge  and  ex- 
amination, and  is  without  just  authority,  and,  in  either  aspect,  wholly  nugatory  and 
inoperative.  Hence,  I  feel  warranted  to  discard  from  this  act  its  mere  "dedarations,^' 
and  to  look  only  to  its  enactments.  It  has  these  clear  terms  of  enactment,  namely: 
"That  the  exemptions  allowed  the  bankrupt  by  the  said  amendatory  act  shall  be  the 
amount  allowed  by  the  Constitution  and  laws  of  each  State  respectively,  as  existing 
in  the  year  1871,  and  that  such  exemptions  be  valid  against  debts  contracted  before 
the  adoption  of  su<;h  State  Constitution  and  laws,  as  well  as  those  contracted  after  the 
same;  and  against  liens  by  judgments  or  decrees  of  any  State  Court,  any  decision  of 
any  such  Court  rendered  since  the  adoption  and  passage  of  such  Constitution  and 
laws  to  the  contrary  notwithstanding.''  The  addition  to  the  law  as  it  stood  amended 
on  June  8, 1872,  consists  in  this  provision,  that  "these  exemptions  be  valid  against 
debts  contracted  b^ore  the  adoption  of  such  State  Constitution  and  laws,  and  against 
liens  by  judgment  or  decree  of  any  State  Court  in  spite  of  any  decision  of  any  sodi 
State  Court,  rendered  since  the  adoption  of  such  Constii4ition,  and  passage  of  such 
laws." 

If  we  put  together  these  several  amendments,  and  read  them  as  one  law,  it  will 
conduce  to  a  clearer  understanding  of  these  separate  provisions.  The  exemption, 
therefore,  in  the  fifth  clause  of  the  first  proviso  of  the  14th  section  of  the  original  act 
should  now  read  as  follows :  "And  such  other  property  not  included  in  the  foregoing 
exemptions  as  is  exempted  from  levy  and  sale  upon  execution  or  other  process  or 
order  of  any  court  by  the  laws  of  the  State  in  which  the  bankrupt  has  his  domicii  ai 
the  time  of  the  commencement  of  the  proceedings  in  bankruptcy,  to  an  amount  not 
exceeding  that  allowed  by  such  State  exemption  laws  in  force  in  the  year  1871 ;  and 
that  these  exemptions  shall  be  the  amount  allowed  by  the  Constitution  and  laws  of 
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each  State  respectively,  as  existing  in  the  year  1871,  and  that  ench  exemptions  he 
valid  against  debts  contracted  before  the  adoption  of  such  State  Constitution  and 
laws  as  well  as  those  contracted  after  the  same,  and  ngainst  liens  by  judgment  or  de« 
cree  of  any  State  Court,  any  decision  of  any  such  Court  rendered  since  the  adoption 
and  passage  of  such  Constitution  and  laws  to  the  contrary  notwithstanding/* 

This  presentation  of  these  several  amendments  in  one  body,  seems  to  roe  to  show 
conclusively  that  this  grant  is  emphaticuUy  of  a  SUuU  exemption^  freed  by  Congress  of 
certain  enumerated  restrictions,  and  to  be  administered  by  the  Court  in  strict  con- 
formity with  the  Constitution  and  laws  creating  it.  It  is  by  no  means  confined 
to  the  grant  of  a  specific  ofiumnt,  as  has  been  ui^ged  in  argument;  but  it  confers 
the  State  Homestead  to  that  amowU  and  we  must  look  to  the  State  Constitution 
and  laws  to  regulate  and  limit  it.  This  is  most  conducive  to  the  ends  designed; 
most  beneficial  to  the  parties  to  be  i-elieved,  and  most  expedient  on  grounds  of 
public  policy.  Hence,  I  have  concluded  to  carry  out  the  provisions  of  the  Home- 
stead according  to  the  Constitution,  and  the  Homestead  Acts,  where  they  do  not 
conflict  with  it.  But  it  is  argued  that  these  acts  of  the  Assembly  abridge  the 
Homestead  in  the  limitations  they  impose  upon  the  estate  of  the  claimant,  but  I 
am  satisfied  those  limitations  fairly  set  out  and  represent  the  Homestead,  which 
the  head  of  a  family  is  entitled  by  the  Constitution  '*to  hM  for  the  benefit  of  him- 
9df  and  his  family**  In  this  matter,  therefore,  I  feel  free  to  follow  in  the  settle- 
ment of  the  Homestead ,  when  claimed,  the  8th  ^ec.  of  the  act  approved  June  27, 
1870,  (Sees.  Acta  1869-70,  201.)  Where,  however,  the  Homestead  Act  shall  be 
deemed  by  me,  in  the  absence  of  any  decision  on  the  subject  by  the  Supreme 
Court  of  Appeals  of  the  State,  to  be  in  conflict  with  the  Constitution,  I  shall 
of  course,  aim  to  pursue  the  higher  guide  of  the  Constitution,  and  cheerfully 
conform  to  the  sentence  of  the  Court  of  Appeals,  when  rendered. 

But  it  is  an  embarrassing  question  to  decide  how,  and  wben,  to  apply  this  statute 

in  pending  cases,  and  when  the  relief  should  be  denied.    The  general  principles  of 

jurisprudence  demand  that  a  law,  though  remedial,  should  speak  for  the  future ;  and 

should  have  no  retroactive  efi*ect  unless  its  terms  should  plainly  require  it.    There  is 

no  pretence  that  this  particular  statute  is  otherwise  than  prospective  in  its  character. 

It  can  not,  therefore,  in  this  application,  be  allowed  to  change  or  disturb  vested  rights, 

but  the  relief  it  gives  can  only  be  dispensed  in  pending  cases  where  no  such  efiect<) 

follow.     In  the  case  of  l%e  Untied  States  va.  Schooner  Peggy  (1  Cr.,  103),  even  in  the 

appellate  Court  a  judgment,  though  rightful  when  rendered,  was  not  nHidc  to  conform 

to  later  and  existing  laws;  but  it  was  insisted  "that  in  mere  private  canes  between 

individuals  the  Court  will,  and  ought  to,  struggle  hard  against  a  construction  which 

will,  by  retrospective  operation,  affect  the  rights  of  parties."    I  concede  the  principle, 

therefore,  that  I  can  only  give  effect  to  this  botmty  of  Congress  in  pending  cases, 

where  it  will  not  change  the  vested  rights  of  parties,  and  then  only  in  furtherance  of 

the  remedy,  and  in  cure  of  the  mischief  which  gave  rise  to  the  statute.    (Kent's  Com., 

455 ;  Potter's  Dwarris,  163.)    The  mischief  had  been  in  Virginia,  that  the  bankrupt 

could  not  get  his  exemption  against  debts  contracted  before  the  Constitution  went  into 

operation ;  nor  take  it  against  liens  of  judgments  and  decrees.    The  act  of  March  3, 

1873,  was  designed  to  cure  this  evil.    But  in  what  cases  did  it  cure  it?    Ctrtainly  in 

all  cases  commenced  after  the  date  of  the  act,  but  in  none,  it  is  argued,  commenced 

one  day  before  that  date.    Hence  results  the  injurious  anomaly  that  in  two  proceed* 

ing5»,  one  begun  in  last  February,  and  the  other  on  4th  March  last,  where  in  point  of 

fact  the  rights  of  parties  and  the  subjects  of  litigation  were  alike  at  the  disposal  and 

nnder  the  control  of  the  Court,  the  former  would  be  denied  and  the  latter  would  be 

allowed  his  homestead.  Cruel  and  discordant  as  the  practice  would  be  upon  such  an 


730  Recent  Ameincan  Decisions. 

arbitrary  test,  it  is  claimed  that  it  follows  from  a  fundamental  principle  of  the  banl[- 
rupt  law,  in  sec.  14,  which  makes  the  ai«8ignment  relate  back  to  the  commencement 
of  proceedings  in  bankruptcy,  and  vests  the  title,  by  operation  of  Uw,  to  all  the  bank- 
rupt's property  and  estate,  leal  and  personal,  in  the  assignee,  subject  to  the  exceptioni 
thereafter  specified.  But  observe,  that  exempted  articles  are  ezpreealy  saved  from 
the  vesting  by  virtue  of  said  deed  of  assignment 

But  to  remove  all  doubt  upon  the  subject,  it  is  expressly  provided  'Hhat  the  fore- 
going exception  shall  operate  as  a  limitation  upon  the  consequenoe  of  Uie  property 
of  the  bankrupt  to  his  assignees.  And  in  no  case  shall  the  property  hereby  excepted 
pass  to  the  assignees,  or  the  title  of  the  bankrupt  thereto  be  impaired  or  affected  by 
any  of  the  provisions  of  this  act."  What  is  this  but  to  declare  by  law  that  these 
exemptions,  present  or  future,  whenever  allowable  without  disturbing  rights  of  partiesi 
shall  be  taken  as  limitations  upon  the  deed  of  assignment ;  and  to  interdict  the  use 
of  any  provision  of  this  act,  including  the  title  of  the  assignee,  to  impair  or  affed 
the  bankrupts  rights  of  exemption  ?  So  far,  then,  as  these  exemptions  can  be  allowed 
in  pending  crises  by  the  property  or  fund  being  in  the  custody  or  under  the  control  of 
the  Court,  they  are  guarded  with  peculiar  sanctity,  and  can  not  be  defeated  by  the 
title  of  the  assignee.  That  title — that  claim  of  vested  right — must,  under  all  circum- 
stances, and  in  every  stage  of  the  proceeding,  yield  to  this  paramount  claim  of  ex- 
emption. The  14th  section  must  be  taken  and  construed  as  a  whole,  and  all  its  parts 
made  to  consist  one  with  the  other.  If  so,  it  follows  with  irresistible  force  that  there 
can  be  at  no  time  any  vesting  of  title  in  assignee  so  as  to  defeat  these  exemptions. 
This  view  of  the  act,  therefore,  removes  out  of  our  way  this  narrow  and  inconvenient 
and  injurious  rule  of  consiructicm,  which  assumes  the  passage  of  the  act  as  the  date 
to  determine  the  validity  or  invalidity  of  claims  of  homestead.  I  am  happy  to  be 
able  to  invoke  the  language  of  the  law  against  this  harsh,  inflexible,  and  unreasona- 
ble rule.  I  prefer  the  more  liberal  rule,  which  requires  me  to  dispense  this  bounty 
of  Ck)ngre8s  wherever  I  can  do  it  without  incurring  the  blame  of  interfering  with  the 
absolute  vested  rights  of  parties.  I  can  not  think  Congress  intended  to  exclude  from 
the  numberlebS  cases  already  pending  at  the  passing  of  this  law  this  measure  of  relief 
where  no  considerations  of  vested  rights  could  be  alleged  against  it,  nor  the  meant 
denied  to  the  Court  of  satisfying  the  meritorious  demand. 

In  following  out  thin  principle  of  determination,  I  have  had  cases  of  this  sort  aris- 
ing out  of  the  proceedings  of  State  Courts  upon  creditors'  bills  for  the  sale  of  realty. 
Before,  or  contemporaneously  with  tlie  proceedings  in  bankruptcy,  the  lands  of  the 
bankrupt  have  been  sold,  the  sale  confirmed,  and  the  funds  distributed;  but  because 
some  of  the  bonds  for  the  deferred  payments  were  outstanding  and  uncollected,  I 
have  been  asked  for  the  allowance  of  homestead  out  of  the  proceeds  of  sale.  I  re- 
fuse it.  It  would  be  to  grant  the  bankrupt  a  homestead,  not  out  of  his  own  property, 
but  out  of  the  effects  of  others.  Again,  after  the  bankrupt  is  a4judicated,  his  lands  are 
about  to  be  sold  under  decree  of  a  State  Court,  and  he  applies  to  me  for  a  restraining 
order  under  the  allegation  that  he  is  entitled  to  a  homestead  oat  of  the  lands;  I  feel 
constrained  to  grant  it.  He  has  no  other  tribunal  that  can  give  him  this  relief.  He 
is  civUiter  mortum,  and  all  proceedings  against  him  in  the  State  Courts  must  stop,  un- 
less the  assignee  is  authorized  to  intervene  and  proceed  with  them.  But  if  there  is 
no  allegation  of  facts  to  establish  a  claim  of  homestead,  or  otherwise  to  give  juriadio- 
tion  on  other  rightful  grounds,  the  stay  is  denied  and  the  parties  left  to  legitimate 
their  further  proceedings  by  making  the  assignee  a  party  with  his  consent  and  the 
consent  of  the  Court,  I  have  thought  it  proper  to  state  this,  my  practice  in  vacation, 
by  way  of  illustrating  the  principle  I  have  assumed  for  my  guidance. 

I  now  proceed  to  the  cunuideration  of  the  special  questions  raised  by  the  causes  in 
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my  handfl.  Of  the^e,  the  chief  is  whether  a  discharged  hankrupt  can  be  re-aamitted 
to  petition  for,  and  to  be  allowed  an  additional  exemption  granted  after  his  diBcharge, 
IVoceedingg  in  bankruptcy  are  strictly  statutory  proceedings.  They  are  said  to  present 
a  congeries  of  suits  in  the  mnltitude  of  issues  they  raise  between  the  bankrupt  and 
his  various  creditors.  The  application  for  a  discharge  is  one  of  these  suits;  in  it 
there  are  separate  pleadings  and  distinct  issues.  It  is  the  final  object  of  the  bankrupt ; 
and  hence  the  acta  and  the  format  devised  by  the  Supreme  Court  to  carry  it  into  effect 
furnish  the  mode  and  many  precautions  for  the  formal  trial,  if  need  be,  by  jury,  of 
the  bankrupt's  right  to  a  discharge.  When  opposed  it  becomes  a  /is  confestoto  of  great 
interest  to  the  parties,  and  when  obtained  a  great  boon  to  the  bankrupt.  It  procures 
a  release  from  his  debts,  with  certain  .exceptions,  and  can  be  pleaded  as  a  full  and 
complete  bar  against  all  suits  brought  on  such  debbi;  whereupon  hi^  certificate  shall 
be  conclusive  evidence  of  the  fact  and  regularity  of  the  discharge.  Before  he  asks 
ft»r  his  discharge  he  has  received  his  exemption ;  upon  what  terms,  therefore,  is  he 
to  be  understood  as  leaving  the  Court?  Upon  the  almndonment  of  his  assets  to  the 
administration  of  the  Court  with  no  other  chiim  save  to  any  surplus  beyond  the  sat- 
isfaction of  his  debts.  He  departs  from  the  jurisdiction  of  the  Court  with  the  sin- 
gle condition  that  any  creditor,  &?.,  m  ly,  wUhin  tw.>  ysars,  contest  the  validity  of 
his  discharge  on  the  single  ground  of  fraud.  I  do  not  perceive,  therefore,  how  he 
can  acquire  a  loetu  standi  in  this  Court  to  ask  for  an  exemption  not  existing  at  the 
time  of  his  discharge.  For  these  reasons  I  am  of  opinion  that  the  petitions  of  W. 
W.  Kean,  discharged  17th  September,  1869;  of  Wm.  Rison,  discharged  16th  Septem- 
ber, 1869;  of  Decatur  Jones,  discharged  29th  November,  1869;  and  of  A.  G.  Lewis, 
discharged  23d  of  March,  1870,  should  be  dismissed  at  their  respective  costs. 

"Where  the  bankrupt  is  yet  before  the  Court,  in  cases  commenced  before  the  last  act, 
his  claim  to  homestead  depends  upon  the  existence  of  an  unappropriated  fundy  out  of 
which  it  can  be  satisfied  without  the  infringement  of  rights  vested  in  others  by  decree 
or  otherwise.  It  is  not  necessary  that  the  property  should  remain  in  specie  ;  a  mere 
sale,  unaccompanied  with  a  pledge  of  the  proceeds  prior  to  the  passage  of  the  act,  will 
not  defeat  this  provision;  especially  is  this  the  case  where  the  claimant,  waiving  his 
allotment  in  kind,  elects  to  take  it  out  of  the  proceeds  of  sale.  In  cases  instituted 
after  8th  June,  1872,  the  right  is  clear  to  the  homestead  as  against  debts  contracted 
after  the  Constitution  went  into  operation,  and  in  those  brought  after  3d  March,  1873, 
it  is  relieved  of  this  restriction,  and  is  moreover  good  against  the  liens  of  judgments 
and  decrees.  The  grant  in  such  cases  follows  as  a  matter  of  course  upon  following 
the  steps  I  have  prescribed.  In  the  spirit  of  the  Constitution  and  the  law,  I  accord 
to  the  claimant  the  selection  of  his  homestead ;  his  assignee  has  nothing  to  do  with 
it.  When  made,  I  require  his  assiji^nee  to  report  to  me,  whether  it  be  excessive  or  not 
in  value;  that  report  to  be  in  the  Clerk's  office  for  thirty  days  for  exceptions;  and  if 
there  be  none,  to  stand  confirmed  unless  good  cause  be  shown  to  the  contrary.  But 
if  the  a^gnee  should  report  the  allotment  execs *ive,  or  express  any  doubt  about  it, 
or  if  any  creditor  should  desire  it,  I  shall  proceed  by  way  of  appraisement  as  directed 
by  the  homestead  law  of  the  State.  Should  the  claimant  select  money  or  personal 
property  for  his  homestead,  he  will  be  expected  to  indicate  the  mode  in  which  it  shall 
be  prenerved  or  invested  for  the  use  of  himself  or  family,  as  a  homestead  provision, 
subject  to  the  limitations  of  the  State  law.  In  this  way,  I  think,  this  act  may  be  car- 
ried into  effect  with  great  advantage  to  our  impoverished  families;  and  without  other 
injury  to  creditors  than  what  is  incident  to  bankrupt  lawn.  I  am  informed  our  ex- 
emptions are  by  no  means  m  great  as  those  of  many  other  States. 

I  need  not  specially  apply  the  doctrines  I  have  stated  and  the  test  I  have  chosen 
to  the  various  other  cases  in  my  hands,  but  leave  counsel  to  do  so  in  their  respective 
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cases,  and  submit  to  me  their  drafts  of  decrees  in  conformity  with  this 
Should  there  be  doubt  in  any  case  as  to  what  category  it  falls  under,  it  may  beiaerTed 
for  argument  and  decision  upon  its  special  circumstances.  But  I  presume  I  aball  be 
so  understood  by  counsel  as  to  enable  them  to  agree  upon  their  decrees,  and  the  Btepi 
they  may  take  for  the  revision  of  my  judgment,  and  the  correction  of  the  erron  into 
which  I  may  have  fellen.  I  am  sensible  of  the  novelty  and  difficulty  of  some  of 
these  questions,  and  of  the  importance  of  their  being  settled  by  a  higher  Court  I 
shall,  therefore,  be  gratified  if  counsel  shall  invoke  the  decision  of  the  Circuit  Goart 
upon  these  points.  Rina^  J. 

Counsel  for  Claimants — ^Thomas  8.  Floumoy  and  Charles  Dabney. 

For  Creditor»— E.  K  Boulden,  James  M.  WhitUe,  and  W.  W.  Henry. 
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An  Index  of  iht  Cb^es  Chemded^  Eeveraedy  Dentedf  DovbUd^  Modified^  Lmiiedy  Ex' 
plainedf  and  Dietinffuisked,  by  the  Courts  of  Amerieaf  England  and  Ireland^  from  the 
earlieti  period  to  the  present  time.  By  Melville  M.  Biqelow,  author  of  the  Law 
of  &toppel,  ete.    Boston :  Little,  Brown  &  Ck>.,  1873. 

We  noticed  when  it  first  appeared  the  able  and  much  needed  work  of  Mr.  Bigelow 
on  the  Law  of  Estoppel.  We  found  therein  evidence  of  the  industry  of  the  author 
in  the  collection  of  authorities,  analytic  ability  in  the  treatment  of  the  gubject,  and 
judgment  in  the  deduction  of  the  principles  upon  which  the  decisions  were  made  to 
rest.  In  his  present  work,  these  qualities  again  appear  as  far  as  the  character  of  the 
compilation  will  permit.  The  profession  are  under  great  obligation  to  him  for  his  de- 
votion to  a  work  of  practical  utility  of  so  much  time  and  ability,  which  he  has  here- 
tofore shown  himself  capable  of  employing  in  the  line  of  original  search,  with 
credit  to  himself  and  advantage  to  legal  literature. 

The  immense  labor  required  in  this  new  work  may  be  gathered  from  the  fact  that 
there  are  about  twenty  thousand  cases  cited  as  having  been,  either  wholly  or  on  some 
one  or  more  points,  overruled,  modified  or  explained  **A11  the  reports,"  says  the 
author  in  his  preface,  '* American  and  foreign,  have  been  examined,  and,  for  the  most 
part,  page  by  page."  We  have,  by  means  of  some  of  our  own  notes  of  such  cases, 
tested  the  accuracy  of  the  references,  and  have  found  them,  so  &r  as  our  memoranda 
goes,  substantially  correct. 

The  utility  of  such  a  work  is  most  obvious.  In  the  multiplicity  of  law  reports  it 
is  easy  for  an  industrious  man  to  find  a  precedent  somewhere  on  almost  any  side  of 
any  point  of  law  not  altogether  free  from  doubt.  This  is  a  daily  increasing  evil. 
Mere  plodding  labor  will  take  the  place  of  discriminating  inteUect,  of  precedent  is 
all  that  is  required  to  control  decisions.  But  the  very  fact  of  discordancy  in  the 
decisions  will  compel  the  Courts  to  rely  less  upon  precedent  and  more  upon  princi- 
ple. The  role  of  the  civil  law  will  prevail  over  the  rule  of  the  common  law.  To 
enable  the  Judges  to  find  out  the  conflicting  decisions,  and  ascertain  and  weigh  the 
reasons  upon  which  they  are  made  to  rest,  some  such  work  as  the  one  before  us  is  in- 
dispensable. It  will  be  easy  to  find  whether  the  precedent  relied  on  has  been  re- 
viewed by  the  Courts,  and  the  grounds  of  such  review.  The  question  must,  in  such 
cases,  depend  upon  the  weight  of  the  reasoning  used  in  deducing  conclusions,  and 
not  upon  the  mere  fact  that  such  and  such  conclusions  had  been  previously  reached 
by  former  Courts. 

In  this  view  we  cordially  recommend  Mr.  Bigelow's  work  to  the  profession,  and 
especially  to  the  occupants  of  the  bench.  Let  us  have  sound  reasons  for  legal  decis- 
ions, and  not  precedents  alone,  cited  simply  because  they  are  precedents. 

Before  conduding,  we  must  specially  call  attention  to  the  fiict  that  the  author  has 
frequently  referred  to  cases  in  which  the  conclusions  of  some  of  our  most  distin- 
guished legal  text  writers,  as  laid  down  in  their  treatises  or  commentaries,  have  been 
either  denied,  qualified,  or  doubted.  Instances  of  such  references  will  be  found  under 
the  names  of  Abbott,  Qreenleaf,  Kent,  Story,  Parsons,  etc.  This  is  a  very  important 
and  useful  addition  to  the  general  plan.    Our  Courts  are  too  often  inclined  to  rest 
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their  deciHions  upon  the  mere  dicta  of  text  writers,  withoat  looking  carefully  into 
the  cases  cited  in  support,  or  sifting  the  reasons  given.  It  is  enough  that  a  distiih 
gtiiflhed  writer  has  laid  down  the  law  in  a  given  way.  Here  again,  the  effect  will  be 
to  induce  the  Courts  to  rely  less  upon  mere  authority  and  more  upon  reason  and 
principle.    And  anything  which  leads  to  such  a  result  can  not  but  be  desirable. 


Cock^s  Cbmmon  and  OivU  Law  JVodice  in  the  United  Stales  Courts.  A  Trtaiite  m  tk 
Common  and  CivU  Law  as  embraced  in  the  Jurisprudence  ijf  the  United  States,  By 
\Vm.  Archer  Cocke,  author  of  **  The  Constitutional  History  of  the  United  States.'^ 
New  York :    Baker,  Voorhis  &  Co,  publishers,  66  Nassau  street 

We  have  set  forth,  first,  the  title  upon  the  back,  and  then  that  npon  the  title-page 
of  this  book.  It  will  strike  the  reader  at  the  outset  that  the  two  are  by  no  means 
equivalent.  The  former  promises  a  work  defining  the  extent  to  which,  in  the  law  of 
remedy — the  practice — of  the  Federal  tribunals,  the  modes  of  the  two  systems  men- 
tioned in  the  title  respectively  obtain.  The  latter  promises  an  analysis  either  of  the 
jurisprudence  of  the  Union  as  contradistinguished  from  that  of  the  States,  or  of 
American  juriFprudence  generally,  in  respect  to  the  extent  to  which  the  common  and 
civil  law,  respectively,  prevail  in  its  composition.  CoUating  the  two  titles,  makes  it 
probable  that  by  the  term,  "jurisprudence  of  the  United  States,"  that  specially  of  the 
Union  is  intended.  This  is  confirmed  by  the  "  Preface,"  where,  after  a  few  loose, 
general  remarks  about  the  common  and  civil  law,  the  author  announces  it  as  his  pur- 
pose "to  draw  the  attention  of  the  jurist  of  the  country  to  the  constantly  increasing 
influence  of  the  civil  law  in  our  National  Courts."  Proceeding,  next,  to  the  "Intro- 
duction," we  are  thrown  into  perplexity  as  to  what  aim  the  writer  has  proposed  to 
himself.  In  his  opening  sentence  he  says:  "In  the  following  essay  I  have  endeav- 
ored to  illustrate  the  fundamental  importance  of  the  civil  law,  in  reference  to  a  fall 
and  clear  understanding  of  the  principles  of  equity  jurisprudence.**  Upon  page  11 : 
"Among  the  interesting  points  discussed  in  this  essay  are  the  principlen  of  theciril 
law  as  they  exist  in  the  jurisprudence  of  the  United  States;  while  that  of  the  States, 
under  their  separate  and  distinct  governments,  in  nearly  every  instance  is  based 
upon  the  common  law,"  &c.  But,  on  page  17:  "I  have  also  undertaken  to  disctnt 
some  of  the  analogies  of  the  common  and  civil  law,  and  shown  by  the  history  of  each 
how  these  two  great  streams  of  law  often  intermingled  in  American  jurisprudence.'' 

It  is  obvious  enough  from  these  brief  extracts  that  the  writer  has  had  no  distinct 
aim.  Sometimes  the  practice  of  the  Federal  tribunals,  sometimes  the  special  juris- 
prudence of  the  Union,  sometimes  the  jurisprudence  of  the  United  States  in  the  sense 
of  American  jurisprudence  generally,  and  sometimes  something  else  has  been  uppe^ 
most  in  his  mind.  He  must,  however,  of  coun>e,  have^  for  the  most  part,  understood 
himself  as  confined  to  a  survey  of  the  special  jurisprudence  of  the  Union.  This  ma/ 
be  considered  as  consisting,  first,  of  questions  arising  under  the  Constitution  and  laws 
of  the  Union,  with  respect  to  which  the  ultimate  decision  lies  with  the  Supreme Coart 
of  the  United  States ;  secondly,  of  such  portions  of  the  law  as  are  administered  ex- 
clusively by  the  Federal  tribunals,  such  ns  the  law  of  admiralty,  patent  rights,  ix,; 
and  thirdly,  of  those  branches  of  law  where  the  Federal,  though  exercising  jurisdic- 
tion concurrently  with  the  State  tribunals,  yet  act  independently  of  State  deciiiionB,  as 
in  equity,  and  in  those  departments  of  law  such  as  the  law  of  negotiable  paper,  where 
general  principles  are  administered  uniformly  throughout  the  country. 

Now  a  work  upon  the  extent  to  which  the  practice  of  the  common  and  civil  Uv» 
refpeclively,  is  administered  in  the  Federal  Courts,  would,  of  course,  credit  the  ad- 
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miralty  and  equity  practice  to  the  civil  law.  As  to  the  practice  in  suita  at  law,  thifl, 
under  the  process  acts  of  Congress,  would  follow  the  practice  of  the  Courts  of  the 
States  where  the  Federal  tribunals  might  sit,  respectively.  Where  the  common  law 
process  obtains,  the  Federal  Court  practice  would  be  at  common  law ;  where  the  prac- 
tice was  by  petition  and  answer,  it  would  follow  the  course  of  the  civil  law.  Our 
author  has  evidently  gone  into  no  such  inquiry  as  this  subject  would  involve. 

An  investigation  into  the  extent  to  which  the  common  and  civil  law,  respectively 
enter  into  the  composition  of  the  special  jurisprudence  of  the  Union,  opens  up  a  large 
field,  assuredly.  Here,  again,  we  must,  at  the  outset,  credit  the  greater  part  of  ad- 
miralty and  equity  to  the  civil  law.  Constitutional  law  can  not  be  said  to  belong  to 
either  system,  involving  simply  the  construction  of  the  Constitution,  «&c. — the  inter- 
lacing of  the  State  and  Federal  fibers  in  the  fabric  of  our  American  system.  As  to 
the  "  law,"  considered  apart  from  equity  and  admiralty,  the  inquiry  to  what  extent 
this  has  been  from  the  earliest  times  tinctured  with  the  civil  law,  presents  of  itself  a 
work  of  great  magnitude.     Assuredly  our  author  has  attempted  nothing  of  this  kind. 

Doubtless,  from  the  authoritative  tone  in  which  he  speaks  of  the  principles  of  the 
civil  law,  the  writer  has  quaffed  deeply  therefrom,  but  from  the  evidence  deducible 
froi?i  his  treatise  itself,  it  could  not  be  ascertained  that  he  had  ever  read  a  page  of  any 
civil  law  treatise.  What,  then,  has  he  attempted  ?  Let  the  following  brief  synopsis 
of  his  work  answer : 

Chapter  I  contains  some  extremely  general  observations  upon  the  common  and 
civil  law  systems,  such  as  any  one  might  make  after  reading  Blackstone*s  or  Kent^s 
Commentaries.  Chapter  II  discusses  the  question  whether  the  United  States  Courts 
possess  any  criminal  jurisdiction  at  common  law,  a  question  long  since  settled  in  the 
negative.  Chapter  III,  entitled,  "Admiralty  and  Maritime  Law,"  runs  into  a  discus- 
sion of  the  questions  whether,  in  criminal  cases,  the  jury  are  judges  of  the  law  as 
well  as  of  the  fact,  and  whether  Art.  V,  Amendments  Constitution  U.  S.,  precludes 
new  trials  in  criminal  cases,  and  has  little  to  say  about  anything  else.  Chapter  IV, 
upon  "Suits"  generally,  discusses  almost  exclusively  the  jurisdiction  of  the  United 
States  Courts  in  admiralty.  Chapter  V,  entitled,  "Influence  of  the  Civil  over  the 
Common  Law,"  consists  of  some  general  and  loose  observations  upon  the  indebted- 
ness to  the  civil  law  of  the  equity  jurisprudence  of  England,  the  policy  of  adminis- 
tering law  and  equity  by  one  tribunal,  and  the  manner  ^n  which  equity  jurisdiction 
grew  out  of  the  imperfections  of  the  common  law — observations  which  may  be  found 
much  better  set  forth  in  any  of  the  standard  treaties  upon  equity.  Chapter  VI,  en- 
titled, "  The  Influence  of  the  Conflict  of  Laws  on  the  Common  Law,"  consists  of  some 
vague  remarks  upon  the  obligations  of  this  branch  of  jurisprudence — the  conflict  of 
laws — to  the  civil  law;  informs  us  that  "Story,  Kent,  Wheaton,  and  Livermore,  all 
American  writers,  have  done  more  in  modem  times  to  develop  this  great  system  than 
all  the  continental  writers,  where,  too,  the  doctrine  had  been  in  daily  application  for 
centuries ;"  descants  a  little  about  the  lex  loci  omtractus  and  the  lex  fori;  a  little  about 
the  lien  of  judgments ;  a  little  about  the  law  of  guaranty  with  reference  to  the  neces- 
rity  of  notice  to  the  guarantor ;  and  then  the  chapter  runs  into  a  discussion  of  the 
appellate  jurisdiction  of  the  United  States  Supreme  Court,  the  principle  that 
the  Court,  State  or  Federal,  which  first  obtains  possession  of  property  can  not  be 
ousted  of  its  poseeswion  by  process  of  the  other  (a  matter  having  no  connec- 
tion with  the  doctrines  governing  cases  of  conflicts  of  laws,  arising  frequently 
between  Courts  both  under  the  game  jurisdiction),  and  the  enlargement  of  Fed- 
eral jurisdiction  brought  about  by  the  war,  <tc.  Chapter  VII,  entitled,  "Legisla- 
tion and  jurisprudence,"  as  might  by  this  time  be  expected,  has  little,  if  any,  bearing 
upon  the  subject  suggested  by  the  title,  consisting  mainly  of  a  discussion  as  to  the 
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ooostitudonalitf  of  the  recent  amendments  to  the  Constitution  of  the  United  States, 
and  the  manner  in  which  the  question  Hhould  be  treated  by  the  Supreme  Court  if 
raided  before  it«  Something  \»  also  said  as  to  the  concurrent  jurisdiction  in  certain 
cases  of  the  States  and  the  Union,  and  the  confasion  of  jurisdiction  over  certain 
crimes  created  by  the  Enforcement  Acts.    This  winds  up  the  volume. 

We  have  never  perused  a  law  book  written  with  less  unity  of  purpose.  If  con- 
densed by  an  intellectual  screw  press,  the  solid  bulk  of  the  work  would  be  exceed- 
ingly snrall.  The  style  is  characterized  by  the  same  looseness  and  want  of  precision 
which  pervade  the  matter.  What  will  be  thought  of  such  an  inaccuracy  as  this  (sec 
page  165):  **  At  as  early  a  period  as  the  yeai  1803,  the  Supreme  Court  of  the  United 
States  decided  that  Congress  cannot  confer  on  the  National  Courts  any  original  juris- 
diction.'* In  support  of  this  astounding  assertion  reference  is  made  to  Mcarbwy  v. 
Madwon,  1  Cranch.,  137,  which  shows  that  what  was,  or  should  have  been,  intended, 
was  that  Congress  could  not  enlarge  the  original  jurisdiction  of  the  Supreme  Court. 

We  can  say  absolutely  nothing  in  commendation  of  this  book.  It  puts  us  in  mind 
of  Dr.  Johnson  9  comment  upon  a  leg  of  mutton  of  which  he  once  partook,  of  which 
he  said  that  it  was  ill  fed^  ill  kept,  ill  killed,  ill  cooked,  ill  dressed,  ill  seasoned,  and 
ill  seireJ. 


A  Treatise  an  Fads  as  Sxthjed  of  Inquiiy  by  a  Jwy,  By  James  Bah,  Barrister 
at  Law.  Thii*d  American  Edition :  By  John  Townshend,  Counsellor  at  Law. 
Baker,  Voorhis  &  Co.,  Publishers,  New  York. 

Although  this  work  has  long  been  recognized  as  a  standard  authority  upon  the 
subject  of  which  it  treats,  its  merits  entitled  it  to  far  more  than  ordinary  notice  at 
our  hands.  The  subject  in  itself  of  such  importance,  is  by  the  author  handled 
with  the  rare  tact  and  skill  of  a  thorough  master  of  this  branch  of  jurisprudence, 
and  yet  with  the  grace  and  elegance  of  an  accomplished  liUeratevr,  From  writers  on 
legal  subjects  we  ordinarily  anticipate  a  dry  rehearsal  of  established  principles,  sus- 
tained by  reference  only  to  the  long  records  of  judicial  decisions.  But,  in  this  work, 
Mr.  Ram,  has  pursued  a  plan  at  once  original  and  pleasing.  To  copious  erudition 
and  accurate  Investigation,  united  clearness  of  expression,  and  aptness  of  illustra- 
tion. To  those  outside  the  legal  profession,  to  those  who  have  never  studied  the  ap. 
plications  of  legal  principles  to  established  facts,  nor  witnessed,  in  the  Court  room, 
the  gladiatorial  sword-play  between  counsel  and  witness,  a  '^Treatise  on  Facts,''  might 
appear  the  very  embodiment  of  uselessness.  Perchance,  even  some  of  the  profes- 
sion would,  from  such  a  source,  anticipate  naught  else  than  insignificant  truisms  and 
dreary  platitudes.  Such  a  misconception  of  the  dignity  of  the  sul^ject  can  arise  only 
from  inattention  to  what  is,  in  the  preface  to  the  work,  so  aptly  denominated  "The 
Philosophy  of  Evidence."  Works  on  the  law  of  evidence  may  treat  of  long  estab- 
lished legal  principles,  yet  they  frequently  fail  to  investigate  the  origin  of  the  knoirl- 
edge  of  those  facts,  whose  importance,  as  an  element  of  judicial  decision,  they  so  freely 
discuss.  To  a  correct  and  thorough  understanding  of  the  law  of  evidence,  we  deem 
a  critical  investigation  of  the  sources  and  means  of  knowledge  a  most  valuable  as- 
sistant, if  not  an  absolute  necessity.  This  work  of  Mr.  Ram  may,  therefore,  be  well 
considered  as  a  valuable  compliment  to  the  learned  treatises  of  Phillips,  Starkie  and 
Greenleaf,  or,  rather,  as  an  appropriate  preliminary  to  the  study  of  those  authors. 

In  the  investigation  of  the  source  of  the  knowledge  of  facts,  Mr.  Ram  fint  treats 
of  the  "perception"  of  external  objects  and  sounds,  next  of  the  "impreraion  thereby 
produced,  and,  lastly,  of  the  "reproduction"  of  such  impressions  for  the  benefit  of 
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others.  In  the  amplification  of  these  several  divisions,  he  discusses  the  various 
grades  of  perceptive  power,  the  manner  in  which  impres^fions  are  produced  or  effaced, 
and  the  fidelity  or  inaccuracy  with  which  they  are  reproduced,  all  of  these  variances 
being  shown  to  be  largely  dependent  upon  the  different  capacities  of  the  subjects  per- 
ceiving. The  original  analysis  needs  no  commendation  for  correctness,  and  the  il- 
lustrations of  the  various  propositions,  while  ofttimes  singular,  are,  nevertheless, 
appropriate  and  pleasing.  The  author  calls  to  his  aid  his  varied  and  extensive  ac- 
quaintance, not  only  with  the  tedious  annals  of  the  law,  also  with  the  more  pleasing 
records  of  civil  history,  and  the  charming  lyres  and  stirring  dreams  of  poetry.  From 
these  ipaterials,  rich,  rare  and  attractive,  the  author  makes  of 'his  page  a  charming 
mosaic,  affording  to  eye  and  mind  a  grateful  relief  after  the  tedium  and  monotony 
attending  much  legal  literature. 

Subjoined  to  the  discussion  of  "The  Philasophy  of  Evidence,"  is  a  practical  ap- 
plication of  the  principles  laid  down,  in  treating  of  the  ^'probability"  of  the  cor- 
rectness of  inference  from  proven  facts,  of  the  ^'Credit  of  Witnesses."  and  of  "Con- 
clusions from  Facts."  These  dissertations,  in  themselves  interesting,  are  agreeably  di- 
versified by  remarkable  "instances"  culled  from  the  history  of  celebrated  trials,  and 
from  the  biographies  of  such  noted  advocates  as  Erskine,  Curran,  O'Connell  and 
others. 

The  chapter  on  Advocacy  is  marked  by  ability  of  the  highest  order.  To  a  discus- 
sion of  the  "ethics"  of  law,  it  adds  practical  suggei^tions  of  substantial  value,  and, 
while  counteracting  and  exposing  the  fallacy  of  popular  prejudice,  is  a  graceful,  yet 
modest,  tribute  to  the  honor  of  the  high-toned  advocate. 

The  "Appendix"  is,  by  no  means,  the  l&ist  valu<ible  or  attractive  portion  of  the 
work,  in  itself  constituting  a  manual  for  the  guidance  of  the  inexperienced  practi- 
tioner. It  contains  David  Paul  Brown's  "Golden  Rules  for  the  Examination  of 
Witnesses,"  abridgment  of  Mr,  Cox's  valuable  treatises  on  this  last-named  subject, 
and  on  the  "Opening  of  a  Case  to  the  jury,"  Hoffman's  "Fifty  Resolutions  in  regard, 
to  Professional  Deportment,  and  a  number  of  Interesting  Cases  of  Mistaken  Personal 
Identity." 

Upon  the  whole,  we  can  cheerfully  recommend  the  work  to  the  profession  as  being 
not  only,  from  the  correctness  oLits  doctrines,  and  the  clearness  of  their  expression 
a  valuable  adjutant  in  practice,  out  also,  from  the  originality  of  its  conception  and 
attractiveness  of  structure,  an  agreeable  relief  after  the  dryness  and  monotony  at- 
tending much  of  the  literature  of  the  law. 


Kerr  on  Fraud  and  Mistake,  By  William  Wiluamson  Kerr,  of  Lincoln's  Inn, 
Barrister  at  Law,  with  notes  to  American  Cases,  by  Orlando  F.  Bump,  Coun- 
sellor at  Law.    Baker,  Voorhis  &  Co.,  N.  Y. 

This  is  a  work  of  456  pages,  based  upon  the  English  decisions,  with  foot  notes 
added  by  the  American  author,  containing  brief  comments  on  the  text  and  full  refer- 
ences to  American  decisions.  It  comprises  that  interesting  and  important  depart- 
ment of  law  in  which  legal  and  ethical  principles  are  so  intimately  blended  and 
which  constitutes  the  chief  source  of  equity  jurij^diction.  The  work  opens  with  the 
subject  of  fraud,  and  after  a  few  pages  of  "General  Considerations,"  it  takes  up  succes- 
sively the  specific  subjects  of  misrepresentation  and  concealment,  presumptions  of  fraud 
arising  from  the  inequality  of  the  parties  and  inadequacy  of  consideration,  fraud 
upon  third  parties,  miscellaneous  frauds,  how  tlie  right  to  relief  may  be  lo^t,  remedies, 
pleading,  parties  and  proof.      It  concludes  with  a  chapter  on  mistakes.      The  work 
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treats  of  an  immenRe  variety  of  questions  arising  under  these  heads,  and  seems  to 
have  exhausted  all  the  English  decisions  which  come  within  the  perview  of  its  sub- 
ject. If  we  have  any  criticLam  at  all  to  offer,  it  is  upon  that  feature  possessed  by 
too  many  of  our  legal  works  and  especially  those  by  English  authors.  We  allude  to 
that  timid  reliance  upon  adjudicated  cases  which  prevails  with  those  authors  in 
whose  estimation  nothing  is  law  but  precedent.  Such  authors  seem  to  feel  un- 
authorized to  declare  the  law  upon  any  question  which  has  not  been  actually  decided 
by  the  courts,  and  their  works  are  to  too  great  an  extent  the  statement  in  the  con- 
crete of  the  facts  of  particular  cases  and  the  manner  in  which  they  were  decided. 
Our  idea  of  a  legal  work  is  that  it  should  be  systematic  and  exhaustive ;  exhaustive 
not  only  of  the  cases^  but  of  tiie  subject  of  which  it  treats.  It  should,  by  a  process 
of  induction,  endeavor  to  deduce  general  principles  from  the  decisions,  and  use  the 
application  contained  in  the  cases,  if  at  all,  only  for  purposes  of  occasional  illustra- 
tion. And,  in  our  estimation,  the  opinion  of  an  author  who  haA  read,  analysed  and 
classified  all  that  has  been  decided  upon  a  given  subject,  and  has  carefully  thought 
over  the  whole  field  occupied  by  it,  is  worthy  of  quite  as  much  consideration  as 
thnt  of  a  judge  on  the  bench  who  is  called  upon  to  decide  only  an  isolated  question. 
However,  the  work  in  question  Ls  quite  an  extended  treatise  and  will  prove  one 
of  great  value.  The  fact,  too,  that  the  author  had  seldom  chosen  to  venture  beyond 
the  ac^udicated  cases,  will  doubtless  be  regarded  by  many  members  of  the  profession 
as  a  merit  rather  than  a  defect.  Tlie  notes  of  the  American  author,  while  not  pre- 
tending to  exhaust  the  American  law,  will  prove  of  great  value  to  the  American 
lawyer.  The  book  is  written  in  good  style,  and,  mechanically,  is  all  that  could  be 
desired. 


Leading  and  Sdect  Oases  on  Trusts,  With  extended  Abstracts  of  important  cases;  ex- 
planatory and  critical  Notes;  and  numerous  citations  of  authorities  bearing  on 
every  branch  of  the  Law  of  Trusts.  Also,  a  full  Report  of  the  Great  Case  of  the 
Covington  <t'  Lexington  RaUroad  Company  v.  Bobt.  B,  Bowler's  Heirs  ei  al,  just 
decided  at  the  Winter  Term,  1873,  of  the  Court  of  Appeals  of  Kentucky.  By 
Peter  Zinn,  of  the  Cincrnnati  Bar.    Robert  Clarke  &  Co.,  Cincinnati. 

"We  take  pleasure  in  recommending  this  publicati8n  to  the  profession.  The  cases 
are  well  selected,  and  the  editor's  notes  full  and  pertinent.  We  expect  in  our  next 
uspue  to  give  a  review  and  criticism  of  the  opinion  of  the  Court  of  Appeals  of  Ken- 
tucky in  the  great  case  of  the  C.  <fc  L.  R.  R.  Co.  v.  Bowler  heirs. 


We  have  received  the  argument  of  Col.  R.  W.  Woolley,  of  the  Louisville  Bar,  in 
the  case  of  the  Northern  Bank  of  Kentucky  v.  B.  J,  Adams^  JKrc  x,  involving  ques- 
tions of  Inteniatipnal  Law,  but  have  been  prevented  by  press  of  business  from 
examining  it  with  any  degree  of  care.     We  anticipate  pleasure  in  its  perusal 


We  have  received  from  Messrs.  B»ker,  Voorhis  &  Co.,  of  New  York,  a  copy  of 
the  second  edition  of  Townshend  on  Slander  and  Libel.  A  hasty  glance  at  its 
<'ontent8  persuades  us  thatjt  is  well  worthy  of  a  more  careful  examination  than  we 
have  been  able  to  give  to  It  since  its  reception.  In  the  next  number  of  the  Review, 
however,  we  hope  to  show  to  the  profession  that  it  is  a  work  well  meriting  their  ap- 
probation and  patronage,  and  consequently  we  defer  until  then,  any  extended  notioe 
of  its  cimtents. 
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SwEKTWATER,  Tenn^  August  23,  1873. 
Mesgrs.  Frank  T,  Reid  &  Cb.,  Nashmlle^  Jhin.: 

Gentlemen— In  subscribing  for  the  Southern  Law  Review  I  did  so  in  the  full 
belief  that  its  columns  were  to  be  devoted  to  Southern  law  literature,  and  not  to  be 
filled  with  such  trash  and  supposed  law,  as  sustain  the  political  party  now  plunder- 
ing and  stealing  the  substance  of  the  country.  When  I  subscribe  for  a  legal  journal 
coming  from  the  North  I  expect  nothing  more  than  to  be  reminded  of  the  fact,  that 
in  going  with  the  South  in  her  late  struggle,  I  committed  the  odious  crime  of 
treason,  but  when  I  take  a  legal  journal  published  in  the  South  I  am  rather  surprised 
at  such  charges  against  me.  In  the  last  April  number  of  your  Review  I  find  an  ar- 
ticle on  the  Rebellion.  The  most  extreme  mea*«ure8  ever  entertained  by  the  old  Fed- 
eral party  do  not  go  so  far  in  favor  of  consolidation.  In  fact,  it  attempts  to  defend 
all  the  vicious  measures  of  the  Radical  party  growing  out  of  the  war.  Fur  such  an 
article  to  cove  from  a  Southern  man,  and  be  published  in  a  Southern  Law  Review, 

goes  beyond  my  comprehension  of  what  the  duties  of  such  publishers  arc 

Very  truly,  W.  L.  Harbison. 

We  answer  the  above  only'for  the  reason  that  we  wish  it  distinctly  understood,  once 
for  all,  that  the  Southern  Law  Review  was  never  intended  or  designed,  and  will 
never  be  used,  so  long  as  the  present  proprietors  own  and  control  it,  as  an  instrument 
to  maintain  and  defend  the  political  opinions  of  any  party  or  section.  It  is  a  legal, 
not  a  political,  periodical.  Its  purpose  and  design  is,  to  aid  in  the  growth  and  ex- 
pression of  legal  thought  and  culture,  and  to  succeed  in  this  its  columns  are  open  to 
the  discussion  and  investigation  of  all  subjects,  properly  within  it«  province, /rom  any 
afuL  every  aUmd-poirUy  only  requiring  in  their  treatment  evidence  of  ability  and  care. 
If  our  correspendent  will  prepare  an  answer  to  the  article  in  our  April  number  on 
the  Rebellion,  marked  by  e<|ual  le(;al  acumen  and  careful  thought  and  study,  we  as- 
sure him  it  will  give  us  great  pleasure  to  lay  it  before  our  readers.  We  refuse,  how- 
ever, in  advance,  any  political  homily,  or  justification  and  defense  of  the  political 
action  of  the  Southern  States  in  seeking  to  sever  their  connection  with  the  Federal 
Union.  He  must  look  at  the  subject  through  "  legal  spectacles.''  This  is  our  idea  of 
how  a  Law  Review — even  a  Southern  one — should  be  conducted.  There  are,  assur- 
edly, enough  political  journals  South  enj^aged  in  the  patriotic  refrain  of  lugubrious 
misereries  over  the  Lost  Cause  without  our  participating  in  the  wake.  We  positively 
refuse.  In  fact,  we  are  sick  of  all  this  usele-^  and  ceaselt^-)  unmanly  lamentation,  and 
verily  believe  that  we  are  engaged  at  something  more  pleasant,  profitable  and  honor- 
able. During  the  war  we  were  Confederate  privates,  and  tried  to  do  our  duty  as 
such.  At  present  we  are  citizens  of  the  Unite<l  States,  engaged  in  the  publication  of 
a  Law  Review,  and  shall  try  to  do  our  duty  equally  as  well  in  this  new  position. 


With  this  number  ends  the  second  volume  of  the  Southern  Law  Review.  It8 
succeesful  establishment  as  a  first-class  law  journal  has  not  been  an  easy  matter,  and 
it  is  with  a  sigh  of  relief  that  we  look  back  and  see  that  the  worst  part  of  the  road 
10  over.    It  is  very  true  what  a  correspondent  wrote  us  only  a  few  days  since  that 
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''all  the  legal,  medical,  literary,  and  even  theological  magazineB,  which  have  at- 
tempted to  struggle  into  exif^tence  South  since  the  close  of  the  late  war,  have  been, 
almost  invariably,  *  smothered  *  by  a  studied  neglect.**  So  true  is  this  that  many  arc 
deterred  from  supporting  a  periodical  published  South  for  the  only  reajson  that  they 
feel  sure  it  will  prove,  like  so  many  of  its  predecessors,  short-lived.  This  feeling,  we 
are  certain,  can  no  longer  operate  to  our  prejudice.  The  Review  is  an  assured 
success. 


Wher^  subscribers  fail  to  receive  their  numbers  they  should  so  inform  us  at  the 
earliest  moment,  that  we  may  at  once  supply  them.  It  works  great  injustice  to  us  to 
write  months  afterwards  that  this  or  that  number  has  never  been  received,  and  assign 
this  as  a  reason  why  the  subscrii)tion  pince  has  not  been  remitted  earlier.  "We  are 
conscious  of  having  been  at  all  times  willing  to  do  any  and  every  thing  that  could  in 
any  view  be  fairly  expected  of  us,  and  it  is  not  through  any  fdult  on  our  part  that 
mistakes  have  occurred ;  mistakes  operating  here  and  there  seriously  to  our  prejudice 
and  hurt.  We  send  a  copy  of  each  number  as  it  comes  out  to  every  subscriber,  and 
if  any  fail  to  receive  it,  it  must  be  owing  to  some  neglect  either  in  the  Post  Office 
Department,  or  else  in  the  party  himself;  it  certainly  is  not  with  us.  We  have  the 
right  to  presume,  after  the  lapse  of  a  reasonable  time,  that  each  subscriber  has  re- 
ceived his  copy,  and  it  is  very  unjust  to  us  when  under  this  impression,  we  send  out 
our  accounts  to  have  them  refused  on  the  ground  that  this  or  that  number  has  not 
been  received. 


During  all  the  time  that  John  K.  Brady  was  on  the  Bench  of  the  Common  Pleas, 
his  brother,  James  T.  Bkady,  would  not  accept  a  retainer  in  any  cause  tried  before 
that  tribunal  because  his  relative,  in  his  capacity  as  Judge,  might  be  called  upon, 
through  the  channel  of  a[)peal  or  otherwise,  to  express  an  opinion  upon  the  law  or 
merits  of  a  controversy  in  which  Mr.  Brady,  as  advocate,  was  interested. — N&d  York 
Daily  Eegister, 

All  honor  to  James  T.  Brady.    Let  lawyers  everywhere  follow  his  example 


Parties  who  wish  to  discontinue  their  subscription  should  so  notify  us  at  once,  oth- 
erwise they  will  be  considered  as  desiring  it  renewed. 


Bound  volumes  of  the  Southern  Law  Review,  for  1872  and  1873,  for  sale  at 
this  office — $6.00  per  volume,  bound  in  calf. 


Attorney's  cards  will  be  pnbllshed,  to  iiecnpy  a  space  of  oae-luur  taie^ 
Iwoeolamnstotlie  pagre,  hereafter.    Charge  for  tbe  same,  $lJSO  for 
Iniiertloii. 


O  3E3:  A.IIT 

OP  THE 
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[Take  Notiee.— iVb  one  Jtat  atUharity  from  iw  to  receive  or  receipt  for  tubecripUoru. 
We  respectfully  request  thoee  of  oar  snbecribers  who  have  failed  to  remit  as,  to  do  so  at  once— either 
by  P.  O.  money  order  or  check,  at  oar  riak.] 
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tt 

H.  R.  Withers, 

tt 

Lafayette, 

John  B.  Burton, 

Lewisville. 

tt 

J.  G.  Johnson, 

cc 

tt 

J.  M.  Montgomery, 

It 

tt 

Young  &  Cook, 

tt 

lAwrenoe, 

Geo.  Thomburgh, 

Smithville. 

Lincoln, 

D.  H.  Rousseau, 

Star  City. 

Little  River, 

W.  D.  C.  Hankins, 

Rocky  Comfort. 

tt 

L.  J.  Joyner, 

tt 

tt 

G.  D.  Britt, 

Richmond. 

Lonoke, 

John  C.  England, 

Lonoke. 

Madison, 

John  S.  Polk, 

Huntsville. 

tt 

Ellas  Harrell, 

Drake's  Creek. 
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COUNTT. 

JSfAMM, 

Post  Oftiob. 

Monroe, 

MarstonA  Ewaa, 

Clarendoo. 

u 

Price  &  Greene, 

tt 

u 

Geo.  W.  Maberiy, 

Cotton  Plant. 

Montgomery, 

George  G.  Latta, 

Mt.  Ida. 

Peny, 

B.  S.  Da  Bose, 

Penyville, 

ti 

John  L.  W.  Mathews, 

u 

Phillips, 

Bruton  &  Davis, 

Helena. 

(1 

P.  0.  Thweat, 

tt 

u 

Palmer  A  Sanders, 

M 

tt 

Monroe  Anderson, 

U 

Polk, 

S.  M.  White, 

Dallas. 

Pope, 

Shapard  &  Bajliss, 

Dover. 

PouiMett, 

Brown  St  Cobb, 

Harrisburg. 

Prairie, 

Horace  P.  Vaughan, 

Duvall's  Blufil 

M 

Wm.  T.  Jones, 

CI 

it 

J.  £.  Gatewood, 

Des  Arc 

u 

J.  a  Thomas, 

u 

Pulaski, 

Clark  &  Williams, 

LitUe  Hock. 

« 

Fbj  Hempstead, 

u 

<i 

Wassell  &  Moore, 

ft 

«i 

W.  F.  Grove, 

tt 

Randolph, 

John  McCoj, 

Pocahontas. 

u 

T.  J.  BatcliffB, 

(( 

Saline, 

McKinlej  A  Merritt, 

Benton. 

« 

Sam.  H.  WhiUhome, 

u 

Scott, 

Bates  &  Latta, 

Waldren. 

« 

K  T.  Walker, 

BUick  Jack. 

Sebastian, 

Ben.  T.  Du  Val, 

Fort  Smith. 

<i 

Horace  L.  Stiles, 

<i 

u 

John  T.  Horlej, 

u 

« 

J.  H.  Sparks, 

u 

ti 

Bice  A  Bice, 

Greenwood. 

Sevier, 

J.  H.  Lathrop, 

Locksborg. 

it 

A.  C.  Steel, 

u 

Sharp, 

Joseph  L.  Abemethy, 

Evening  Shade. 

tt 

A.  A.  Clarke, 

M 

u 

W.  M.  Davidfeon, 

tt 

u 

8am.  H.  Davidson, 

M 

St  Francis, 

Poindexter  Donn, 

Forest  aty. 

tt 

Geo.  L.  Brown, 

Madison. 

Union, 

John  H.  Carleton, 

El  Dorado. 

Washington, 

A,  M.  Wilson, 

Fayetteville. 

Washita, 

L<«ke  A  Salle, 

Camdoi. 

White, 

B.  D.  Turner, 

Searcy. 

YeU, 

(Hbeon  A  Toomer, 
ARIZONA  TKRRrrOBY. 

Dardenelle. 

Prima, 

J.  £.  McCaffry, 

TuGKm. 
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CALIFORNIA. 

COUKTY. 

Naiob. 

Post  Office. 

Fresno, 

C.  G.  Sayle, 

Millerton. 

Lassen, 

J.  S.  Chapman, 

Susanville. 

Mariposa, 

J.  B.  Campbell, 

Mariposa. 

Napa, 

J.  E.  Pond, 

Napa  City. 

Sacramento, 

Bobert  C.  Clark, 

Sacramento. 

San  Francisco, 

Campbell,  Fox  &  Campbell, 

San  Francisco. 

it 

Provines  &  Johnson, 

u 

San  Joaquin, 

Joseph  M.  Cayis, 

Stockton. 

Santa  Clara, 

E.  A.  Clark, 

San  Jose. 

Stanislaus, 

T.  A.  CaldweU, 

Knight's  Ferry. 

Tulare, 

a  C.  Brown, 

COLORADO. 

Visalia. 

Boulder, 

G.  Berkley, 

Boulder. 

Gilpin, 

Lewis  C.  Bockwell, 
CONNBCTICtTT. 

Central  Gty. 

Fairfield, 

Treat  &  Bullock, 

Bridgeport. 

Litchfield, 

Chas.  B.  Andrews, 

Litchfield. 

Kew  London, 

Wait  &  Swan, 

DELAWARE. 

Norwich. 

Kent, 

EliasS.  Beed, 

Dover. 

NewCaatl^ 

Edward  Bradfbrd,  Jr^ 

Wilmington. 

DISTRICT    OF    COLUMBIA. 

F.  P.  B.  Sands, 

Washington. 

James  H.  Embry, 

f( 

FLORIDA. 

Alachua, 

Finley  &  Finley, 

Gainsville. 

Bradford, 

Wm.  W.  WUls, 

Lake  Butler. 

Calhoun, 

Oliver  P.  Fannin, 

Abe  Spring. 

Columbia, 

B.  W.  Broome, 

TAke  City. 

Duval, 

F.  I.  Wheatbn, 

Jacksonville. 

u 

James  Bell, 

« 

it 

W.  R.  Anno, 

<< 

it 

H.  A.  Pattison, 

u 

Escambia, 

E.  A.  Perry, 

Pensacola. 

« 

J.  Dennis  Wolfe, 

u 

« 

B.  L.  Campbell, 

It 

II 

A.  E.  Maxwell, 

tt 

Franklin, 

H.  G.  Townsend, 

Apalachicola. 

it 

M.  C.  Pickett, 

<i 

Gadsden, 

Davidson  &  Love, 

Quincy. 

It 

John  W.  Malone, 

tt 

u 

Stephens  &  Love, 

tt 

u 

Edward  Owens, 

tt 

u 

A.  K.  Allison, 

tt 
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COUKTY 

Nave. 

Post  Omci. 

Hamilton, 

Henry  J.  Stewart, 

Jasper. 

HilleborOy 

Henderson  &  Henderson, 

Tampa. 

i( 

J.  B.  WaU, 

u 

u 

H.  S.  Mitchell, 

tl 

Jackson, 

G^rge  S.  Hawkins, 

M^^ri^nq^^ 

(( 

Wm.  H.  MUton, 

fC 

it 

Frank  Baltzell, 

<i 

Jefferson, 

Scott  &  Clarke, 

Monticello. 

Leon, 

Walker  &  Baker, 

Tallahassee. 

u 

R  B.  Hilton, 

II 

Madison, 

Hunter  Pope, 

Madison. 

Marion, 

Hugh  E.  MUler, 

Ocala. 

Monroe, 

Witer  Bethel, 

Key  West 

}} 

G.  Bonne  Patterson, 

n 

Nassaa, 

Felix  Tiivingston, 

Femandina. 

>} 

Bobert  M.  Smith, 

n 

V 

John  Friend, 

II 

Orange, 

James  J.  Dayis, 

Orlando. 

St.  Johns, 

W.  Howell  Bobinson, 

St  Auguatioe. 

Santa  Bosa, 

John  Chain, 

Milton. 

Sumpter, 

A.  C.  Clark, 

Sumpterville. 

Suwanee, 

Wm.  Bryson, 

Live  Oak. 

»» 

J.  F.  WHte, 

II 

Walton, 

D.  G.  McLeod, 

Knox  Hill. 

tj 

Daniel  Campbell, 

GEORGIA. 

Euchee  Anno. 

AppUng, 

John  F.  DeLacey, 

Graham. 

Baldwin, 

W.  G.  McAdoo, 

MiUedgeyiUe. 

tf 

Sanford  &  f^lrman, 

II 

>) 

Wm.  McKinley, 

II 

Bartow, 

Robert  W.  Murphey, 

Cartenville. 

>i 

John  Coxe, 

II 

»> 

Abda  Johnson, 

tt 

n 

Wofford  &  Milner, 

tr 

tf 

Warren  Akin, 

It 

Bibb, 

Nisbets  &  Jackson, 

Maoon. 

9) 

R.  W.  JemiRon, 

tt 

n 

W.  A.  Lofion, 

II 

w 

C.  B.  Wooten, 

» 

n 

Lanier  &  Anderson, 

n 

it 

John  Rutherford, 

tt 

V 

T.  J.  Sinunons, 

II 

n 

B.  &  W.  B.  Hill, 

» 

» 

Thomas  B.  Cox, 

ft    . 

Brooks, 

John  G.  McCall, 

Quitman, 

tt 

S.  T.  Kingsbery, 

ft 

II 

Edward  R.  Harden, 

tt 

Bullock, 

E.  C,  Moeeley, 

Statesboio. 
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Q  E  O  B  Q I  A—Qmlinved. 


County. 

Naks. 

Foot  Office. 

Burke, 

John  D.  Ashton, 

Waynesboro. 

» 

Wm.  Wamock, 

Lester's  District, 

Calhoun, 

J.  J.  Beck, 

Morgan. 

Camden, 

J.  M.  Amow, 

St  Mary's. 

Campbell, 

Tidwell  &  Boan, 

Fairbum, 

Carroll, 

G^rge  W.  Austin, 

Carrollton. 

n 

Oscar  Beese, 

>» 

n 

George  W.  Harper, 

» 

it 

B.  L.  Bichards, 

Bowenville. 

Chatham, 

Harden  &  Levy, 

Savannah. 

u 

John  H.  Thomas, 

»» 

n 

"Wm.  N.  Heyward, 

if 

ft 

Charles  N.  West, 

M 

V 

T.  R  MiUs,  Jr., 

l» 

n 

A.  P.  Adams, 

>» 

V 

W.  D.  Harden, 

» 

V 

Wylly  &  PhiUips, 

» 

»> 

B.  E.  Lester, 

1* 

>» 

J.  V.  Byals, 

»? 

»> 

Smith  &  Beeks, 

M 

n 

P.  W.  Meldrim, 

M 

9f 

J.  J.  Abrams, 

» 

71 

Wm.  U.  (Garrard, 

>» 

n 

Henry  B.  Tompkins, 

>» 

97 

Howell  &  Denmark, 

ff 

Chattahooche, 

H.  Bussey, 

Cusseta. 

V 

W.  A.  Farley, 

» 

Cherokee, 

James  (yDowda, 

Canton. 

aay. 

John  C.  Wells, 

Fort  Graines. 

w 

S.  A.  McLendon, 

M 

Clinch, 

J.  L.  Sweat, 

Homersville. 

"^ 

H.  D.  &  David  0*Qnin, 

Lawton. 

Cobb, 

W.T.Winn, 

Marietta. 

Colombia, 

Charles  H.  Shockley, 

Appling. 

Coweta, 

Lucius  H.  Featheraton, 

Newnan. 

Crawford, 

Thomas  F.  Green,  Jr., 

Knozville. 

Dade, 

Bobert  H.  Tatum, 

Bising  Fawn. 

Decatur, 

George  W.  Hines, 

Bainbridge. 

n 

Gurley  &  Bussell, 

If 

» 

Fleming  &  Butherford, 

» 

Dougherty, 

Smith  &  Jones, 

Albany. 

Early, 

B.H.  Powell,    ' 

Blakely. 

Elbert, 

H.  A.  Boebuck, 

Elberton. 

Emanuel, 

M.  B.  Ward, 

Swainsboro. 

» 

Josephus  Camp, 

II 

Floyd, 

Wright  &  Featherston, 

Borne. 

i» 

Wm.  D.  Elam, 

ft 

» 

Forsyth  &  Beece, 

ft 

» 

Hamilton  Yancey, 

>» 

Soulhem  Law  Bedew  Umon. 
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CoUKtY. 

Naxs. 

Potf  OnvBM, 

Floyd, 

Underwood  A  Bowell, 

Borne. 

Forsyth, 

H.  L.  Patterson, 

Cumming. 

Folton, 

Newman  &  Harrison, 

Atlanta. 

n 

W.  Izard  Heyward, 

<i 

V 

A.  0.  Lochrane 

II 

n 

KHHiU^Sons, 

» 

n 

L.  E.  Blackley, 

n 

i» 

Samuel  Weil, 

n 

M 

Kobert  Bangh, 

II 

n 

M.  A.  Bell, 

If 

» 

J.  T.  McCormick, 

i» 

ft 

Henry  P.  Farrow, 

n 

i> 

George  S.  Thomas, 

n 

II 

Lucius  J.  Gartrell, 

11 

II 

A.  B.  Culberson, 

11 

QiJiner, 

H.  R.  Foote, 

Ellgay 

Glynn, 

WUliam  WiUiams, 

Brunswick* 

»i 

T.  K  Davenport, 

n 

Gordon, 

W.  S.  Johnson, 

Calhoun. 

fi 

W.  J.  Cantrell, 

II 

n 

J.  C.  Pain, 

*9 

Greene, 

Miles  W.  Lewis, 

Greensbcmxigli. 

II 

James  L.  Brown, 

II 

Gwinnett, 

N.  L.  Hutchins, 

Lawrenceriile. 

HaU, 

Phil.  B.  Simmons, 

Gainsville. 

«( 

M.  Van  Estes, 

(C 

Hancock, 

J.  T.  Jordan, 

Sparta. 

II 

James  A.  Harley, 

II 

Harris, 

Henry  C.  Cameron, 

Hamilton. 

Hart, 

C.  W.  Seidel, 

HartwelL 

Houston, 

E.  W.  Crocker, 

FoH  Valley. 

Jasper, 

Boiling  Whitfield, 

Montioello. 

Jefferson, 

Carswell  &  Denny, 

Louisville. 

Laurens, 

Bollin  A.  Stanley, 

Dublin. 

1} 

Bivers  &  Conner, 

II 

II 

James  A.  Thomas,  Jr., 

n 

Lee, 

James  Dodson, 

SmithviUe. 

Liberty, 

J.  W.  Farmer, 

Hineeville. 

II 

Walter  A.  Way, 

Walthourville. 

Lowndes, 

Whittle  &  Morgan, 

Valdostm. 

II 

G.  T.  Hanmiond, 

11 

i» 

A.  H.  Smith, 

II 

Lumpkin, 

Weir  Boyd,       * 

Dahlonega. 

Macofi,        , 

B.  G.  Oiier, 

Montesoma. 

n 

W.H.Bee8e, 

MarshaUviile. 

II 

Thos.  P.  Lloyd, 

Oglethorpe. 

McDuffie, 

Paul  C.  Hudson, 

Thomson. 

»» 

H.  C.  Boney, 

n 

w 

W.  T.  O'Neal, 

n 
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G  fi  0  B  G  1 A  .^ConHnued. 


Cavttrr* 

Nam«. 

Post  Ofpxoi. 

Mcintosh, 

D.  A.  Mcintosh, 

Darien. 

MerriweatheTi 

John  W.  Park, 

Greenville. 

Milton, 

Thomas  L.  LewiSi 

Alpharetta. 

MitcheU, 

W.  C.  McCall, 

Camilla. 

»> 

James  H.  Spence, 

II 

Monroe, 

T.  B.  Cabaniss, 

Forsyth. 

Mofloogee, 

Ingram  &  Crawford| 

Columbus. 

i» 

Raphael  J.  Moses, 

II 

» 

Louis  F.  Garrard, 

»i 

}} 

D.  H.  Burts, 

II 

w 

Alonso  A.  Bozier, 

II 

» 

W.  A.  Little, 

II 

Newton, 

L.  B.  Anderson, 

Covington. 

»> 

Clark  A  Pace, 

w 

Oglethorpe^ 

E.  C.  Shackelford, 

Lexington. 

Patilding, 

S.  L.  Strickland  &  N.  N.  Beall, 

Dallas. 

Pierce, 

John  C.  Hicholls, 

Blackshear. 

Pike, 

H.  Green, 

Zebulon. 

» 

J.  A.  Hunt, 

Bamesville. 

Polk, 

Thos.  W.  Dodd, 

Rock  Mart. 

tt 

A.  T.  Williamson, 

» 

Pulaski, 

Charles  C.  Kibbee, 

Hawkinsville. 

II 

L.  C.  Ryan, 

II 

II 

0.  C.  Home, 

II 

tt 

A.  C.  Pate, 

i» 

II 

John  H.  Martin, 

II 

Putnam, 

Wm.  A.  Reid, 

Eatonton. 

Richmond, 

A.  R.  A  H.  G.  Wright, 

Augusta. 

99 

Prank  H.  Miller, 

II 

II 

Jos.  P.  Carr, 

II 

ff 

W.  F.  Eve, 

II 

99 

John  S.  Davidson, 

II 

n 

W.  A.  Walton, 

II 

99 

Marcellus  P.  Foster, 

II 

ft 

A.  C.  Holt, 

99 

II 

James  S.  Hook, 

99 

Bockdale> 

J.  W.  Early, 

Conyers. 

99 

f  W.  D.  Atkinson,  Jr^ 

H 

Schiej, 

Hudson  &  Wall, 

Ellaville. 

Scriven, 

Geo.  R.  Black, 

Sylvania« 

n 

W.  L.  Mathews,  Jr., 

Ogeechee. 

»» 

Henry  C.  Kittles, 

Sylvania. 

Hpaolding, 

D.  N.  Martin, 

Griffin. 

II 

J.  M.  Campbell, 

* 

Snmpter, 

"      Hawkins  &  Guerry, 

Americus. 

9f 

John  R.  Worrill, 

99 

Talbot, 

W.  A.  Little, 

Talbotton. 

Taylor, 

0.  M.  Colbert, 

Butler. 

Terrell, 

R.  F.  Simmons, 

Dawson. 
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Q  E  O  B'Q  I  A— Continued. 


COUHTT. 

Name. 

Post  Otfici. 

Telfair, 

John  McDearmid, 

McRea. 

Thomas, 

Hopkins  &  Hopkins, 

ThomasviUe. 

» 

K.  T.  MacLean, 

)} 

Troup, 

Speer  &  Speer, 

JjaGrange. 

» 

W.  W.  Turner, 

w 

>» 

Thos.  A.  Whitaker, 

»> 

Upson, 

John  I.  Hall, 

Thomaston. 

V 

Thomas  Beall, 

»i 

Walker, 

J.  C.  Clements, 

Lafityette. 

Walton, 

John  W.  Arnold, 

Monroe. 

Washington, 

S.  G.  Jordan, 

Sandersville. 

Wayne, 

W.  C.  Remshart, 

Jesup. 

Whitfield, 

T.  R  Jones, 

Dalton. 

Wilkes, 

W.  M.  Reese, 

Washington. 

V 

Robert  Toombs, 

p 

Wilkinson, 

F.  Chambers, 

IDAHO. 

Irvinton. 

Nee  Perce, 

Jasper  Rand, 

ILLINOIS. 

Lewiston. 

Adams, 

G.  W.  Fogg, 

Quincy. 

Alexander, 

Allen,  Mulkey  A  Wheeler, 

Cairo. 

Cass, 

J.  Henry  Shaw, 

Beardstown. 

Champaign, 

Sweet  &  Lothrop, 

Champaign. 

Clark, 

Whitehead  &  Hare, 

Marshall. 

Cook, 

E.  A.  Otis, 

Chicago. 

DeWitt, 

Palmer  &  Ferguson, 

Clinton. 

Douglass, 

R.  B.  Macpherson, 

Tuscola. 

DuPage, 

W.  G.  Smith, 

Wheaton. 

Effingham, 

S.  F.  Gilmore, 

Effingham. 

Ford, 

A.  M.  McEhroy, 

Paxton. 

Franklin, 

Alfred  C.  Duff, 

Benton. 

Greene, 

Burr  &  Wilkinson, 

Carrollton. 

Hamilton, 

R.  S.  Anderson, 

McLeansboro. 

Hancock, 

David  Mack, 

Carthage. 

Iroquois, 

Blades  &  Kay, 

Watseka. 

Jefferson, 

C.  H.  Patton, 

Mt  Vernon. 

• 

Kane, 

Wheaton,  Smith  <&  McDole, 

Aurora. 

Kankalee, 

C.  A.  Lake, 

Kankalee  City. 

Knox, 

J.  B.  BoggSy 

Galesburg. 

»> 

G.  C.  Tianphere, 

i» 

Lawrence, 

T.  P.  Lowiy, 

Lawrenceville. 

Lee, 

A.  K.  Trusdell, 

Dixon. 

Livingston, 

Pillsbury  &  Lawrence, 

Pontiac. 

McLean, 

Stevenson  &  Ewing, 

Bloomington. 

Macon, 

L  A.  Buckingham, 

Decatur. 

Marshall, 

X.  J.  Bell, 

Lacon. 

Mason, 

Wright  &  Cochran, 

Havana. 
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I  L  L I  N  O  I  B-OmHnued. 


COUSTY. 

Namx. 

Post  OrricE. 

Maasac, 

Edward  McMahon, 

Metropolw. 

Mercer, 

McCoy  &  Clokey, 

Aledo. 

Montgomery^ 

W  T.  Coale, 

Hillsboro. 

Morgan, 

Wm.  Bro¥m, 

Jacksonville. 

Moultrie, 

W.  G.  Patterson, 

Sullivan. 

Peoria, 

Thomas  Cratty, 

Peoria. 

Piatt, 

S.  B.  Reed, 

Monticello. 

Pope, 

Thomas  H.  Clark, 

Golconda. 

Putnam, 

Frank  Whiting, 

Granville. 

Richland, 

F.  D.  Preston, 

OIney. 

Bock  Island, 

W.  H .  Gest, 

Rock  Island. 

St  Clair, 

Kase  &  Wilderman, 

BellevUle. 

Sangamon, 

N.  M.  Broadwell, 

Springfield. 

n 

G.  M.  Morrison, 

M 

Shelby, 

Hess  &  Stephenson, 

Shelbyville. 

Tazewell, 

John  B.  Cohrs, 

Pekin. 

Union, 

Hugh  Andrews, 

Jonesboro. 

Vermillion, 

Wm.  A.  Young, 

Danville. 

Warren, 

William  Marshall, 

Monmouth. 

Wayne, 

James  A.  Creighton, 

Fairfield. 

Woodford, 

• 

George  H.  Kettele, 

INDIANA. 

Metamora. 

Allen, 

Combs,  Miller  &  Bell, 

Fort  Wayne, 

Boone, 

Balph  B.  Simpson, 

Lebanon. 

Cass, 

Frank  Swigot, 

Logansport. 

Clarke, 

S.  L.  Bobison, 

Charlestown. 

Clay, 

Bose  <&  Stephenson, 

Bowling  Green. 

Crawford, 

N.  R.  Peckinpaugh, 

Leavenworth. 

Dayiesff, 

W.  J.  Mason, 

Washington. 

Dearborn, 

Adkinson  &  Roberts, 

Lawrenceburg. 

Decatur, 

Gavin  A  Miller, 

Greensburg. 

DeKalb, 

James  E.  Rose, 

Auburn. 

Elkhart, 

R.  M.  Johnson, 

Groshen. 

Floyd, 

Huckeby  &  Uuckeby, 

New  Albany. 

• 

Franklin, 

Chas.  Moorman, 

Brookville. 

Gibfion, 

Wm.  M.  Land, 

Princeton. 

Grant, 

G.  T.  B.  Carr, 

Marion. 

Hamilton, 

Evans  &  Stephenson, 

Nobleeville. 

Hancock, 

James  L.  Mason, 

Greenfield. 

Henry, 

Wm.  Grose, 

New  Castle. 

Howard, 

J.  H.  Kroh, 

Kokomo. 

Huntington, 

Ulysses  D.  Cole, 

Huntington. 

Jackson, 

Long  &  Long, 

Brownstown. 

Jaixper, 

Thomas  J.  Spitler, 

Rensselaer.) 

Jay, 

.James  W.  Templer, 

Portland. 

Jeflferson, 

Wilson  &  Wilson, 

Madison. 

Knox, 

J.  S.  Pritchett, 

Vincennes. 

LaOrange, 

C.  U.  Wade, 

LaGrange. 
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INDIAN  A—Canimued, 


COUKTT. 

Nams. 

Po0T  OmoL 

Lake, 

T.  S.  Fancher, 

Crown  Point 

LaPorte, 

E.  G.  McGollum, 

LaPorte, 

Madison, 

James  H.  McConnel| 

Anderson. 

Marion, 

Robert  N.  Tiamb. 

Indianapolis. 

Monroe, 

James  B.  Mulky, 

Bloomington. 

Morgan, 

J.  V.  Mitchell, 

Martinsville. 

Ohio, 

S.  R.  &  D.  T.  Downey, 

Rising  Sun. 

Perry, 

Charles  H.  Mason, 

Cannelton. 

Pike, 

Charles  H.  McCarty, 

Petersburg. 

Perter, 

Thomas  J.  Merrifield, 

Valparaiso. 

Poesy, 

Spencer  &  Loudon, 

Mt.  Vernon. 

Randolph, 

Browne  &  Thora|i8on, 

Winchester. 

Spencer, 

G.  L.  Reinhard, 

Rockport 

Stark, 

8.  A.  McCrackin, 

Knox. 

Steuben^ 

Gale  &  Glasgow, 

Angola. 

Sullivan, 

John  T.  Gunn, 

Sullivan. 

Tipton, 

John  M.  Goar, 

Tipton. 

Yanderberg, 

W.  Frederick  Smith, 

'  Evansville. 

Washington, 

Horace  Heffren, 

Salem. 

Wells, 

David  T.  Smith 

IOWA. 

Blufiton. 

Benton, 

John  Shane, 

Vinton. 

Boone, 

C.  W.  Williams, 

Boonesboro. 

CaflB, 

J.  T.  Hanna, 

Atlantic 

Cerre  Gorda, 

Stanberry,  Gibson  &  Stanberry, 

Mason  City. 

Clark, 

John  Chancy, 

Osceola. 

Clinton^ 

Albert  L.  Levy, 

Clinton. 

Des  Moines^ 

Halls  &  Baldwin, 

Burlington. 

Dubuque, 

Shiras,  Van  Duzee  &  Henderson, 

Dubuque. 

Fayette, 

Ainsworth  &  Miliar, 

West  Union. 

Hancock, 

James  Crow,  . 

Ellington. 

Hardin, 

Enoch  W.  Eastman, 

Eldora. 

Henry, 

Woolson  &  Babb, 

Mt  Pleasant 

Jasper, 

Smith  &  Cook, 

Newtiin. 

Johnson, 

Edmonds  &  Ransom, 

Iowa  City. 

Kk>kuk, 

George  D.  Woodin, 

Sigoumey. 

Lee, 

Frank  Allyn, 

Keokuk. 

Lucas, 

E.  B.  Woodward, 

Chariton. 

Madison, 

Leonard,  Mott  &  Leonard, 

Winterset 

Marion, 

Anderson  &  Collins, 

Knoxville. 

Monroe, 

Anderson  &  Stuart, 

Albia. 

Page, 

Morledge  &  McPherrin, 

Clarinda. 

Polk, 

Phillips  &  PhUUps, 

Des  Moines. 

Pottawatamie, 

Baldwin,  Wright  &  Rising, 

Council  Bluff. 

Poweehiek, 

L.  C.  Blanchard, 

Montezuma. 

Scott, 

J.  W.  Stewart, 

Davenport 

Taylor, 

R.  B.  Kinsell, 

Bedford. 

Union, 

J.  M.  Milligan, 

Afton. 
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I  O  W  A—ConUnwd. 

COUlfTT. 

Namx. 

Post  Oftios. 

Wapello, 

£.  L.  Burton, 

Ottumwa. 

«( 

Edward  H.  Stiles, 

u 

Warren, 

Bryan  &  Seevers, 

Indianola. 

WaahingtOD, 

H.  A  W.  Scofield, 

Washington. 

Wayne, 

W.  W.  Thomas, 

Corydon. 

Webster, 

J.  F.  Duncombe, 

Fort  Dodge, 

Woodbury, 

Isaac  Pendleton, 

KANSAS. 

Sioux  City. 

Allen, 

Thurston  &  Cates, 

Humboldt. 

Anderson, 

W.  A.  Johnson, 

Gkunett. 

Atchison, 

Horton  &  Waggener, 

Atchison. 

Barton, 

John  Foster, 

Great  Bend. 

Bourbon, 

W.  J.  Bawden, 

Fort  Scott. 

1) 

E.  F.  Ware, 

n 

•                 II 

A.  A.  Harris, 

If 

Butler, 

W.  T.  Galliher, 

Eldorado. 

Chase, 

a  N.  Wood, 

Cottonwood  Falls. 

Coffey, 

Fearle  &  Stratton, 

Burlington. 

II 

J.  Cox, 

II 

Doniphan, 

Sidney  Tennent, 

Troy. 

Douglas, 

A.  J.  Beid, 

Lawrence. 

Franklin, 

A.  Franklin, 

Ottawa. 

Jackson, 

Wm.  Henry  Dodge, 

Holton. 

4< 

A.  M.  Crockett, 

Netawaka. 

Jefferson, 

W.  E.  Stanley, 

Oskaloosa. 

Leavenworth, 

Clough  &  Wheat, 

Leavenworth  City 

Lyon, 

W.  T.  McCarty, 

Emporia. 

Miami, 

James  Kingsley, 

Paola. 

Morris, 

A.  J.  Hughes, 

Council  Grove. 

Shawnee, 

James  M.  Spencer, 

KENTUCKY. 

Topeka. 

Ballard, 

F.  M.  Jenkins, 

Riandville. 

>i 

Thos.  P.  Hays, 

Milbum. 

Barren, 

Smith  &  Son, 

Glasgow. 

Bath, 

Nesbitt  &  Qudgell, 

Owingsville. 

w 

D.  8.  Trumbo, 

Bethel. 

Boone, 

Jas.  B.  Finnell, 

Verona. 

Boyd, 

Ireland  &  Hampton, 

Ashland. 

Butler, 

R  L.  D.  Guffy, 

Moigantown. 

OddweU, 

F.  W.  Darby, 

Princeton. 

II 

C.  T.  Allen, 

II 

Callaway, 

B.  D.  Brown, 

Murray. 

Carter, 

J.  R.  Botts, 

Grayson. 

n 

Wm.  Bowling, 

H 

II 

E.  B.  Wilhoit, 

II 

Chiiatian, 

Bitter  &  Sypert, 

Hopkinsville. 
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County, 

Namb. 

Foot  OmcK. 

Christian, 

Wood  &  Gaines, 

Hopkinsville. 

Clarke, 

W.  M.  Beckner, 

Winchester. 

Crittenden, 

J.  W.  Blue, 

Marion. 

Davieffl, 

G.  W.  Ray, 

Owensboro. 

17 

I.  P.  Waahbum, 

n 

Fayette, 

Wm.  C.  P.  Breckenridge, 

Lexington.  | 

V 

Evan  P.  Grayea, 

11 

n 

G^rge  R  Billingsley, 

ii 

n 

Charles  B.  Williams, 

n 

Fleming, 

A.  E.  Cole, 

Flemingsburg. 

Floyd, 

E.  G.  H.  Harris, 

Prestonaburg. 

» 

Millin  H.  May, 

II 

»r 

Robert  8.  Friend, 

11 

Franklin, 

T.  N.  A  D.  W.  Lintfsey, 

Frankfort 

V 

Drane  &  Chinn, 

It 

Fulton, 

T.  0.  Goalder, 

Hickman. 

(xarrard, 

Jas.  A.  Anderson, 

Lancaster^ 

j» 

Geo.  Denny,  Jr., 

n 

Grant, 

W.  T.  Simmonds, 

Williamstown. 

n 

0.  D.  McManama, 

)) 

« 

W.  N.  Hogan, 

it 

Orayeon, 

Thomas  E.  Ward, 

Litchfield. 

Green, 

Wm.  B.  Allen, 

Greensburg. 

(^reenup, 

B.  F.  Bennet, 

Greenup. 

»> 

George  T.  Halbert, 

11 

>i 

George  R  Roe, 

11 

Hancock, 

EldredRPate, 

Hawesville. 

Hart, 

George  T.  Reed, 

Munfordsville. 

Henderson, 

Charles  Eaves, 

Henderson. 

•» 

A.  J.  Anderson, 

11 

Henry, 

Backley  &  Buckley, 

New  Castle. 

Hickmaai, 

F.  M.  Ray, 

Clinton* 

M 

Silvertooth  &  Son, 

u 

>» 

N.  P.  Moss, 

»> 

» 

John  M.  Brummal, 

Columbus. 

u 

Geo.  W.  GriflTev, 

Moscow. 

Jefierflon, 

W.  0.  Watts, 

Louisville. 

11 

L.  H.  Noble, 

n 

11 

(iasley,  Yeaman  &  Reinecke, 

n 

11 

R.  &  L.  Buchanan, 

11 

11 

Easton  &  Callaway, 

11 

11 

St.  John  Boyle, 

11 

11 

E.  W.  C.  Humphries, 

n 

11 

D.  W.  Armstnmg, 

11 

11 

G.  P.  Arbegust, 

n 

11 

Lee  &  Rodman, 

n 

11 

Alex.  WiUey, 

11 

11 

D.  W.  Sanders, 

u 

11 

Andrew  Bamett, 

u 
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KE  N  T  IT  OKY— Continued, 


i 


COUNTT. 

Nams 

P08T  OrFics. 

Jeffersooi 

Robert  W.  Hays, 

Loubville. 

>i 

B.  H.  Yoong, 

u 

>i 

Boone  &  Boone 

<i 

(( 

Ward  &  Ward, 

M 

<( 

W.  W.  Bradley, 

<l 

(( 

Duke  <&  Bichards, 

M 

K 

B.  H.  Allen, 

it 

K 

James  A.  Beattie, 

U 

« 

T.  &  J.  Caldwell, 

U 

f( 

Buford  Twyman, 

II 

<l 

A.  Winston, 

U 

II 

Bossell  &  Helms, 

<l 

Johnson, 

J.  Frew  Stewart, 

Paintsville. 

t» 

Greenville  Lagrave, 

«t 

Kenton, 

Milton  L.  Roberts, 

Covington. 

M 

L.  E.  Baker, 

V 

<( 

J.  £.  Hamilton, 

u 

i< 

John  P.  Harrison, 

II 

•( 

S.  A.  Hagerty, 

•1 

Knox, 

F.  P.  Stickley, 

Barboursville. 

i> 

W.  Hemdon, 

»> 

Lame, 

John  W.  Gore, 

Hodgenville. 

Livingstoo, 

Bush  &  Bush, 

Smithland. 

>» 

John  L.  Murray, 

»> 

Logan, 

A.  G.  Rhea, 

RuBsellville. 

Lyon, 

Dan.  B.  Gaseidy, 

Eddyville. 

Magoffin, 

D.  D.  Sublett, 

Salyersville. 

McCracken, 

Houston  &  Houston, 

Paducah. 

i» 

Edward  T.  Bullock, 

ft 

)} 

J.  B.  Husbands, 

u 

McLean, 

S.  J.  Boyd, 

Ca1houn« 

Meade, 

Kincheloe  &  Lewis, 

Brandenburg. 

» 

Wm.  Alexander, 

it 

Menifee, 

W.  S.  Pierce, 

Frenchburg. 

Metcalfe, 

John  W.  Compton, 

Edmonton. 

Montgomery, 

John  Jay  Gomelison, 

Mount  Sterling. 

Morgan, 

John  T.  Haeelrigg, 

West  Liberty. 

Ohio, 

E.  Dudley  Walker, 

Hartford. 

tt 

McHeniy  &  Hill, 

» 

»> 

Harrison  D.  Taylor, 

II 

Oldham, 

J.  W.  Clayton, 

Lagrange. 

Owen, 

Perry  &  Strother, 

Owentown. 

Pendleton, 

Perry  F.  Bonar, 

Falmouth. 

Powell, 

A.  C.  Daniel, 

Stanton. 

Pulaakl, 

W.  H.  Pettus, 

Somerset 

BuBsell, 

J.  A.  Williams, 

Jamestown. 

Shelby, 

Erasmus  Frauer, 

Shelbyville. 

Taylor, 

D.  G.  Mitchell, 

Campbellsville. 

1 
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COUKTT. 

Namb. 

Post  Omoi. 

Todd, 

J.  H.  Lo¥rry, 

Elkton. 

Trigg, 

Jno,  S.  Spiceland, 

Cadiz. 

i( 

W.  L.  Faqua, 

Canton. 

Trimble, 

Jacob  Yeager, 

Bedford. 

Union, 

John  8.  Gkiger, 

Morganfield. 

Warren, 

Bates  &  Wright, 

Bowling  Green. 

it 

Hines  &  Porter, 

K 

ti 

James  H.  Bnse  &  T.  W.  Campbell, 

(( 

Washington, 

Bichard  J.  Browne^ 

Springfield. 

WebeterJ 

A.  Edwards, 

Dixon. 

ti 

M.  C.  Givens, 

M 

t»    • 

F.  M.  Hutcheson, 

>l 

Wolfe, 

A.  H.  Quillin, 

Campton. 

Woodford, 

Blackburn  &  Twyman, 

Versailles. 

LOUISIANA. 

« 

Ascension, 

R.  N.  Sims, 

Donaldsonville. 

ARRumption, 

Hiram  H.  Carver, 

Napoleonville. 

Baton  Rouge, 

George  W.Buckner, 

Baton  Rouge> 

m 

Henry  Avery, 

M 

Caddo, 

J.  L.  &  H.  H.  Hargrove, 

Shreveport 

(( 

Levisee,  Aahton  &  Blanchard, 

ti 

t< 

T.  F.  BeU, 

u 

u 

Duncan  &  Moncure, 

it 

«< 

J.  H.  Kilpatrick, 

u 

Caldwell, 

Thos.  £.  Meredith, 

Columbia. 

a 

Arthur  H.  Harris, 

(1 

Carroll, 

Daniel  B.  Gorham, 

Lake  Providence 

Catahonla, 

Smith  &  Boatner, 

Harrisonburg. 

Claibourne, 

Robt  T.  Vaughn, 

Homer. 

<i 

J.  S.  Young, 

(t 

f( 

Drayton  B.  Hayes, 

It 

u 

James  W.  Wilson, 

« 

East  Feliciana, 

Thos.  A.  Moore, 

Clinton. 

it 

Frank  Hardesty, 

it 

n 

D.  J.  Wedge, 

it 

Franklin, 

W.  W.  Campbell, 

Winnsboro. 

IC 

Wells  A  Corkem, 

« 

Grant, 

Rufiis  K.  Houston, 

Col&z. 

Iberville, 

Samuel  Matthews, 

Plaquemine. 

Iberia, 

Robert  8.  Perry, 

New  Iberia. 

ti 

L.  H.  Montanye, 

it 

a 

U.  a  Haase, 

it 

M 

Wm.  F.  Schwing, 

<i 

a 

Jos.  A.  Breaux, 

u 

Jackson, 

Graham  &  Smith, 

Vemon. 

i( 

HamleU  &  Eidd, 

a 

Jefferson, 

Wm.  Mithoff,  Jr., 

Carrollton. 

^ 
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L  O  UI S I AJX  A—Omtinwd, 


PaMw. 


Mamb. 


Lafayette, 

Conrad  Debaillon, 

Lafourche, 

Thomas  L.  Winder, 

» 

J.  S.  Goode, 

Madison, 

J.  Tyson  Lane, 

Morehouse, 

Newton  &  Hall, 

» 

Morgan  &  Newton, 

It 

Sylvester  Q.  Parsons, 

Nachitoches, 

Jack  &  Pierson, 

» 

Morse  &  Dranguet, 

Orleans, 

Sam.  C.  Keid, 

If 

Canonge  &  Oazabat, 

n 

B.  G.  Harris, 

n 

Richard  DeGray, 

n 

A.  A.  Atocha, 

V 

A.  B.Cunningham, 

a 

Race,  Foster  A  E.  T.  Merrick, 

V 

James  Lingan, 

n 

J.  W.  Kerr, 

» 

Peter  J.  Kramer, 

if 

flam'l  R.  &  C.  L.  Walker, 

» 

G.  H.  Braugfan, 

if 

Henry  C.  Dibble, 

ft 

John  M.  Bonner, 

ft 

Robert  L.  Preston, 

Plaquemine, 

Armand  Lartigue, 

Bed  Kiver, 

T.  E.  Paxton, 

a 

Luke  W.  Conerly, 

Richland, 

Wells  &  Williams, 

(f 

H.  P.  Wells, 

St.  Helena, 

James  H.  Muse, 

St.  Landry, 

Joseph  M.  M.  Moore, 

» 

J.  F.  Knox, 

St.  Martin's, 

Felix  Voorhies, 

ft 

DeBlanc  &  Toumet, 

Tensas, 

Beeve  Lewis, 

Terrebonne, 

John  B.  Winder, 

w 

J.  L.  Belden, 

Union, 

Barrett  &  Trimble, 

Washita, 

J.  &  S.  D.  McEnery, 

tt 

Richardsons  &  McEnery, 

» 

R.  G.  Cobb, 

West  Feliciana, 

Samuel  J.  Powell, 

Webster, 

A.  B.  G^rge, 

Winn, 

W.  B.  Boberts, 

Post  OmcB. 

Yermillionyille* 
Thibodeaux. 

Tallulah. 

Bastrop. 

ft 

ft 

Nachitoches. 
II 

New  Orleans, 

46  Oaroodelet  Str«eU 

New  Orleans, 

M  KsotMUkf*  Plftoe. 

New  Orleans, 

as  Commereial  PUoe. 

New  Orleans, 

p.  o.  Box  ins. 

New  Orleans. 

II 

u 
u 

New  Orleans, 

SI  CommeroUl  Plaoft. 

New  Orleans, 

S4  Rxohaiic*  AlUf . 

New  Orleans, 

Al  0«mp  Stffeet. 

New  Orleans, 

Look  Box  Vli. 

New  Orleans. 
New  Orleans, 

1S6  Qrmvtor  StraeU 

New  Orleans, 

4S  Oftroodalai  Stroet. 

Point  a  la  Hache. 
Coushatta. 

u 

Rayville. 
Delhi. 
Greensbury. 
Opelousas. 

w 

St  Martinsvile. 

II 

St  Joseph. 

Houma. 
11 

Farmer  ville. 

Monroe.] 

II 

II 

St  Francigyille. 

Minden. 

Winnfield. 
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CocrsTT. 

Namb. 

Post  Orrioi. 

Kennebec, 

Joseph  Baker, 

Augusta. 

Knox, 

Geo.  H.  M.  Barrett, 

Rockport. 

Oxford, 

H.  Upton, 

MARYLAND. 

Norway. 

Anne  Arundel,    • 

Bandal  &  Hagner, 

Annapolis. 

Baltimore, 

John  ThompfK>n  Mason, 

Baltimore. 

it 

Daniel  Clarke, 

« 

Cecil, 

John  E.  Wilson, 

Elkton. 

Frederick, 

Wm.  P.  Maulsby,  Jr, 

Frederick. 

Queen  Anne's, 

John  B.  Brown, 

Centreville. 

St.  Mary's, 

Combs  &  Downs, 

Leonardtowo. 

Talbot, 

C.  H.  Gibson, 

MICHIGAN. 

Easton. 

Allegan, 

Arnold  &  Stone, 

All^;an. 

Barry, 

Wm.  H.  Hayford, 

Hastings. 

Bay, 

C.  H.  Denison, 

Bay  aty. 

Calhoun, 

Alvan  Peck, 

Albion. 

Houghton, 

Ball  &  Chandler, 

Houghton. 

Huron, 

Richard  Winsor, 

Port  Austin. 

Ingham, 

Wm.  H.  Pinckney, 

Lansing. 

Isabella, 

Fancher  <&  Hopkins, 

Mount  Pleasant. 

Macomb, 

Edgar  Weeks, 

Mt.  CiemenB. 

Marquette, 

D.  H.  Ball, 

Marquette. 

Oakland, 

0.  F.  Wisner, 

Pontiac. 

Saginaw, 

Gktylord  &  Hanchett, 

Saginaw. 

St.  Clair, 

Atkinson  Brothers, 

Port  Huron. 

St.  Joseph, 

R.  W.  Melendy, 

Centreville. 

Shiawassee, 

E.  Gould, 

Owaase. 

Tuscola, 

J.  P.  Hoyt, 

Caro. 

Wayne, 

Meddaugh  &  Driggs, 
MINNESOTA. 

Detroit. 

Dodge, 

G.  B.  Cooley, 

Mantorville. 

Martin, 

M.  E.  L.  Shanks, 

Fairmont. 

Mower, 

G.  W.  Cameron, 

Austin. 

Ramsey, 

S.  M.  FHnt, 

St.  Paul. 

Steams, 

L.  A.  Evans, 

St.  aoud. 

Steele, 

A.  C.  Hickman, 

Owatonna. 

Winona, 

Simpson  &  Wilson, 

MISSISSIPPI. 

Winona. 

Adams, 

Ralph  North, 

Natchez. 

Amite, 

George  F.  Webb, 

Liberty. 

Attala, 

Campbell  &  Anderson, 

Kosciusko. 

u 

D.  C.  Wasson, 

u 

u 

Butt  &  Scarborough, 

u 
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MISSISSIPPI— Omened. 


County. 

Name. 

Post  Orrmu 

Bolivar, 

George  T.  Lightfoot, 

Neblett's  Landing, 

fientOD, 

Kimbrough  &  Abemathy, 

Ashland. 

CalhouD, 

Roane  &  Roane, 

Pittsboro*. 

Carroll, 

James  Somerville, 

Carrolton. 

» 

Eeyes,  Nelson  &  Bean, 

11 

V 

W.  B.  Helm, 

II 

Chickasaw, 

Lacy  &  Thornton, 

Okalona. 

Chocktaw, 

D.  B.  Archer, 

La  Grange. 

»> 

Brantley,  Dunn  A  Holloway, 

M 

Claiborne, 

J.  H.  &  J.  F.  Maury, 

Port  Gibson. 

♦> 

Wm.  Saiers, 

II 

»> 

£.  H.  Stiles, 

II 

Clarke, 

S.  Evans, 

Enterprise. 

fi 

S.  H.  Terrall, 

Quitman, 

Coahoma, 

James  T.  Rucks, 

Friars'  Point. 

Col&x, 

Wm.  H.  HiU, 

Palo  Alto. 

Copiah, 

Stone  &  Haley, 

Hazelhnrst. 

»• 

Tim.  E.  Cooper, 

i» 

n 

L.  0.  Bridewell, 

Beauregard. 

DeSoto, 

Thos.  H.  Johnston, 

Hernando. 

Franklin, 

J.  F.  Sessions, 

Meadville. 

Grenada, 

A.  S.  Pass, 

Grenada. 

Greene, 

Jno.  Mclnnis, 

Vernal. 

Harrison, 

T.  J.  Humphries, 

Handsboro. 

Hinds, 

Chas.  F.  Clint, 

Jackson. 

n 

Sam'l  M.  Shelton, 

Raymond. 

» 

George  A.  Smythe, 

Jackson. 

>i 

J.  Z.  George, 

II 

» 

A.  H.  Handy, 

» 

Holmes, 

H.  8.  Hooker, 

Lexington. 

>» 

Allen  &  Dyson, 

n 

Issaquena, 

W.  S.  Farish, 

Mayersville. 

Jasper, 

Street  &  Chapman, 

Paulding. 

II 

Walter  Acker, 

ii 

Jefferson, 

J.  J.  Whitney, 

Fayette. 

II 

Thomas  Reed, 

II 

Kemper, 

Ellis  &  Brame, 

De  Ealb. 

I^auderdale, 

Steel  &  AVatts, 

Meridian. 

II 

Thomas  H.  Woods, 

V 

lAwrence, 

K.  R.  Webb, 

Brookhaven. 

liee, 

J.  D.  Williams, 

Tupelo. 

II 

Clayton  &  Clayton, 

II 

II 

J.  D.  Barton, 

II 

91 

J.  L.  Finley, 

Guntown. 

Leflore, 

Somerville  &  Yerger, 

Greenwood. 

Lincoln, 

Chrisman  &  Thompson, 

Brookhaven. 

II 

Cassedy  &  McNair, 

II 

Lowndes, 

Leigh  k  Evans, 

Columbus. 

II 

Geo.  A.  Ramsey, 
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COUHTT, 

Naxe. 

Post  Omos. 

MadisoD, 

John  Handy, 

Canton. 

n 

8.  M.  Wook, 

»> 

V 

(Jeorge  Harvey, 

if 

Marshall, 

Wm.  M.  Strickland 

Holly  Springs. 

W 

Featherston,  Harris  &  Watson, 

n 

Monroe, 

John  B.  Walton, 

Aberdeen. 

M 

Davis  A  McFarland, 

» 

if 

Mason  M.  Cummings, 

fi 

Oktibbeha, 

Sullivan  &  Turner, 

Starkville. 

Panola, 

Miller  &  Millerf 

Sardis. 

Pike, 

Applewhite  &  Son, 

Magnolia. 

Bankin, 

W.  B.  Shelby, 

Brandon. 

n 

J.  M.  Jayne,  Jr., 

ti 

n 

Mayers  &  Lowry, 

n 

Simpeon, 

M.  A.  Banks, 

WestvUle. 

Tallahatchee, 

Bailey  &  Boothe, 

Charleston. 

Tippah, 

Thompson  &  Falkner, 

Bipley. 

Tishemingo, 

L.  P.  Beynolds, 

Jacinto. 

Tunica, 

T.  J.  Woodson, 

Austin. 

Warren, 

H.  F.  Cook, 

Vidcsburg. 

)) 

James  T.  Coleman, 

»> 

*} 

T.  A.  &  M.  Marshall, 

n 

f* 

Brien  &  Spears, 

» 

n 

Catchings  A  Ingersoll, 

if 

V 

John  D.  Gilland, 

if 

Washington, 

Trigg  &  Buckner, 

Greenville. 

» 

S.  W.  Ferguson, 

n 

if 

Jno.  F.  Harris, 

if 

Wajne, 

J.  W.  Boykin, 

Winchester. 

Wilkinson, 

L.  K.  Barber, 

WoodvUle. 

» 

T.  V.  Noland, 

» 

Winston, 

W.  a  Boiling, 

Louisville. 

Yalabiisha, 

Walthal  A  Gollady, 

Grenada. 

» 

€reo.  H.  Lester, 

Coffeeville. 

» 

B.  H.  Tabor  A  H.  E.  Ware, 

Water  Valley. 

YawK), 

Miles  A  Epperson, 

Yazoo  City. 

if 

A.  M.  Harlow, 

u 

if 

Bobert  Bowman, 

II 

if 

Andrews  A  Prewett, 

M 

if 

Bobert  S.  Hudson, 

MISSOXJBI. 

II 

Adair, 

Ellison  A  Ellison, 

Kirksville. 

II 

W.  L.  Griggs, 

11 

Atchison, 

Durfee,  McKillop  A  Co., 

Bockport 

Audrian, 

James  B.  Williams, 

Mexica 

II 

Wm.  0.  Forrist, 

i( 

Barry, 

James  A.  Vance, 

Pierce  (Sty. 

Barton, 

G.  H.  Walser, 

Lamar. 

• 
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MISSOUBI— CbtUtmiad. 


COTOTl. 

Bollinger, 
Boone, 

Bachanan, 

cc 

Butler, 

Caldwell, 

Cape  Girardeau, 

Carroll, 

Cass, 
it 


Cedar, 
(I 

Chariton, 


It 


Qark, 


(I 

« 


Clinton, 
Cole, 


u 


Cooper, 

Dallas, 

Daviess, 


<( 


DeKalb, 

Dent, 

Franklin, 

Gentry, 

Greene, 


II 


Grundy, 
Harrison, 


<i 


Hickory, 
Holt, 
Howard, 
Howell, 


cc 


Iron, 
Jackson, 


«( 

u 
u 


NAsn. 

Post  Ofviob. 

A.  C.  Ketchum, 

Marble  HUl. 

John  C.  Bichardson, 

Centralia. 

Odon  Guitar, 

It 

J.  W.  &  John  D.  Strong  &  J.  C. 

Hedenberg, 

St.  Joseph. 

Doniphan  &  Baldwin, 

it 

Snoddy  &  Matthews, 

Poplar  Bluff. 

Jjemuel  Dunn, 

Kingston. 

Lewis  Brown, 

Cape  Girardeau. 

B.  D.  Lucas, 

Carrolton. 

H.  Clay  Daniel, 

Harrisonville. 

Samuel  D.  Benight  &  0. 

W.  Byrum,       " 

James  Armstrong, 

cc 

W.  D.  Hoff, 

Stockton. 

James  T.  Farris, 

tt 

Charles  A.  Winslow, 

Brunswick. 

Kinley  &  Kinley, 

tc 

Charles  Hammond, 

cc 

W.  H.  Robinson, 

Cahoka. 

James  M.  Asher, 

ti 

Park  Henshaw, 

tt 

Edward  T.  Smith, 

Alexandria. 

Charles  A.  Wright, 

Plattsburg. 

E.  S.  King  Sl  Bro., 

Jefferson  City. 

Alfred  M.  Uy, 

tt 

John  Cosgrove, 

Boonville. 

Peter    Wilson, 

Buffalo. 

Bichardson  &  Ewing, 

GaUatin. 

James  L.  Davis, 

cc 

Samuel  C.  Loring, 

Maysville. 

5.  S.  Duckworth, 

Salem. 

John  H.  Pugh, 

Union. 

I.  P.  Caldwell, 

Albany. 

P.  T.  Simmons, 

Springfield. 

Frank  H.  Warren, 

cc 

Daniel  Metcalf, 

Trenton. 

D.  J.  Heaston, 

Bethany. 

J.  H.  Phillebaum, 

cc 

Charles  Kroff, 

Hermitage. 

T.  H.  Parrish, 

Oregon. 

J.  M.  Reid, 

Fayette. 

Wm.  H.  McCown, 

West  Plains. 

Organ  &  Livingston, 

cc 

J.  P.  Dillingham, 

Ironton. 

Holmes  &  Dean, 

Kansas  City. 

F.  A.  Mitchell, 

cc 

C.  J.  Bower. 

cc 

John  J.  Crandall, 

(C 

John  A.  Bobs, 

U 
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COUKTT. 

Namx, 

Post  Oinoi. 

Jackson, 

W.  W.  Ckwke, 

Kansas  Gty. 

Jasper, 

Wm.  Cloud, 

Carthage. 

(( 

Wm.  H.  Phelps, 

II 

{( 

D.  A.  Harrison, 

u 

« 

A.  L.  Thomas, 

II 

Johnson, 

N.  H.  Conklin, 

Warrensboig. 

ti 

N.  Blackstock, 

Knobnoster. 

u 

H.  Martin  Williams, 

Holden. 

Laclede, 

J.  T.  Moore, 

Lebanon. 

LafEijette, 

Ryland  &  Son, 

Lexington. 

Lawrence. 

Washington  Cloud, 

Pence  City. 

Lewis, 

F.W.Rash, 

Montioello. 

« 

A.  Hamilton, 

Tia  Grange. 

u 

Aaron  D.  Lewis, 

Canton. 

^i 

N.  RoUins, 

u 

Linn, 

A.  W.  Mullins, 

Linneus. 

u 

Thomas  Whitaker, 

Bucklen. 

« 

Ell  Torrance, 

Brookfield. 

Livingston, 

Collier  &  Mansor, 

Chillicothe. 

u 

John  M.  Boyd, 

II 

Macon, 

A.  J.  Williams, 

Macon  City. 

K 

John  Shepperd, 

u 

Madison, 

B.  B.  Cahoon, 

Fredericktoo. 

Maries, 

Johnson  &  Bittenhouse, 

Vienna. 

Marion. 

Wm.  P.  Harrison, 

Hannibal. 

u 

JohnL.  Eobards, 

II 

u 

R.  E.  Anderson, 

Palmyra. 

McDonald, 

A.  H.  Kennedy, 

Pineville. 

Mercer, 

CM.  Wright, 

Princeton. 

Miller, 

Isaiah  Latchem, 

Oakhurst. 

<( 

John  S.  Lumpkin, 

Tiocust  Mound. 

Moniteau, 

Moore  &  Williams, 

California. 

u 

C.  M.  Gordon, 

II 

Monroe. 

A.  F.  Livingston, 

Monroe  City. 

Montgomery, 

L.  A.  Thompson, 

Danville. 

New  Madrid, 

R.  A.  &  R.  H.  Hatcher, 

New  Madrid. 

Newton, 

Jno.  C.  Tngg, 

Neosho. 

u 

Jno.  A.  Wilson, 

II 

Osage, 

S.  Mosby, 

linn. 

Pemiscot, 

James  Montgomery, 

Gayoso. 

u 

John  A.  Avcrill, 

u 

Perry, 

John  B.  Robinson, 

Perryville. 

Pettis, 

Richard  P.  Garrett^ 

Sedalia. 

Phelps, 

Alf.  Harris, 

RoUa. 

M 

C.  H.  Frost, 

II 

Pike, 

Fagg  &  Dyer, 

Louisiana, 

II 

A.  L.  Loucks, 

u 

Platte, 

James  J.  Hitt, 

Weston. 

Polk, 

James  G.  Simpson, 

Boliver. 

COUNTT. 


Pulaski, 
Putnam, 
BaUfl, 


(I 


Bandolph, 
Saline, 


M 


Scott, 


n 


Shannon, 
St  Francois, 
St  Genevieye, 
St  Louis, 


(( 
i< 
<i 

(f 
tt 

u 
(( 
l( 
it 
tt 


Stoddard, 
Sullivan, 
Taney, 
Vernon, 

Warren, 


Edgerton, 
Madison, 


Caas, 
Johnson, 
Nemaha, 
Platte, 


Humboldt, 


Cheshire, 
Hillaboro, 


Southern  Law  Review  Union. 

M I S  8  O  U  B  I^-Omttmied. 

Najo. 


XXV 


William  Rollins, 
Hyde  &  Christy, 

E.  W.  Southworth, 
John  McGown, 
Richard  Dalton, 
Porter  &  Rothwell, 
John  W.  Bryant, 
SamL  Davis, 
J.  H.  Moore, 
Marshall  Arnold, 
G.  F.  Chilton, 

F.  M.  Carter, 
Charles  C.  Rozier, 
Lewis  &  Daniel,  671}  Chestnut  St, 
Bereman  &  Smith,  cor.  4th  &  Olive, 

Wm.  S.  Field, 

ThoB.  B.  Childress, 

Pearson  &  CRourke,  room  18,  Ins. 

Exchange  Building, 
Ash  &  Smith,  314  Nor.  3rd.  Street 
a  P.  EUerbe,  211  Nor.  3rd.  Street. 
Geo.  W.  Griffin, 
W.  H.  Horner,  203  Pine  Street 
Matthew  O'Reilly,  324  Nor.  3rd.  St 
Jno.  F.  Lee,  Jr.,  317  Pine  St. 
Theodore  Hunt,  104  Nor.  4th  St 
Hicks  &  McKeon, 
S.  F.  Harvey, 
J.  J.  Brown, 
J.  K.  Hansbrough, 
Scott  A  Stone, 
Frank  T.  WUliams, 

MONTANA. 

W.  E.  Cullen, 
Samuel  Word, 

NEBRASKA. 

Maxwell  &  Chapman, 
Charles  A.  Holmes, 
Jarvis  S.  Church, 
Leander  Gerrard, 

NEVADA. 

Patrick  H.  Harris, 

NEW    HAMFSniBE. 

E.  M.  Forbes, 

G.  Y.  Sawyer  &  Sawyer,  Junior, 


Post  Office. 

Waynesville. 
Unionville. 

New  London. 

tt 


tt 

Huntsville. 

Marshall. 
If 

Commerce. 
ft 

Pine  Hill. 

Farmington. 

St  Genevieve, 

St.  Louis, 
tt 

tt 

M 

It 

tt 
tt 
tt 
tt 
It 
tt 
tt 

BloomBeld. 

Milan. 

Forsyth. 

Nevada. 
tt 

Warren  ton. 


Helena. 
Virginia  City. 


Plattsmouth. 
Tecumseh. 
Brownsville. 
Columbus. 


Unionville. 


Winchester. 
Nashua. 
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NEW    JEBSEY. 


County. 

Naxs. 

Peer  Ofuci. 

Atlantic, 

Alex.  H.  Sharpe, 

Aleseoon. 

Easex, 

John  W.  Taylor, 

Newark. 

Mercer, 

Leroy  H.  Anderson, 

Princeton. 

Middlesex, 

James  H.  Van  Cleef, 

New  Brunswick. 

Monmouth, 

Charles  Haight, 

Freehold. 

Paasaic, 

Andrew  J.  Sand  ford, 

Paierson. 

Somerset, 

Bartine  &  Davis, 

Somerville. 

Sussex, 

Robert  Hamilton, 
NEW    MEXICO. 

Newton. 

Frank  Springer,  . 

Cimarron. 

NEW    YORK. 

Alleghany, 

John  6.  Collins, 

Angelica. 

Cattaraugus, 

Scott  &  Laidland, 

Ellicotville. 

Cortland, 

John  S.  Barber, 

Cortland. 

Essex, 

A.  C.  &  B.  L.  Hand, 

Elizabethtown. 

Franklin, 

Horace  A.  Taylor, 

Malone. 

Fulton, 

McCarty  &  Parke, 

Gloversville. 

Gtenessee, 

J.  G.  Johnson, 

Batavia. 

Greene, 

Rufus  W.  Watson, 

CattskilL 

Kings, 

P.S.Crooke, 

Brooklyn. 

IdvingBton, 

Geo.  W.  Daggett, 

Nunda. 

Monroe, 

H.  A  G.  H.  Humphrey, 

Rochester. 

New  York, 
tt 

Broome  &  Broome, 

Morrison,  Lanterbach  &  Spingam, 

Charles  CConor, 

New  York, 

10  WaU  StiMt. 

New  York, 

sot  Broadvtr. 

New  York. 

it 

Richard  O'Gorman, 

4C 

Orange, 

J.  M.  Wilkin, 

Montgomeiy. 

Ots^^, 

James  A.  Lynes, 

Cooperstown. 

Bensselaer, 

G.  B.&J.  Kellog, 

Troy, 

Richmond, 

Nathaniel  J.  Wyeth, 

Richmond. 

St.  Lawrence, 

L.  Hasbrouck,  Jr., 

Ogdensburg. 

Schoharie, 

John  S.  Pindar, 

Cobleakill. 

Schuyler, 

S.  L.  Rood, 

Watkins. 

Steuben, 

A.  M.  Spooner, 

Avoca. 

(C 

W.  W.  Oxx, 

Bath. 

Sullivan, 

Arch.  C.  &  T.  A.  Niven, 

Monticello. 

Tompkins, 

King  ^  Montgomdry, 

Ithica. 

Ulster, 

T.  R.  &  F.  L.  Westbrook, 
NOBTH    CABOLINA. 

Kingston. 

Alamance, 

G.  F.  Bason, 

Graham. 

Alleghany, 

E.  L.  Vaughan, 

GapQvil 

Anson, 

R.  Tyler  Bennet, 

Wadesbora 

u 

John  D.  Pemberton, 

« 

Bertie, 

James  L.  Mitchell, 

Windsor. 

<( 

Joseph  B.  Cherry, 

tt 

Bladen, 

R.  H.  &  C.  C.  Lyon, 

Elizabethtown. 

Buncombe, 

A.  T.  A  T.  F.  Davidson, 

Ashville. 
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NOBTH    CAROLINA— am<tiMie(2. 


CoimTT. 

Namb. 

Post  Omoi: 

Buncombe, 

9 

Wm.  M.  Cocke,  Jr.^ 

Ashville. 

II 

W.  E.  Weaver, 

II 

(1 

Melvin  E.  Carter, 

11 

II 

£.  B.  Hampton, 

II 

Burke, 

A.  C.  Avery, 

Morganton. 

Cabarra?! 

W.  J.  Montgomery, 

Concord. 

Camden, 

D.  D.  Ferebee, 

South  Mills. 

II 

John  L.  Chamberlain, 

II 

ii 

G.  G.  Luke, 

Camden  C.  H. 

Caswell, 

G^eo.  N.  Thompson, 

Leasbui^. 

Catawba, 

John  F.  Murrill, 

Hickory  Tavern. 

11 

John  B.  Hussy, 

Newton. 

Chatham, 

J.  J.  Jackson, 

Pittsboro. 

CI 

Henry  A.  London,  Jr., 

II 

II 

James  H.  Headen, 

M 

Cherokee, 

John  Bolan, 

Murphey. 

n 

P.  C.  Hughes, 

Cherokee. 

Columbu% 

J.  W.  Ellis, 

Whiteville. 

Craven, 

Henry  R.  Bryan, 

New  Berne. 

II 

H.  C.  Whitehurst, 

II 

II 

L.  J.  Moore, 

II 

Cumberland, 

Jas.  C.  MacRae, 

Fayetteville. 

Currituck, 

P.  H.  Morgan, 

Indian  Ridge. 

Davidson, 

F.  C.  Bobbins, 

Lexington. 

II 

John  H.  Welbom, 

II 

Duplin, 

Wm.  A.  Allen  &  Son, 

Kenansville. 

Edgecomb, 

W.  H.  Johnston, 

Tarboro. 

u 

John  S.  Bridgers  &  Son, 

II 

II 

H.  L.  Staton,  Jr., 

II 

Forsythe, 

D.  P.  Mast, 

Winston. 

Franklin, 

Wm.  K.  Barham, 

Louisburg. 

Gates, 

Geo.  E.  GaUing, 

Sunsburg. 

II 

M.  L.  Eure, 

Ghitesville. 

Granville, 

John  W.  Hays, 

Oxford. 

II 

Geo.  Badger  Harris, 

Henderson. 

Greene, 

W.  J.  Rasberry, 

Snow  HUl. 

Guildford, 

Dillard  &  Gilmer, 

Ghneensboro. 

Halifax, 

Walter  Clark, 

Halifax  C.  H. 

II 

E.  Tyler  Branch, 

Enfield. 

II 

Wm.  H.  Day, 

Halifax. 

II 

Daniel  Bond, 

Enfield. 

II 

W.  H.  Kitchin, 

Sccdlard  Neck. 

Harnett, 

John  A.  Spears, 

Harnett  C.  H. 

Hajrwood, 

W.  B.  &  G.  S.  Ferguson, 

Waynesville. 

Henderson, 

John  D.  Hymun, 

HendersonvilliB. 

Hertford, 

Thos.  R.  Jernigan, 

Harrellsville. 

Hyde, 

Louis  H.  Barrow, 

Middleton. 

Jadoson, 

James  R.  Love, 

Webster. 

liaooD, 

K.  Elias, 

Franklin. 
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COUHTT. 

Name. 

•                           Post  Omcs. 

Martin, 

Abner  S.  Williams, 

Williamston. 

u 

Jos.  T.  Waldo, 

Hamilton. 

<l 

Henry  P.  Pugh, 

11 

McDowell, 

W.  H.  Malone, 

Marion. 

Mecklenberg, 

W.  P.  Bynum, 

Charlotte. 

<( 

R.  D.  Osborne, 

If 

If 

0.  Dowd, 

(1 

New  Hanover, 

Alex.  T.  Loudon, 

Wilmington. 

« 

W.  R.  Empie, 

14 

Northampton, 

David  A.  Barnes, 

Jackson. 

II 

W.  W.  Peebles, 

11 

«i 

Robert  I.  Beale, 

Potecasi. 

<i 

Thomas  J.  Person, 

Garysburg. 

Onalow, 

Richard  W.  Nixon, 

Jacksonville. 

Orange, 

Graham  &  Graham, 

Hillsboro. 

If 

Samuel  H.  Webb, 

Oaks. 

Panquotank, 

C.  W.  Grandy,  Jr., 

Elisabeth  Gty. 

If 

James  P.  Whedbee, 

II 

II 

Wm.  F.  Martin, 

(1 

Perquimans, 

J.  M.  Albertson, 

Hertford. 

fi 

T.  G.  Skinner, 

II 

Person, 

Samuel  C.  Bamett, 

Roxboro. 

If 

J.  J.  Lansdell, 

i( 

Pitt, 

Johnston  &  Nelson, 

Greenville. 

fi 

8.  8.  Wallace, 

(1 

Bichmond, 

Gilbert  M.  Patterson, 

Laurenburg. 

Rockingham, 

Reid  &  Settle, 

Wentworth. 

If 

S.  Ferd.  Watkins, 

11 

Rowan, 

Blackmer  &  McCorkle, 

Salisbury. 

II 

James  E.  Kerr, 

II 

Sampson, 

Milton  C.  Richardson, 

Clinton. 

Stokes, 

A.  H.  Joyce, 

Danbury. 

Union, 

S.  H.  Walkup, 

Monroe. 

Wake, 

Wm.  R.  Cox, 

Raleigh. 

II 

Wm.  H.  Battle  &  Son, 

II 

II 

Lewin  W.  Barringer, 

CI 

If 

Quentin  Busbee, 

(1 

ff 

B.  W.  York, 

Morrison. 

Watauga, 

Hervey  Bingham, 

Boone. 

Wilkes, 

L.  L,  Witherspoon, 

WUkesboro. 

Yadkin, 

John  A.  Hampton, 

Hamptonville. 

If 

Alford  N.  Smith, 

OHIO. 

YadkinviUe. 

• 
Adams, 

F.  D.  BaylesR, 

West  Union. 

Ashtabula, 

Woodbury  &  Ruggles, 

Jefferson. 

Athens, 

Browns  &  Wildes, 

Athens. 

Anglaize, 

G.  W.  Andrews, 

Wapaconeta. 

Belmont, 

M.  D.  King, 

Barnesville. 
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O  H  I  O— Continued, 


COCKTY. 

Name. 

Post  Ofpicb. 

Brown, 

Baird  &  Young, 

Ripley. 

Crawford, 

Thomas  Beer, 

Bucyrus. 

Cuyahoga, 

K  D.  Stark, 

Cleveland. 

Delaware, 

J.  J.  Glover, 

Delaware. 

Fayette, 

S.  F.  Kerr, 

Washmgton  C.  H. 

Franklin, 

John  G.  McGuffey, 

Columbus. 

Ftilton, 

W.  C.  Kelly, 

Wauseon. 

Hamilton, 

Logan  &  Randall, 

Cincinnati. 

(( 

Moulton  &  Johnson, 

it 

IC 

Henry  Stanberry, 

u 

il 

A.  Taft  &  Sons, 

« 

it 

Rufus  King, 

« 

(i 

Stanley  Mathews, 

tt 

It 

Thomas  T.  Heath, 

tt 

it 

Benj.  Butierworth, 

,€ 

<t 

Uoadley  &  Johnson, 

ti 

it 

Archer  &  McNeil, 

it 

Hardin, 

John  D.  King, 

Kenton. 

Highland, 

R.  S.  Leake, 

Greenfield. 

Hocking, 

Homer  L.  Wright, 

Logan. 

Huron, 

Charles  B.  Stickney, 

Norwalk. 

Knox, 

H.  H.  Greer, 

Mt.  Vernon. 

Lake, 

John  W.  Tyler, 

Painsville. 

Mahoning, 

Landon  Masten, 

Canfield. 

Marion, 

H.  T.  Van  Fleet, 

Marion. 

Medina, 

Blake,  Woodward  &  Lewis, 

>Jedina. 

Meigs, 

J.  P.  Bradbury, 

Pomeroy. 

Miami, 

Walter  8.  Thomas, 

Troy. 

Montgomery, 

J.  A.  McMahon, 

Dayton. 

Morgan, 

Hanna  &  Kennedy, 

McConnellsville. 

Morrow, 

Andrews  &  Rogers, 

Mount  Gilead. 

Ottawa, 

Wm.  B.  Sloan, 

Port  ainton. 

Paulding, 

P.  W.  Hardesty, 

Paulding. 

Pickaway, 

S.  W.  Courtright, 

CJircleville. 

Pike, 

J.  J.  Green, 

Waverly. 

Shelby, 

A.  J,  Rebstock, 

Sidney. 

Stark, 

Louis  Shaefer, 

Canton. 

Tuscarawas, 

A.  L.  Neely, 

New     Phila^elpliia: 

Washington, 

Knowles,  Alban  &  Hamilton, 
(/HEGON. 

Marietta. 

Baker, 

L.  0.  Stems, 

Baker  City. 

Douglaff, 

W.  R.  Willis, 
FENNSTLVAHIiL 

Rosebnrg. 

Alleghany, 

William  Blakely, 

Pittsburg. 

Bedford, 

E.  F.  Kerr, 

Bedford. 

Bradford, 

Delos  Rockwell, 

Troy. 

Cunbria, 

G^rge  M.  Reade, 

Ebensburg. 
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COUNTT. 

Nami, 

Cameron, 

Samoel  C.  Hyde, 

Emporium. 

Centre, 

McAlliflter  &  Beayer, 

Bellefonte. 

Clinton, 

C.  S.  McCormick, 

Lock  Hayen. 

Ciawford, 

H.  L.  Bichmond  &  Son, 

Meadyille. 

u 

Roger  Sherman, 

Titusyille, 

Eik, 

George  A.  Bathburn, 

Kidgeway. 

Erie, 

J.  C.  &  F.  F.  Marshall, 

Erie. 

Fayette, 

McDowell  &  Litman, 

Uniontown. 

Indiana, 

J.  N.  Banks, 

Indiana. 

LencaRter, 

Beaben  H.  Long, 

Lancaster. 

Lawrence, 

D.  S.  Morris, 

Newcastle. 

Lebanon, 

A.  Stanley  Ulrich, 

Lebanon. 

Luzerne, 

A.  A.  Chase, 

Scranton. 

Montour, 

Isaac  X.  Qrier, 

Danyille. 

liorthampton. 

M.  Hale  Jones, 

Easton. 

Perry, 

Lewis  Potter. 

New  Bloomfield. 

Pliiladdpbia, 

Wm.  Henry  Bawle, 

Philadelphia. 

710  WalBVt  Str«A. 

Pike, 

John  Nyce, 

Milford. 

Sullivan^ 

0.  Logan  Grim, 

Laporte.    • 

Union, 

Linn  &  Dill, 
SOUTH     CABOLIKA. 

Lewisburg. 

Abbeyille, 

Perrin  &  Cothran, 

Abbeville,  C.  H. 

Aikin, 

Wm.  S.  Tillinghast, 

Aiken, 

(i 

G.  W.  Croft, 

M 

(t 

J.  C.  Davant, 

Allendale, 

Anderson, 

J.  S.  Murray, 

Anderson  C.  H. 

(( 

B.  F.  Whitner, 

if 

Barnwell, 

Samuel  J.  Hay, 

Barnwell. 

M 

John  J.  Maher, 

CC 

» 

Finley  &  Henderson, 

Aiken. 

(( 

H.  M.  Thompson, 

WUliston. 

U 

James  Thomson, 

Blackville. 

u 

Izlar,  Dibble  &  Dibble, 

Bamberg. 

Beaufort, 

C.  J.  C.  Hntson, 

Yemasaee. 

>j 

W.  J.  Verdier, 

Beaufort. 

i( 

Chas.  E.  Bell, 

Grahamyille. 

Charleston, 

Memminger,  Pinckney  &  Jerrey, 

Charleston. 

•  >» 

M.  L.  Wilkins, 

}) 

n 

Brewster,  Sprat  &  Burke, 

n 

n 

Corbin  &  Stone. 

n 

»» 

Wilmot  G.  DeSanssure, 

»> 

» 

Simons  &  Sieg^ing, 

t9 

>i 

Magrath  &  Lowndes, 

V 

>» 

Simonton  &  Barker, 

1) 

» 

Asher  D.  Cohen, 

n 

»> 

Walker  &  Baoot, 

n 

»» 

Simons  &  Simons, 

n 

> 

Whaley  k  MitcheU, 

if 

Southern  Law  Review  Union. 
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Conmr, 

Nakb. 

Post  Ornoa. 

Charleston, 

C  Kichardaon  Milea, 

Charleston. 

it 

I.  N.  Nathans, 

II 

n 

Wm.  Tennent, 

II 

>» 

Thomas  M.  Handsel, . 

n 

n 

Batledge  &  Young, 

u 

Chesterfield, 

W.  L.  T.  Prince, 

Cheraw. 

II 

Mclror  &  Malloj, 

II 

Clarendon, 

Haynesworth,  Fraaer  &  Barron, 

Manning. 

i» 

Joseph  F.  Bhame, 

n 

Colleton, 

Wniiams  &  Fox, 

Watcrboro'. 

Darlington, 

Mclver&  Boyd, 

Darlington  C.  H. 

i> 

J.  J.  Ward, 

II 

Edgefield, 

Thomas  P.  MagraUt, 

Edgefield  C.  H, 

»» 

J.  0.  Sheppard, 

it 

Fairfield, 

James  H.  Rion, 

Winnsboro'. 

GreenyiUe^ 

Knrle  &  Bly the, 

Greenville. 

t( 

Jas.  P.  Moore, 

(t 

V 

Isaac  M.  Bryan, 

n 

f{ 

Arthur  &  Arthur, 

it 

Horry, 

Tom  F.  Gillespie^ 

Conwayboro. 

t( 

Jos.  T.  Walsh, 

a 

Kershaw, 

Kershaw  &  Kershaw. 

Camden. 

Lancaster, 

W.  A.  Moore, 

Lancaster. 

Marlborough, 

Hudson  A  Newton, 

Bennettsville. 

Newbeny, 

Jones  A  Jones, 

Newberry. 

(1 

Johnstone  &  Harrington, 

II 

Orangeburg, 

W,  J.  DeTrevillfi, 

Orangeburg. 

II 

Malcolm  Browning^ 

II 

IC 

Izlar  &  Dibble, 

it 

« 

H.  Powell  Cooke, 

St.  Matthews. 

Ooonee, 

J.  H.  Whitner, 

WalhaUa. 

Pickens, 

Whitner  Symmes, 

II 

»i 

Spartan  D.  Goodlet, 

Pickens  C.  H. 

C( 

Holcombe  &  Child, 

u 

Richland, 

Melton  &  Clark, 

Columbia. 

M 

F.  W.  McMaster, 

(( 

U 

Arthiir  &  Boone, 

u 

M 

Pope  <fe  Haskell, 

M 

U 

Talley  ^  BamweU, 

U 

ti 

Melton  &  Chamberlain, 

a 

Hpartanborgy 

J.  M.  Elford, 

Spartanburg. 

« 

Duncan  &  Cleveland, 

it 

Sumpter, 

Richardson  &  Son, 

Sumpter. 

Union, 

Robert  W.  Shand, 

Union. 

M 

William  Munro, 

it 

Wi1liiim0baiir» 

Thomas  M.  Gil  land. 

Kingstree. 

n 

II 

8.  W.  Maurice, 

York, 

Clawson  &  Thomson^ 

Yorkrille. 
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TSNNESSSE. 

COUUTT- 

NAin. 

PostOftiok, 

Bedford, 

H.  L.  &  R.  B.  Davidson, 

Shelbyville. 

'> 

Edmnnd  Cooper, 

II 

n 

ColdweU  &  Waters, 

II 

Benton, 

W.  F,  Doherty, 

Camden. 

Bledsoe, 

S.  B.  Northrup, 

Pikeville. 

Blount, 

Sam.  P.  Bowan, 

Marysville. 

»> 

McGinJey  &  Hood, 

»i 

n 

C.  T.  Cates, 

II 

Bradley, 

J.  N.  Aiken, 

Charleston. 

u 

P.  B.  Mayfield, 

Cleveland. 

u 

J.  U.  Gaot, 

i» 

tt 

R.  M.  Edwards, 

u 

(^non, 

Burton  d  Wood, 

Woodbury. 

i< 

F.  8.  SinggleUry, 

Elizabethton. 

u 

Butler  &  Emmert, 

u 

« 

H.  M.  Folsom, 

CI 

Carroll, 

James  P.  Wilson, 

Huntingdon. 

» 

Hawkins  &  Towns, 

^9 

if 

<>)ffee, 

W.  P,  Hickerson, 

Manchester. 

i> 

Iraby  C.  Stone, 

II 

<%eathain, 

L.  J.  Lowe, 

Ashland  City. 

»» 

S.  D.  Power, 

» 

Oocke, 

McSween  &  Son, 

Newport. 

Davidson, 

Neill  S.  Brown,  Jr., 

Na=?hville. 

>♦ 

£.  F.  Estes, 

'1 

» 

J.  B.  Hubbard, 

•  < 

w 

Allen  &  Covington, 

*^ 

J> 

Ed.  Baxter, 

•» 

J> 

John  M.  Bass,  Jr., 

•  % 

n 

Wm.  B.  Bate, 

•  • 

j> 

Neill  8.  Brown, 

«• 

>i 

C.  D.  Berry, 

r 

M 

J.  B.  Brown, 

-9 

)i 

A.  L.  Demosf*, 

*  * 

)9 

Guild  &  Podd, 

-  5 

n 

J.  C.  &  J.  M.  Gaut, 

>♦ 

II 

Wm.  A,  Qlenn, 

»» 

II 

Alex.  A.  Hall, 

f> 

II 

M.  B.  Howell, 

'1 

II 

T.  A.  Kercheval, 

•» 

II 

Philip  Lindsley, 

•  * 

II 

Overton  Lea, 

•  • 

II 

John  Lellyetty 

"1 

II 

Thomas  H.  Malone, 

-  • 

II 

P.  C.  Maury, 

'" 

■•> 

McChuuthan  &  McAlister, 

* 

n 

A.  G.  Merritt, 

•  1 

»« 

John  Biihm, 

»» 

»• 

Wm.  B.  Beese, 

f> 

COXTKTT. 

Davidson, 

»» 
»f 
f» 

H 

}l 

It 

»i 
»» 
n 
»» 
i» 
»» 
»» 
»» 
ft 
V 
»» 

II 

Decatur, 

t» 

DeKalb, 

»» 

Dickflon, 

Dyer, 

ft 

ft 
tt 
It 


Fayette, 


»t 


ft 


tf 


f« 


Fentress, 
Franklin, 


ft 
» 
II 
11 


Gibson, 

II 


II 

i» 


Southern  Law  Remew  Union. 

TEKNESSEE-an/mK«(2. 

Namb. 

Baxter  Smith,  ' 
Whitman  &  Cobb, 
Stubblefield  &  ChUdiesA, 
Thomas  M.  Steger, 
James  Trimble, 
R.  S.  Tuthill, 
D.  F.  WUkin, 
J.  L.  Rice, 
G.  P.  Thmston, 
A.  S.  Colyar  &  Sons, 
M.  Vaughn, 
Frank  E.  Williams, 
Edward  H.  East, 
R  McR  Smith, 
Wm.  F.  Cooper, 
Robert  Ewing, 
John  &  Frank  T.  Kei»l, 
Alex.  B.  Hoge, 
J.  T.  Brown, 
Andrew  AllL«on, 
Ed.  MuUoy, 
Wirt  Hughes, 
James  D.  Park, 
T.  W.  Haley, 
James  M.  Porterfield, 
A.  A.  Steagald, 
Nesmith  Sl  Bro., 
Wm.  B.  Stokes, 
McNeiley  &  Morris, 
A.  P.  Hall, 
H.  W.  L.  Turaey, 
S.  R.  Latta, 
Charles  C.  Moss, 
R.  A.  W.  James, 
John  W.  Harris, 
H.  C.  Moorman, 
Wm.  A.  MiUiken, 
Fred  M.  Taylor, 
Calvin  Jones, 
W.  Adrian  Murray, 
Newman  A  Tumey, 
WiUiama  &  Martin, 
Syler  &  Simmons, 
Colyar  &  Curtis, 
J.  B.  Fitzpatrick, 
G.  H.  Hall, 

A.  Wise  &  John  S.  Cooper. 
Sp'l.  Hill, 
M.  M.  Neil, 


xxxin 


Post  Opfiuk. 

Nashville. 


)« 


»; 


» 


tt 
t 


51 


1) 


II 


Decaturville. 

It 

Smithville. 


ti 


Charlotte. 
Dyersburg. 


It 


ft 


»t 


i» 


Bomerville. 


II 
ft 
tt 
»> 


Jamestown. 
Winchester. 


II 

II 


it 
Trenton. 


II 
II 
ft 
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Giles, 


i» 


Grainger, 

»» 

Greene, 


11 

%9 


Grundy, 
Hamilton, 


»» 
If 
»» 
»♦ 

»r 
»» 
»» 
»» 
w 
»» 
i» 
»» 
n 


Hardeman, 

(t 

Hardin, 

t» 

Hawkins, 


»» 


Haywood, 


)> 


)l 


»f 


l» 


>» 


Henderson, 
Henry, 


»» 


Hickman, 

»» 

Humphreys, 


Jackson, 


>» 


f» 


Jefferson, 
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n 


Namb. 

Post  OFnoi. 

James  &  W.  H.  McCallum, 

Pulaski. 

Jones  &  Ewing, 

n 

B.  M.  Barton, 

Morristown. 

James  T.  Shields, 

Bean's  Station. 

A.  H.  Pettibone, 

Greeneville. 

H.  H.  Ingersoli, 

»» 

Felix  A.  Reeve, 

n 

James  W.  Bouldin, 

Altamont 

M.  H.  aift, 

Chattanooga. 

Ben.  S.  Nicklen, 

»f 

V.  A.  Gaskell, 

f> 

Key  &  Richmond, 

n 

W.  L.  Aiken, 

»» 

Brawner  &  Mayre, 

w 

Vandyke,  CJook  &  Vandyke, 

f> 

Nash  Burt, 

M 

Lewis  Shepherd, 

»f 

Trewhitt  &  Sharp, 

M 

G.  A.  Wood, 

n 

Xen  Wheeler, 

ti 

Tomlinson  Fort, 

n 

J.  8.  Watse, 

ft 

G.  W.  Hardin, 

Bolivar. 

Jesse  Normont, 

ti 

John  A.  Pitts, 

Savannah. 

Jno.  &  Jno.  D.  McDougal, 

»» 

A.  A.  Kyle, 

Bogersville. 

F.  M.  Fulkerson, 

Vf 

W.  F.  Kyle, 

M 

H.  B.  Folk, 

Brownsville. 

Hall  &  WilliamiA>n, 

t» 

£.  J.  St  J.  C.  Bead, 

n 

Bei\j.  J.  Lea, 

ft 

Wm.  F.  Talley, 

»» 

Willo  Haywood, 

ft 

Taylor  &  Woods, 

Lexington. 

J.  N.  Thomason, 

Paris. 

Bunlap  &  Taylor 

*f 

0.  A.  Nixon, 

Centreville. 

Murphree  &  Cimningham, 

ff 

H.  M.  McAdoo, 

Waverly. 

V.  S.  Allen, 

ff 

H.  M.  Little, 

ff 

B.  A.  Cox, 

Gbdnesboro'. 

Jno.  P.  Murray, 

>» 

M.  G.  Butler, 

tf 

George  H.  Morgan, 

n 

O.  C.  King, 

Mossy  Creek. 

Joel  A.  Dewey, 

Dandridge. 
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COUKTT. 

Navi. 

Post  OrricB. 

Knox, 

John  Baxter, 

KnozviUe. 

♦1 

Chas.  H.  Floumoj, 

»i 

»» 

Thomburgh  <&  McGuffey, 

ti 

»» 

J.  n.  Crozier  &  Son, 

♦» 

»» 

George  Washington, 

n 

»» 

Washburn  &  Hoak, 

»? 

i» 

Lewis  &  Gimfort, 

f> 

j» 

M.  L.  Hall, 

f» 

•  »> 

Cocke,  HendeiBon  &  Tillman, 

t» 

If 

D.  D.  Anderson, 

f» 

»» 

L.  A.  Grats, 

M 

»» 

C,  E.  Lucky, 

t» 

»f 

T.  A.  B.  Nelson, 

»» 

»» 

W.  J.  Hicks, 

tt 

» 

T.  a  Webb, 

»» 

Lake, 

W.  H.  Adams, 

Tiptonville. 

Lauderdale, 

C.  H.  Connor, 

Ripley. 

»» 

Marley  &  Steele, 

»t 

Lynn  &  Oldham, 

»• 

»» 

Wilkinson  &  Wilkerson, 

»» 

Lawrence, 

R.  H.  Rose, 

Lawrenceville. 

Lincoln, 

Bright  A  Sons, 

Fayetteville. 

>i 

J.  H.  Holman, 

»» 

51 

W.  F.  Kercheval, 

»» 

•» 

Jo.  G.  Carrigan, 

»> 

Macon, 

M.  N.  Alexander, 

Lafayette 

Madison, 

Jno.  L.  H.  Tomlin, 

Jackson. 

«t 

Jno.  H.  Freeman, 

<( 

Marion, 

Amos  L.  Griffith 

Jasper, 

•» 

A.  A.  Hyde, 

»» 

Marshal], 

James  H.  &  Thomas  F.  Lewis, 

Lewisburg. 

Maurv, 

Thomas  <£  Bamett, 

Columbia. 

»» 

Looney  &  Hickey, 

»» 

H 

Vance  Thompson, 

1 

t» 

Wright  &  Webster, 

M 

»> 

J.  T.  L.  Cochran, 

If 

MeigR, 

V.  a  Allen, 

Decatur. 

>» 

T.  M.  Burkett, 

t) 

Montgomery, 

W.  A.  <<^uarles, 

Clarksville. 

•> 

John  P.  Campbell, 

i» 

»» 

John  F.  House, 

>» 

j« 

H.  C.  Merritt, 

!» 

H.  H.  Lurton, 

j> 

KTas.  £.  Bailey, 

>» 

Monroe, 

Staley  &  McOrosky, 

Madisonyiile. 

»» 

H.  A.  Chambers 

j> 

R.  Pritchard, 

i> 

W,  L.  Harbison, 

Sweetwater. 

McMinn, 

T.  N,  Van  Dyke, 

Athens. 
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C0U«TT. 

Nami. 

Poer  OmcE 

McMinn, 

Wm.  M.  Bradford, 

Athens. 

McNairy^ 

James  F.  McKinoej, 

Purdy. 

ObioD, 

J.  G.  Smith, 

Troy. 

u 

J.  M.  Naylor. 

Union  City. 

n 

James  R  C^x, 

Nettle  Carrier. 

Veny, 

•  James  L.  Sloan, 

Lindoi. 

n 

J.  P.  Ledbetter, 

» 

Polk, 

John  0.  Williamson, 

Benton. 

pDtuani,. 

H.  Denton, 

Gookeyille. 

Koaue, 

Samiiel  L.  Ghildresg, 

Kingston. 

Kol»ert8on^ 

Wm.  M.  Hart, 

Springfield. 

»i 

John  K  &  A.  £.  Garner, 

w 

n 

Stark  &  Judd, 

f> 

♦> 

George  R.  Scott, 

» 

Rutherford, 

Ridley  &  Ridley, 

Murfreesboro. 

•» 

£.  D.  Hancock, 

»» 

f» 

John  W.  Burton, 

»» 

r 

Palmer  &  Richardson, 

t> 

»» 

Avent  Si  Childress, 

» 

8cviei% 

G.  W.  Pickle, 

Sevierville. 

Shelby, 

W.  A.  Dnnlap, 

Memphis, 

u 

H.  Townsend, 

» 

»» 

Wat.  Strong, 

»» 

»» 

Wm.  H.  Stephens^ 

»» 

w 

B.  B.  Barnes, 

n 

t^ 

Adams  &  Dixon, 

»♦ 

tf^ 

Wm.  J.  Duval, 

»f 

t. 

J.  W.  Scales, 

n 

n 

Patterson  A  Tiowe, 

»» 

n 

T.  S.  Ayres, 

»» 

»t 

W.  G.  Rainey, 

w 

fr 

E.  A.  Cole, 

»f 

y 

Wright  &  Folks, 

T» 

n 

A.  J.  Martin, 

»» 

rt- 

Luke  W.  Finlay, 

n 

T* 

H.  Clay  King, 

t» 

rr 

B.  C.  Brown, 

»» 

n- 

R.  P.  Duncan, 

»» 

n 

H.  G.  Smith, 

»» 

t» 

Wm.  M.  Smith, 

w 

n 

Henry  Craft, 

M 

>» 

C.  W.  Metcalf, 

» 

tf 

Humes  &  Poston, 

M 

n 

W.  L.  Scott,                            g 
J.  A.  Anderson, 

M 

*f 

f» 

•• 

T.  W.  Brown, 

11 

»» 

Myers  &  Wyatt, 

n 

l< 

McFarland  &  Goodwin, 

U 

U 

R.  E.  Hutchinson, 

n 

Sauthem  Law  Remew  Union, 


xx:5:vii 


TEKKB88ES— CWtnued. 


County, 


Hhelbv, 


» 
u 
u 
n 

IC 

(( 

It 

u 

t( 

it 

t% 

a 

u 

tt 

(( 

u 

(i 

{( 

it 

u 

u 

It 

(( 

tt 

tt 

tt 

u 

n 


Smith, 

M 
i( 

(( 

Sumner, 

it 

it 

Stewart, 
Tipton, 


Trousdale, 
Warren, 


(( 


Washington, 


u 


Name. 

Wilson  &  Beard,  33  Madison  St., 

Wm.  M.  Randolph, 

E.  S.  Hammond, 

Ellett  &  Phelan, 

U.  W.  Miller, 

J.  E.  Temple, 

Edward  L.  Belcher, 

John  Somervel,  308,  2d  St., 

H.  B.  Martin, 

Minor  Merrewether, 

Hanson,  Estes  &  Dashill, 

M.  D.  L.  Stewart, 

B.  P.  Anderson, 
(George  W.  Winchester, 
Haynes  &  Stockton, 
Charles  Kortrecht, 
Thos.  C.  Lowe, 

W.  P.  Martin, 
Harris  &  Harris, 
Harris,  Pillow  A  Pillow, 
Estis  &  Jackson, 
James  O*  Pierce, 

C.  W.  Fraiier, 
W.  L.  Duff; 
Wm.  B.  Street, 
L.  D.  McKiaick, 
L.  Lehman, 

T.  B.  Edgington, 
Walker  &  Horrigan, 
GanU  &  McDowell, 
E.  W.  Turner, 
W.  H.  DeWitt, 
Joe.  W.  Windle, 
W.  D.  Haynes, 

D.  F.  Bailey, 

Jas.  W.  Blackmore, 
Wilson  A  Vertrees, 
J.  A.  Trousdale, 
J.  M.  Scarborough, 
Thomas  B.  Carraway, 
Peyton  I.  Smith, 
McMurray  &  Bennett, 
W.  J.  Neeley, 
J.  P.  Thompson, 
The 8.  Murray, 
Felix  W.  Earnest, 
S.  W.  Kirkpatrick, 
Akard  &  Young, 


Post  Office. 


Memphis. 


a 
(( 
tt 

It 

tt 

tt 

tt 

tt 

tt 

tt 

tt 

it 

It 

ti 

tt 

tt 

tt 

tt 

tt 

tt 

tt 

u 

tt 

tt 

tt 

tt 

tt 

Carthage. 

M 
it 

Blountyille. 
Bristol. 

Gallatin. 

tt 

tt 

Dover. 
CoTington. 

Hartsville. 

tt 

McMinnyille. 
tt 

Jonesborough. 
li 

Johnson  City. 
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TEKSTESSE  lEi^Chnttnued. 


COUSTT. 

WaBhiogtOD, 

"Wayne, 

Weakley, 
tt 

a 
u 

Williamson, 
It 

u 
u 

Wilson, 

>» 

»» 
»» 

V 
iJ 


Anderson, 

Angelina, 
Aransas, 

Atascosa, 

Austin, 

»» 

Bandera, 

Bastrop, 

BeJl, 

»» 

Bexar, 

»» 

Bosque, 


Nams. 


PoOT*  Offics. 


Bowie, 
Brazoria, 


♦t 


>» 


»> 


K 


Brazos, 


>» 


Brown, 

» 


»» 


Robert  Love, 

Johnson  Cit] 

R.  P.  &  Z.  M.  Cypert, 

Waynesboro. 

W.  P.  Caldwell, 

Gardner. 

Charles  M.  Ewing, 

Dresden. 

S.  B.  Ayres, 

(( 

John  Somers, 

t( 

Hicks  &  Magness, 

Franklin. 

Miller  &  Fowlkes, 

(( 

T.  W.  Turley, 

»i 

Dayid  Campbell, 

V 

Tarver  &  Gollady, 

Lebanon. 

Andrew  B.  Martin^ 

»> 

Jordan  &  Jas.  F.  Stokefi, 

!♦ 

R.  L.  Caruthers, 

V 

J.  W.  Phillips, 

1J 

R.  Cantrell, 

» 

R.  M.  Johnson, 

Round  Top. 

TEXAS. 

J.  N.  Gbumer, 

Palestine. 

Bush  &  McClure, 

l4 

H.  G.  Lane, 

Homer. 

Wm.  W.  Dunlap, 

Rockport. 

J.  Williamson  Moees, 

u 

W.  H.  Smith, 

Pleasonton. 

Ben.  T.  A  Charles  A.  Harris, 

BellviUe. 

Jas.  H.  Shelbum, 

Industry. 

H.  C.  Dufly, 

Bandera  City 

Fowler  &  Wilkes, 

Bastrop. 

McGinnis  &  Lowry, 

Belton. 

A.  J.  Harris, 

« 

Saunders  &  Holnytn, 

tt 

Thomas  M.  Paschall, 

San  Antonio. 

S.  G.  Newton, 

It 

Heniy  Fossett, 

Meridian. 

Bean  &  Emerson, 

u 

J.  i:.  Helton, 

Clifton. 

B.  T.  Estes, 

Boston. 

George  W.  Duff, 

Columbia. 

Abner  S.  Lathrop, 

Brazoria. 

Munson  &  Shapard, 

Columbia. 

W.  Forp.  Smith, 

if 

Eugene  J.  Wilson, 

t( 

John  Henderson, 

Bryan. 

Page  &  Simms, 

tt 

G.  I.  Goodwin, 

It 

H.  B.  Tarver, 

Brownwood. 

Gallatin  Brown, 

it 

Mays  &  Newton, 

it 
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T  E  X  A  S—ConHntU(L 


CoumrT. 

Brown, 

BaiiL, 

Barleson, 

Burnet) 

Caldwell, 

Calhoun, 

*7 
»l 

Cameron, 

Cherokee, 

Collin, 
<t 

Colorado, 

« 

Comae, 

Comanche, 

(i 

Cook, 
it 

Coryelle, 
t( 

Dallas, 

« 

(( 

u 
tt 
ti 
tt 

DentoD, 
tt 

tt 

»> 

Ellis, 
tt 

n 
tt 

£1  B180, 


Erath 
Falls, 


•( 


tt 


(C 


Fannin, 


Nams. 

Post  Offiti. 

Stephens  &  Leasing, 

Brownwood. 

James  H.  Jones, 

Henderson. 

A.  W.  Mclver, 

CaldweU. 

W.  A.  Blackburn, 

Burnett. 

Nix  &  Storey, 

Lockhart. 

M.  R.  Stringfellow, 

tt 

John  S.  Givens, 

Indianola. 

W.  IL  Woodward, 

tt 

Wm.  H.  Crain, 

tt 

Powers  A  Mixan, 

Brownsville. 

Sam.  A.  Wilson, 

Bush. 

R.  J.  Browning, 

McKinney. 

R.  C.  White, 

tt 

Harcourt  &  Harcourt, 

Columbus. 

Delanej  <&  Fleming, 

tt 

James  W.  Smith   &   Rowan 

Green,        " 

James  M.  Taylor, 

New  Braunfels. 

John  D.  Stephens, 

Comanche. 

Jo.  G.  Hardin, 

tt 

C.  C.  Potter, 

Gainesville. 

Weaver  &  Bordeaux, 

tt 

J.  C.  Jenkins, 

Gatesville. 

W.  0.  Campbell, 

it 

John  M.  Crockett, 

DaUas. 

W.  M.  Edwards, 

i( 

F.  M.  Hanks, 

ft 

Barksdale  <&  Eblen, 

(( 

W.  H.  Price, 

tt 

Robert  B.  Seay, 

u 

Wm.  C.  Wolff, 

(( 

Jackson  &  Downing, 

Denton. 

Carroll  &  Mullen, 

(4 

Wm.  P.  Mayes, 

It 

Fogler  &  McConnell, 

» 

W.  H.  Griffin, 

Ennis. 

E.  P.  Anderson  A  Bio., 

Wazahachie. 

H.  N.  C.  Davis. 

V 

H.  H.  Sneed, 

tt 

P.  J.  Walker, 

El  Paso. 

C.  H.  Howard, 

w 

Saml.  Duncan, 

San  Elizario. 

John  W.  Cartwright, 

Stephensville. 

Wm.  R.  Reagan, 

Marlin. 

M.  C.  Smith, 

II 

Thomas  D.  Williams, 

tt 

T.  P.  <fe  B.  L.  Ayoock, 

tt 

Roberts  &  Semple, 

Bonham. 

W.  A.  Evans, 

i< 
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T  E  X  AS  .—ConHrmed, 


COUKTT. 

Nams. 

Post  OFnot. 

Fayette, 

John  C.  Stiehl, 

La  Grange. 

u 

Isaac  Sellers, 

tt 

u 

Moore  dk  Ledbetter, 

tl 

Fort  Bend, 

B.  J.  Calder, 

Richmond. 

(( 

Pearson  &  Oroom, 

It 

Freestone, 

0.  C.  Kinren, 

Fairfield. 

u 

Theo.  G.  Jones, 

u 

Galveston, 

Chas.  Olfton, 

Gkdveston. 

<i 

Willie  &  Cleyeland, 

tt                  ^ 

(( 

Joseph  &  Kittrell, 

it 

It 

Hays  &  Hays, 

tt 

u 

Mann  &  Baker, 

tt 

tl 

T.  N.  Waul, 

tt 

u 

Harris  &  Masterson, 

tt 

u 

Edward  Collier, 

u 

tl 

G.  W.  Le  Vin, 

u 

Goliad, 

Jas.  S.  Furgnaon, 

GoUad. 

Gonzales, 

Harwood  &  Conway, 

€k>nzaleB. 

tl 

A.  S.  Chevalier, 

it 

Grayson, 

Woods  <fe  Oowles, 

Sherman. 

It 

John  D.  Pope, 

tt 

tl 

Thos.  C.  &  Jas.  K.  Baas, 

tt 

Grimes, 

McDonald  &  Meachem, 

Anderson. 

Guadaloupe, 

Washington  E.  Goodrich, 

Seguin. 

»» 

John  Ireland, 

f» 

»» 

Alexander  Henderson, 

M 

Harris, 

Crosby  it  HUl, 

Houston. 

»» 

James  Masteraon, 

»» 

t) 

Henry  Bradshear, 

» 

tf 

R.  G.  Rawley, 

tf 

>y 

Henderson  &  Cook, 

*f 

ft 

J.  B.  Linkens, 

n 

tf 

W.  P.  &  E.  P.  Hamblen, 

ft 

ft 

W.  a  Oldham, 

w 

ft 

C.  Anson  Jones, 

>» 

It 

Stewart  A  Barzisa, 

ft 

Harrison, 

J.  B.  Williamson, 

Marshall. 

w 

W.  H.  Pope, 

n 

» 

Hall  &  Lipscomb, 

n 

>» 

Wm.  Stedman, . 

ft 

Hays, 

Yoe  &  Brown, 

San  Marco. 

ft 

W.  0.  Hutchison, 

ft 

Henderson, 

Thos.  D.  Evans, 

Athens. 

Hidalgo, 

L.H.BOX, 

Edinburgh. 

Hill, 

Wm.  B.  Tarver, 

HiUsboro. 

Hopkins, 

Saml.  J.  Hunter, 

Sulphur  Springs. 

Houston, 

D.  A.  Nunn, 

Crockett 

ft 

Mark  Miller, 

» 

>» 

S.  A.  Miller, 

»» 
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T  E  X  A  B.—Omiinued. 


COUNTT. 


Hunt, 


>l 


» 


}* 


Jack, 


it 


Jasper, 
Jefferson, 


>» 


Johnson, 


V 

n 


Kamee, 
Kaufman, 


»» 
>» 


Kerr, 
Lamar, 


ft 


Lavaca, 
Leon, 


>» 


Limestone, 

Madison, 
Marion, 

w 
ft 

McLennan, 

» 

n 
>♦ 

y> 

Menard, 
Milam, 

n 


MoQtagae, 


Name. 

Post  Office. 

Sam.  Davis, 

Greenville. 

S.  8.  Weaver, 

» 

W.  C.  Jones, 

V 

James  A.  Poage, 

» 

Thomas  Ball, 

Jacksboro. 

A.  R.  Bennett, 

»f 

Moulton  &  Doom, 

Jasper. 

J.  K.  Robertson, 

Beaumont. 

Tom  J.  Russell, 

if 

Hazlewood  &  En^^lish, 

Cleburne. 

Benjamin  F.  Bledsoe, 

ff 

B.  D.  Simpson, 

"i 

M.  A.  Oatis, 

if 

D.  T.  Bledsoe, 

»» 

Lawhon  dk  Bookhout, 

Helena. 

Manion  &  Adams, 

Kaufman. 

H.  W.  Kjser, 

19 

R.  F.  Slaughter, 

»> 

W.  A.  Hindman, 

a 

R.  F.  Crawford, 

Kerrsville. 

S.  B.  Max^, 

Paris. 

James  B.  Davis, 

»> 

White  &  Gibson, 

Lampasas. 

H.  R  McLean, 

Hallettsville. 

W.  D.  Wood, 

Centreville. 

Johnston,  Barnes  A  Weir, 

Jewett. 

Prendergrast  &  Davis, 

Springfield. 

J.  T.  Ratcliff, 

Tehuacana. 

M.  Y.  Randolph, 

Madisonville. 

Crawford  A  Crawford, 

Jefferson. 

Penn  &  Todd, 

♦» 

W.  G.  Irwin, 

»> 

John  Penman, 

w 

M.  F.  Moore, 

a 

Flint,  Ghamberlin  <&  Graham, 

Waco. 

F.  H.  Sleeper, 

yy 

West  &  Prather, 

a 

R.  W.  Davb, 

a 

Wm.  W.  Kendall, 

n 

David  H.  Hewlett, 

»    " 

Thos.  Harrison, 

Andrew  J.  Evans, 

>» 

Chris.  C.  Callan, 

MenardvUle. 

G.  R.  Smith, 

Cameron. 

Tarver  &  Martin, 

> 

F.  M.  Adams, 

Jackson  &  Grigsbj, 

Montague. 
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Couwrr. 

Kaxb. 

VotnOmcM* 

MonUgtie, 

John  fi.  Stephens, 

Mootagoe. 

n 

Hagler  A  Morris, 

n 

Mootgomeiyi 

Jones  A  Peel, 

Montgomety. 

KaTarrOy 

Wm.  Croft, 

Oorsicaiuu 

>i 

Upshaw,  Frost  &  Bartj, 

n 

n 

N.  C.  Bead, 

n 

Kewtoo, 

John  T.  Stark, 

Newton. 

Nueces, 

J.  B.  Morphj, 

Corpus  Christi. 

Oran^ 

Dan  U.  Triplett, 

Orange. 

Panola, 

Ben.  M.  Baker, 

Carthage. 

ft 

Angnstos  M.  Oaiter, 

» 

Piirker, 

B.  W.  S.  Shepherd, 

Weatherford. 

»* 

J.  H«  Harberger, 

n 

Polk, 

J.  M.  CrosBon, 

LiTingstoa. 

Bed  Biver, 

Geo.  F.  Conlj, 

ClarksTille. 

n 

Jas.  H.  Clark, 

n 

n 

B.B.Qaine8, 

n 

Befiigio, 

ChaA.  A.  Bossell, 

Sl  Maries: 

Busk, 

C.  B.  Kilgore, 

Kilgore. 

11 

Dniry  Field, 

Henderson. 

Babine, 

J.  M.  Watson, 

HemphilL 

V 

Wm.  W.  Weathered, 

Milam. 

Ban  Aag:a0tine| 

S.  B.  Bewley, 

San  Angnstine. 

San  Jacinto, 

Cleveland  &  I^ea, 

Cold  Springs. 

n 

W.  B.  Denson, 

11 

8an  Saba, 

Qeo.  B.  Cooke, 

San  Saba. 

Shackelford, 

C.  K.  Striblmg, 

Fort  Griffin. 

Bhe%, 

D.  S.  <%  £.  F.  Caninhan^ 

Center. 

Smith, 

S.  T.  Newton, 

Tyler. 

»» 

Charles  W.  Stocker, 

II 

11 

Stephen  Beaves, 

II 

w 

Bobertsontf  &  Heverdon, 

II 

4 

Jones  &  Henry, 

II 

Starr, 

BB.  Seat, 

Bio  Grande  Gty. 

Tarrant, 

Hendricks  &  Smith, 

Fort  Worth. 

11 

B.  B  Paddock, 

i» 

" 

John  F.  Swayne, 

i» 

>i 

Bedford  Brown, 

II 

♦» 

W.  M.  Campbell, 

» 

Titus, 

Henry  Dillahunty, 

Mount  Pleasaflit  * 

Travis, 

^         Chandler  &  Carleton, 

Austin. 

»» 

Archer  &  Moore, 

i» 

If 

Hancock  &  West, 

« 

»» 

Shepard,  Searcy  &  Shepard, 

It 

II 

W.  B.  Wallace, 

n 

»> 

A.  M.  Jackson, 

N 

ft 

M.  A.  Long, 

n 

»» 

Miller  &  Dowell, 

n 
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T  B  X  A  9—Chntinued. 


COUKTT. 

Namb. 

Post  Oppxoi. 

Travi«, 

G.  Davis, 

Austin. 

»» 

Chandler,  Carleton  &  Robertson, 

t» 

M 

Jas.  B*  Morris, 

II 

<« 

J.  W.  Cunningham, 

n 

tt 

D.  £.  Thomas, 

i( 

»> 

Smith  &  Jame^, 

11 

Trinity, 

S.  S.  Robb, 

Snmpter. 

u 

J.  P.  Stevenson, 

Trinity  Station. 

Upsher, 

J.  L.  Gamp, 

Gilmer. 

ft 

James  &  McCord, 

Longview. 

Uvalde, 

J.  M.  McCormack, 

Uvalde. 

Victoria, 

Phillips,  Lackej  di  Stayton, 

Victoria. 

Washington, 

P.  H.  &  J.  T.  Swearingen, 

Benham. 

« 

W.  H.  BUlingslea, 

Chapel  Hill. 

<i 

0.  T.  Holt, 

Burton. 

« 

J.  W.  Stone, 

Chapel  Hill. 

Webb, 

H.  C.  Peterson, 

Tjaredo. 

Wharton, 

Geo.  Quinan, 

MTharton. 

Williamson, 

Coffee  A  Henderson, 

Georgetown. 

II 

McTeaden  &  Fisher, 

II 

« 

E.  T.  Allen, 

Fris  City. 

Wise, 

Booth  i&  Ferguson, 

Decatur. 

Wood, 

J.  J.  Jarvis, 

Quitman. 

II 

B.  B*  Hart, 

UTAH. 

ft 

Great  Salt  Lake, 

Fitch  A  Mann, 

V  E  B  M  O  K  T. 

Salt  Lake  City. 

Caledonia, 

Belden  d:  Ma/, 

TIBQIKIA. 

St  Johnsbury. 

Accomack, 

Gunter  A  Gillet, 

Accomack  C.  H. 

u 

T.  H.  B.  Browne, 

Acoomac. 

Albemarle, 

Blakej  A  Bierson, 

Charlottesville, 

ti 

Thomas  L.  Michie, 

II 

u 

Micajah  Woods, 

II 

M 

Wm,  J.  Bobertson, 

II 

<l 

Thomas  8.  Martin, 

Soottsville. 

Alezandida, 

BaU  A  Mushbach, 

Alexandria. 

M 

John  M.  Johnson, 

II 

Amherst, 

Rich'd.  M.  Taliaferro, 

Amherst  C.  H. 

u 

H.  M.  Wharton, 

II 

Appomattox, 

E.  R.  Woodson, 

Pftmpllns. 

Augusta, 

Effinger  A  Craig, 

Staunton. 

«< 

8.  TraverB  PhiUips, 

II 

Botetourt, 

F.  H.  Mays, 

Fincastle. 

( 

W.  A.  Glasgow 

CI 

c« 

Edmund  Pendleton. 

Buchanan. 
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V  I  B  a  I  K  I  A'-Ckmtinued. 


County. 

Naxs. 

Post  Otfice, 

Backingham, 

N.  F.  Booock, 

Buckingham. 

( 

Wm.  M.  Cabell, 

It 

<i 

W.  Merry  Perkins, 

Buckingham    C.  H. 

tt 

D.  J.  Woodfin, 

New  Canton. 

Campbell, 

Wm.  k  J.  W.  Daniel, 

Lynchburg. 

(( 

Don  P.  Halsey, 

(( 

u 

John   B.  Robinson, 

ti 

a 

Edw'd.  D.  Christian, 

tt 

u 

John  C.  Horrell, 

Campbell  C.  H. 

Carroll, 

Norman  Hale, 

Hillsville. 

Caroline, 

Washington  <&  Chandler, 

Bowling  Green. 

Charlotte, 

Thoe.  £.  Watkins, 

Charlotte  C.H. 

t< 

John  M.  Bouldin, 

tt 

Clark, 

A.  Moore,  Jr., 

Berryville. 

i< 

Jamee  W.  Marshall, 

New  Castle. 

Col  pepper, 

A.  R.  Alcocke, 

Culpepper. 

li 

Edward  Canningham, 

Brandy  Station. 

Cumberland, 

Sam'l  F.  Coleman, 

Oak  Forrest. 

(( 

W.  M.  Cooke, 

Cumberland   C.    H. 

Dinwiddle, 

Watkins  &  Cocke, 

Petersburg. 

ti 

Sam'l.  D.  Davies, 

(( 

ii 

Drury  A.  Hinton, 

It 

u 

E.  M.  Coi, 

tt 

a 

Friend  &  Davis, 

tt 

tt 

H.  J.  Heartwell, 

Goodwynsville. 

Elizabeth  City, 

G.  M.  Peek, 

Hampton. 

Fair&z, 

H.  W.  Thomas, 

Fairfiix  C.  H. 

Farqoier, 

Hugh  R.  Garden, 

Warrenton. 

Fluvanna, 

Wm.  B.  Pettit, 

Palmyra. 

i( 

Thomas  H.  Tutwiller, 

tt 

Frederick, 

T.  T.  Fauntleroy,  Jr., 

Winchester. 

ti 

L.  T.  Moore, 

tt 

Gloucester, 

J.  T.  A  J.  H.  Seawell, 

Gloucester. 

tt 

Pemn  Kemp, 

M 

Grayson, 

Comett  &  Cecil, 

Independence. 

Greene, 

R.  S.  Thomas, 

8tanardsville. 

Greenville, 

W.  8.  Goodwyn, 

Hicksford. 

Halifax, 

Armistead  Bari[sdale, 

Meadsville. 

Hanover, 

W.  R.  Winn, 

Ashland. 

M 

Haw  &  Jones, 

Hanover  C.  if . 

Henrico, 

€^rge  L.  Christian, 

Richmond. 

K 

John  Hunter,  Jr., 

tt 

If 

Alfred  Morton, 

tt 

» 

John  H.  Gilmer, 

u 

» 

Wm.  J.  Clopton, 

n 

»» 

James  N.  Donlop, 

V 

House, 

'  H.  A  P.  H.  Dillard, 

Franklin. 

Me  of  Wight, 

R  F.  Graves,  Jr., 

8mith6eld. 

King  WilUara, 

B.  B.  Douglas, 

Ayletts. 
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County. 

Namb. 

Post  Office. 

King  WUliam, 

Wm.  E.  Hart, 

West  Point. 

(( 

T.  0.  Dabney, 

Lanesville. 

King  and  Queen , 

L.  A.  Tyler, 

King  &  Queen  C.  H. 

Lancaster, 

£.  H.  Robinson, 

Lancaster. 

Lee, 

David  Miller, 

Jonesyille. 

ti 

M.  B.  D.  Lane, 

n 

Loudon, 

John  M.  Orr, 

Leesburg. 

Lunenburg, 

Webb  &  Bernard, 

Lunenburg    C.     II. 

Madison, 

Blakey  &  Fry, 

Madison  C.  H. 

H 

Thos.  J.  Humphreys, 

« 

Matthewi?, 

T.  J.  Christian, 

Matthews  C.  H. 

Mecklenburg, 

Chambers,  GJoode  A  Baskerville, 

Boydton. 

it 

Ro.  T.  Thorp, 

a 

Montgomery, 

John  J.  Wade, 

Christiansburg. 

t( 

Lewis  A.  Buckingham, 

Childress*  Store. 

Nansemond, 

John  R.  KUby, 

Suffolk. 

Nebon, 

Thomas  P.  Fitzpatrick, 

Arrington. 

i< 

Thompson  &  Brown, 

u 

New  Kent, 

Richmond  T.  Lacy,  Jr., 

BarhamsTille. 

Norfolk, 

Hinton,  Goode  &  Chaplain, 

Norfolk. 

({ 

L.  D.  Starke, 

a 

(( 

Godwin  &  Crocker, 

Portsmouth. 

(( 

A.  S.  Watts, 

(4 

Page, 

Richard  S.  Parks, 

Luray. 

Pittaylvania, 

Edwin  E.  Bouldin, 

Danville* 

Prince  Edward, 

Berkeley  &  Berkeley, 

Farmville. 

Pulaski, 

Lewis  A.  Buckingham, 

Snowville. 

Boanoke, 

Strouse  <&  Marshall, 

Salem. 

tt 

Wm.  W.  Ballard, 

« 

11 

James  W.  Palmer, 

a 

Kockbridge, 

D.  E.  &  J.  H.  Moore, 

Lexington. 

i< 

John  W.  Brockenbrough, 

u 

Eockingham, 

George  G.  G rattan. 

Harrisonburg. 

u 

John  Paul, 

ti 

Kuflsell 

Jas.  W.  McBroom, 

Lebanon. 

Scott, 

E.  F.  Tiller, 

Estillville. 

t( 

Henry  W.  Holdway, 

tt 

Shenandoah, 

E.  Eugenius  Stickley, 

Strasburg. 

Smytl^ 

Gilmore  &  Derrick, 

Marion. 

Southampton, 

J.  H.  &  J.  B.  Prince, 

Jerusalem. 

SpottsyWania, 

Marye  &  Fitshugh, 

Fredericksburg. 

Surrey, 

George  T.  Clarke, 

Bacon's  Castle. 

Snmex, 

R.  T.  Wilson,       . 

Wakefield. 

Tazewell, 

S.  C.  Graham, 

Tazewell  C.  H. 

i< 

H.  C.  Alderson, 

u 

Washington, 

Frank  A.  Humes, 

Abingdon. 

Westmoreland. 

Wm.  M.  Walker, 

Montross. 

Wise, 

R.  R.  Henry, 

Wise  C.  H. 
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County. 

Name. 

Post  Offiob. 

Wythe, 

Terry  A  Pierce, 

Wytheville. 

i< 

G.  J.  Holbrook, 

It 

York, 

M.  Tredway  Hughes, 

Yorktown. 

WASniNGTOK    TEBBITOBY. 

Jefieraon, 

6.  F.  Dennison, 
WEST    VIBQINIA. 

Port  Townsend. 

Berkeley, 

Blackburn  &  Tjamon, 

Martinsburg. 

Cabell, 

B.  F.  Curry, 

Hamlin. 

u 

A.  Mitchell  Warner, 

Huntington. 

Fayette, 

Theophilus  Gaines, 

Fayette  C.  H. 

Greenbrier, 

Mathews  &  Mathews, 

Lewisburg. 

Hardy, 

Joe.  Sprigg, 

Moorefield. 

Harrison, 

Gideon  D.  Camden, 

Clarksbui^g. 

Jacktfon, 

Henry  'C.  Flesher, 

Jackson  C.  H. 

Jefferson, 

Jo.  Mayse, 

Charlestown. 

Kanawha 

McWhorter  &  Freer, 

Charleston. 

Mason, 

W.  H.  Tomlinson, 

Point  Pleasant. 

Mineral, 

George  A.  Tucker, 

Piedmont 

Monongalia, 

WiUey  &  Son, 

Moigantown. 

Morgan, 

J.  Rufus  Smith, 

Berkeley  Springs 

Ohio, 

W.  V.  Hoge, 

Wheeling. 

Pocahontas, 

D.  A.  Stofer, 

HuntersTille. 

Preston, 

G.  Cresap, 

King  wood. 

Baleigh, 

Martin  H.  Holt, 

Raleigh  C.  H. 

Randolph, 

David  Gofl, 

Beverly. 

Boane, 

J.  G.  Schilling, 

Spencer. 

UlJsher, 

W.  G.  L.  Totten, 

WISCONSIN. 

Buokhannon. 

Adams, 

0.  B.  Lapham, 

Friendship. 

Brown, 

Hastings  <&  Greene, 

Green  Bay. 

Clark, 

Robert  J.  McBride, 

Neilbville. 

Dane, 

Vilas  &  Bryant, 

Madison. 

Door, 

D.  A.  Reed, 

Sturgeon  Bay. 

Eau  Claire, 

Wm.  Pitt  Bartlett, 

Eau  Claire. 

Orant, 

Bushnell  &  Clark, 

Lancaster,      t 

Green, 

Dunwiddie  &  Bartlett, 

Monroe. 

Green  Lake, 

John  C.  Trusdell, 

Princeton. 

Iowa, 

George  L.  Frost, 

Dodgeville. 

Juneau, 

R-  A.  Wilkinson, 

Mauston. 

LaFayette, 

George  A  Marshall, 

Darlington. 

Marquette, 

Wm.  H.  Peters, 

Montella 

Portage, 

James  G.  Raymond, 

Plover. 

St,  Croix, 

J.  S.  Mofiatt, 

Hudson. 

Washington, 

1 

Frisby  &  Weil, 

West  Bend. 

C  H^  R  T 
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[We  refer  oar  sabscribers  to  Chart  In  the  July,  namber,  with  the  additions  and  corrections  given 
below,  for  information  as  to  the  names  and  Po8tK>fflce8  of  oar  present  correspondents.  We  are  on- 
able  to  give  the  Chart  in  foil,  for  the  reason  tliat  this  naraber  contains  the  Index  and  Table  of  Cases 
of  Vol.  8,  of  the  Review,  and  so  mach  space  is  consumed  thereby,  Uiat  either  we  woald  be  com- 
pelled to  cartail  oar  nsaal  quantity  of  reading  matter  or  else  leave  oat  the  Chart.  We  have  con- 
cluded to  do  the  latter,  as  the  Chart,  at  present,  is  the  same  as  that  contaiaed  in  the  Joly  nomber, 
with  the  few  exceptions  given  below. 

We  give  notice  that  this  Be  view  is  payable  on  receipt  of  trst  number.  Subscribers  not  wishing 
to  continne  their  subscription  should  notify  us  at  once.  The  next  (Jan.)  number  will  be  mailed  to 
all  those  of  our  present  subscribers,  who  fail  so  to  notify  us.! 
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ALABAMA. 

COUNTT. 

Nahe. 

Post  Ofhob. 

Dallas, 

Brooks,  Haralson  &  Kov, 

8elma. 

"Lauderdale, 

W.B.  &  W.  J.  Wood, 

Florence. 

Hontgomerj, 

Sanford  &  Moses, 

Montgomery. 

(( 

Blakey  &  Ferguson, 

a 

<( 

V.  S.  Murphy, 

ABEAKSAS. 

u 

Calhoun, 

Met.  L.  Jones, 

Hampton. 

Craighead, 

Waynfield  Mooney, 

Jonesboro. 

Hempetead, 

Eakin  &  Eakin, 

Washington. 

i( 

Williams  &.  Battle, 

a 

It 

Corbett  &  Erwin, 

Mineral  Springs. 

Independence, 

Ed.  W.  Thompson, 

Batesville. 

Lawrence, 

G^eo.  Thornburgh, 

Powhatao. 

Saline, 

W.  L.  McKinley, 

GEOBGIA. 

Benton. 

Bibb, 

R.  W.  A  S.  H.  Jemison, 

Macon. 

ti 

Hill  &  Harris, 

(1 

Grordon, 

J.  C.  Fain, 

Calhoun. 

Morgan, 

J.  C.  Bamett, 

IOWA. 

Madison. 

Cerro  Gordo, 

Stanberry  &  Stanberry, 

Mason  City. 

Clarke, 

Thomas  B.  Stuart, 

Osceola. 

II 
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Daviess, 

Caddo, 
Union, 

Baltimore, 


Bolivar, 

Carroll, 

Coptab, 

Oktibbeha, 

Yallabufiha, 


KENTUCKY. 

Ray  &  Walker, 

LOUISIANA. 

Jag.  8.  AshteD, 
J.  £.  Trimble, 

MABTLAKD. 

Mason  &  Rowland, 

MISSISSIPPI. 

T.  C.  Buckley, 
Keyes  &  Nelson, 
Stone  &  Healey, 
Ch.  A.  Sullivan, 
Goilady  &  Freeman, 

MISSOUBI. 


Owensboro. 

Shreveport. 
Farmervilie, 

Baltimore. 


Carsons'  Landing: 
CarroUton. 
Hazel  hurst. 
Starkville. 
Grenada. 


Butler, 
Jasper, 
St.  Louis, 


Poplar  Bluff. 
Carthage. 
St.  Louis. 


»( 


S.  M.  Chapman, 

0.  H.  Walser, 

Edwd.  Cunningham,  Jr., 

C.  P.  Ellerbe,  515,  Olive  St., 

Matthew  O'Reilly,  509,  Nor.  5th  St 

SOUTH  CABOLINA. 

Barnwell,  James  Thompson,*  Blackville. 

*Aiiy  recommendatiou  that  may  have  been  givea  to  this  geDtleman  by  the  pablicatlou  of  Ms  name 
in  the  April  and  July  numbers  of  thia  Chart  is  hereby  withdrawn. 

TENNESSEK 


Campbell, 

Gibson  &  Jouroimun, 

Jacksboro. 

Haywood, 

W.  M.  Hall, 

Brownsville. 

Henry, 

Williams  &  Taylor, 

Paris. 

Madison, 

Caruthers  &  Mallory, 

Jackson. 

"Warren, 

B.  H.  Hill, 

TEXAS.    ^^ 

McMinnviUe. 

AuBtio, 

Ben.  T.  Harris, 

Bellville. 

u 

Max  Mei#»fener, 

Industry. 

Bastrop, 

F.  D.  Wilkes, 

Bastrop. 

Cook, 

R.  H.  Bourdeaux, 

Gainesville. 

Dallas, 

R.  D.  Coughanour, 

Dallas. 

Freestone, 

W.  J.  Gibbs,                '      > 

Fairfield. 

Montgomery, 

John  R.  Pell, 

Montgomery. 

Refugio, 

Russell  &  Lyon, 

VIBQINIA. 

St.  Marys. 

Clark, 

McDonald  &  Moore, 

Berry  ville. 

Dinwiddle, 

-  W.  L.  &  Thos.  G.  Watkins, 

Petersburg. 

Shenandoah, 

E.  E.  Stickley, 

Woodstock. 

/ 


